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MEMORANDA. 


The  Honourable  William  Purvis  Rochfort  Street, 
one  of  the  Justices  of  the  King’s  Bench  Division, 
died  on  the  1st  of  August,  1906. 


During  Easter  Term,  1906,  the  following  gentlemen  were 
called  to  the  Bar  : — 

Arthur  Cohen,  William  Merritt  Brandon,  Thomas 
Sydney  McMorran,  John  Alexander  McEvoy, 
Thomas  Evered  Wilson,  Hugh  Lewis  Hoyles, 
William  Wellington  Livingston,  George  Abram 
Walker,  Ernest  Russell  Read,  Percy  Seymour 
Shillington,  James  Patrick  MacGregor,  James 
Arthur  Kinney,  Albert  Edwin  Honeywell, 
George  Howard  Gray,  James  Henry  Botsford, 
Norman  Richard  Webb,  Arthur  Hamilton  Brit- 
ton, Samuel  Percy  Briggs,  Charles  Matthew 
Colquhoun. 


ERRATA. 


Page  25,  line  12,  for  “ Q.L.K.”  read  “ O.L.R.” 

Page  48,  line  10  of  headnote,  for  “account”  read  “amount.’ 

Page  48,  line  10,  for  “ Weekly  Court”  read  “ Chambers.” 

Page  81,  headnote,  line  5 from  end,  delete  “ use  of.” 

Page  242,  headnote,  line  7,  delete  “ charge  of.” 

Page  242,  line  6,  for  “ 141  ” read  “ 114,”  and  for  “ 1890  ” read  “ 1900.” 

Page  310,  headnote,  last  line,  for  “ their”  read  “ the.” 

Page  326,  headnote,  last  line  but  one,  for  “was”  read  “ were.” 

Page  457,  line  8 from  bottom,  for  “ L.  C.  Jour.”  read  “ L.  C.  Jur. ” 

Page  544,  headnote,  line  l,  for  “ 280  ” read  “ 580.” 

Page  592,  line  1,  for  “ (1895)  ” read  “ (1888).” 

Page  613,  line  13,.  for  “ Rex  ” read  “ Roe.” 

Page  647,  headnote,  line'  4 from  bottom,  insert  “title  of  the”  before  the 
word  “ plaintiff.  ” 
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REPORTS  OP  CASES 

DETERMINED  IN  THE 

COURT  OF  APPEAL 


AND  IN  THE 

HIGrH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[TEETZEL  J.] 

Buskey  v.  Canadian  Pacific  R.  W.  Co. 


Railway — Carriage  of  Goods — Contract  Limiting  Liability  for  Loss — Validity — 
Order  of  Board  of  Railway  Commissioners — Judicial  Proceeding — Fraction 
of  Day. 

On  the  17th  October,  1904,  the  plaintiff  shipped  three  packages  of  household 
goods  on  the  defendants’  railway,  and  signed  a special  contract  by  which  he 
undertook  that  no  claim  in  respect  of  injury  to  or  loss  of  the  goods  should 
be  made  against  the  defendants  exceeding  the  amount  of  $5  for  any  one  of 
the  packages.  On  the  same  day  the  Board  of  Railway  Commissioners  by 
order  approved  of  the  form  of  special  contract  signed  by  the  plaintiff,  under 
sec.  275  of  the  Dominion  Railway  Act,  1903,  providing  that  no  such  con- 
tract shall  be  valid  unless  “such  class  of  contract”  shall  have  been  first 
authorized  or  approved  by  the  Board.  In  an  action  to  recover  the  value  of 
the  goods,  which  were  lost  by  the  defendants:  — 

Held , that  under  secs.  23,  24,  25,  and  275  of  the  Act,  the  Board  had  jurisdic- 
tion to  make  the  order,  the  making  of  it  was  a judicial  proceeding,  and  the 
order  must  be  regarded  as  in  full  force  during  the  whole  of  the  17th  October, 
1904 ; and  therefore  the  contract  was  valid,  and  the  plaintiff  entitled  to 
recover  only  $15. 

Review  of  cases  bearing  upon  the  rule  that  in  judicial  proceedings  fractions 
of  a day  are  not  regarded. 

Action  for  the  value  of  three  boxes  of  household  goods 
shipped  by  the  plaintiff  on  the  defendants’  line  of  railway  at 
Sault  Ste.  Marie,  for  delivery  at  Wahnapitae,  another  station 
on  the  defendants’  line,  but  which  were  not  delivered,  having 
been  in  some  unexplained  way  lost  by  the  defendants.  The 
facts  appear  in  the  judgment. 

The  action  was  tried  before  Teetzel,  J.,  without  a jury,  at 
North  Bay,  on  the  24th  June,  1905. 
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A.  D.  Meldrum,  for  the  plaintiff. 

W.  R.  White , K.C.,  for  the  defendants. 

• November  14.  Teetzel,  J. : — In  addition  to  an  ordinary 
shipping  bill,  the  plaintiff  signed  a special  contract  in  these 
words  : 

“ Special  Contract. 

“ Canadian  Pacific  Railway  Company. 

Release  of  responsibility  in  connection  with  the  Transportation 
of  Household  Goods. 

“ Soo,  Ont.,  Oct.  17,  1904. 

Consignee  and  destination. 

Chas.  Buskey,  Wahnapitae. 


3 Bxs  H.  H.  Goods. 

“ In  consideration  of  the  Canadian  Pacific  Railway  Company 
and  its  connecting  lines  receiving  for  transportation  at  Soo, 
Ont.,  station,  consigned  to  Chas.  Buskey  at  Wahnapitae  station, 
and  waiving  their  right  to  demand  such  secure  packing  as  is 
necessary  to  protect  the  household  property,  furniture,  and 
effects  from  breakage  and  chafing,  I do  hereby  undertake  that 
no  claim  in  respect  of  injury  to  or  loss  of  the  said  property, 
or  any  of  it,  will  be  made  against  the  said  company  and  its 
connections  or  any  of  them  exceeding  the  amount  of  $5  for  any 
one  of  the  packages  or  any  one  article  not  enclosed  in  a 
package. 

<£  This  release  to  be  filed  with  shipping  bill  by  shipping 
agent.  Chas.  Buskey,  shipper.” 

The  documents  were  signed  and  the  goods  delivered  at  about 
noon  on  the  17th  day  of  October,  1904. 

By  a strange  coincidence  it  was  on  that  day  that  the  Board 
of  Railway  Commissioners  approved  of  the  form  of  above  special 
contract,  under  sec.  275  of  the  Dominion  Railway  Act,  1903, 
which  enacts  that : 

“ 275.  No  contract,  condition,  by-law,  regulation,  declaration 
or  notice  made  or  given  by  the  company  impairing,  restricting  or 
limiting  its  liability  in  respect  of  the  carriage  of  any  traffic 
shall  relieve  the  company  from  such  liability,  except  as  herein- 
, after  provided,  unless  such  class  of  contract,  condition,  by-law, 
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regulation,  declaration  or  notice  shall  have  been  first  authorized 
or  approved  by  order  or  regulation  of  the  Board. 

“ 2.  The  Board  may,  in  any  case,  or  by  regulation,  determine 
the  extent  to  which  the  liability  of  the  company  may  be  so 
impaired,  restricted  or  limited.” 

At  the  trial  the  company  produced  in  evidence  an  order  of 
the  Board  of  Railway  Commissioners,  signed  by  the  chief  com- 
missioner, with  the  seal  of  the  board,  which,  after  reciting  the 
application  of  the  defendants  and  other  railway  companies  for 
approval  by  the  board  of  their  bills  of  lading  and  other  traffic 
forms  in  compliance  with  the  said  sec.  275,  and  further,  for  the 
reasons  therein  set  forth,  that  an  interim  order  might  properly 
be  made  permitting  such  railways  as  have  made  application 
therefor  to  continue  the  use  of  their  present  forms  until  the 
Board  shall  otherwise  prescribe  and  order,  proceeds  : 

“ It  is  therefore  ordered  that  the  above-mentioned  applicants 
do  severally  have  power  to  use  the  forms  submitted  and  that 
they  are  hereby  legally  authorized  so  to  do  until  this  Board 
shall  hereafter  otherwise  order  and  determine.” 

Attached  to  the  order  is  a certificate  of  the  secretary,  under 
the  seal  of  the  Board,  that  the  special  contract  in  question  was 
one  of  the  forms  referred  to  in  the  order. 

I was  under  the  impression  at  the  trial  that  if  the  above 
order  was  not  in  fact  made  before  the  hour  when  the  plaintiff 
signed  the  special  contract  this  transaction  would  not  be  affected 
by  the  order,  and  I allowed  the  matter  to  stand  to  enable  the 
parties  to  ascertain,  if  possible,  the  exact  hour  when  the  order 
was  made. 

Counsel  have  since  informed  me  that  it  is  impossible  to  fix 
the  exact  hour. 

Section  8 of  the  Railway  Act,  under  which  the  Board  of 
Railway  Commissioners  is  constituted,  enacts  that  such  Commis- 
sion shall  be  a Court  of  Record  and  have  an  official  seal,  which 
shall  be  judicially  noticed. 

Sections  23,  24,  and  25  define  the  jurisdiction  and  general 
powers  of  the  Board. 

Under  the  said  sections  and  sec.  275,  the  Board  clearly 
had  jurisdiction  and  power  to  make  the  order  referred  to  and 
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the  making  of  the  order  was,  in  my  opinion,  a judicial  pro- 
ceeding. 

After  perusal  of  many  cases  bearing  upon  the  rule  that  in 
judicial  proceedings  fractions  of  a day  are  not  regarded,  but 
such  proceedings  take  effect  in  law  from  the  earliest  period  of 
the  day  upon  which  they  originated  and  came  into  force,  I am  of 
opinion  that  this  rule  applies  to  this  case,  and  that  the  order 
of  the  Board  must  be  regarded  as  in  full  force  during  the  whole 
of  the  17  th  day  of  October,  1904. 

The  following  cases  may  be  referred  to,  as  shewing  the 
applicability  of  the  general  rule  in  question  : Edwards  v. 
Reginam  (1854),  9 Ex.  628 ; Wright  v.  Mills  (1859),  4 H.  & N. 
488  ; Converse  v.  Michie  (1865),  16  C.P.  167  ; Cole  v.  Porteous 
(1892),  19  A.R.  Ill  ; Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol. 
8,  p.  739  et  seq. 

In  Wright  v.  Mills , in  commenting  upon  Chick  v.  Smith 
(1840),  8 Dowl.  337,  in  which  Patteson,  J.,  ruled  that  he  would 
take  notice  of  the  fraction  of  a day  where  a fieri  facias  was 
issued  after  the  death  of  the  defendant  and  on  the  same  day, 
Pollock,  C.B.  (p.  492),  says : “ We  consider  that  case  to  be  more 
in  accordance  with  the  rules  of  common  sense  than  the  rule  I 
have  stated  relative  to  judgments  being  supposed  to  be  signed 
at  the  earliest  hour  of  the  day  when  they  are  signed,  but 
although  it  is  exceedingly  desirable  that  all  the  decisions  of  the 
Courts  should,  as  far  as  possible,  be  in  accordance  with  the 
decisions  of  common  sense,  it  is  impossible  to  overrule  the 
established  practice,  which  is,  indeed,  the  law  of  the  land  and 
the  right  of  the  suitors;”  and  in  the  same  case  Baron  Martin 
remarks  (p.  493)  that  “ the  case  is  concluded  by  that  of 
Edwards  v.  Reginam , which  must  be  taken  as  overruling  Chick 
v.  Smith” 

I have  not  found  any  modern  authority  which  would  justify 
me  in  allowing  evidence  to  be  given  to  shew  that  as  a matter  of 
fact  the  contract  in  question  was  made  before  the  order  in  ques- 
tion was  pronounced  or  issued. 

Mr.  Meldrum  cited  Clarke  v.  Bradlaugh  (1881),  8 Q.B.D.  63, 
and  Campbell  v.  Strangeway s (1877),  3 C.P.D.  105. 

The  only  effect  of  the  first  decision  was  that  the  Court  may 
inquire  at  what  period  of  the  day  a writ  of  summons  was  issued, 
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but  the  judgment  was  based  on  the  further  ruling  that  a writ 
of  summons  is  not  a judicial  act.  The  latter  case  seems  to  be 
based  upon  Chick  v.  Smith,  which,  as  stated  above,  was  over- 
ruled by  Edwards  v.  Reginam;  but,  independently  of  this,  I do 
not  think  it  would  be  an  authority  upon  the  point  in  question, 
because  the  case  turned  upon  the  construction  of  a statute,  and 
the  act  in  question  there  was  the  obtaining  of  a license,  which 
which  would  not  be  either  a judicial  or  a legislative  act. 

The  defendants  paid  $15  into  Court,  and  J direct  judgment 
for  that  sum  in  favour  of  the  plaintiff,  with  costs  on  the  division 
court  scale  up  to  the  time  of  payment  into  Court.  Under  the 
circumstances  the  defendants  should  be  deprived  of  the  right  to 
set  off  costs. 


Teetzel,  J. 

1905 

Buskey 

V. 

Canadian 
Pacific 
R.W.  Co. 


T.  T.  R. 
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[DIVISIONAL  COURT.] 


D.  C. 
1905 

Oct.  5. 
Nov.  17. 


Re  Hurst. 

Will— Dower— Election— Specific  Devise  of  Portion  of  Lot— Use  of  Driving 
House,  etc. — Rooms  in  Dwelling  House. 

A testator  by  his  will  devised  to  his  widow  for  life  17  acres  on  the  west  side  of 
a lot  together  with  the  use  of  a drive  house  on  his  lands  for  the  storage  of 
crops,  taken  from  the  17  acres,  and  of  two  rooms,  certain  furniture  and  bed- 
ding, and  all  the  fruit  she  wanted  for  her  own  use  from  that  now  grown 
thereon ; and,  subject  to  such  life  estate  and  a payment  of  one  hundred 
dollars  to  his  daughter,  he  devised  the  same  to  one  of  his  sons.  To  another 
son  he  devised  the  remainder  of  the  lot  containing  thirty-three  acres,  together 
with  all  buildings  and  erections  thereon,  reserving  such  privileges  as  were 
theretofore  given  to  his  widow  during  her  life  time,  and  subject  to  a bequest 
of  $150  to  the  said  daughter,  and  the  payments  of  the  funeral  and  testa- 
mentary expenses  : — 

Held , that  the  widow  was  not  entitled  to  dower  in  the  dwelling  house,  but 
was  so  entitled  as  to  the  thirty-three  acres,  not  being  put  to  her  election  by 
reason  of  the  disposition  made  in  her  favour. 

Judgment  of  Anglin,  J.,  affirmed. 


This  was  a motion  by  the  executors  of  Albert  Judson  Hurst 
for  an  order  under  Rule  938,  determining  a question  as  to  the 
disposition  of  his  estate,  arisiiig  upon  the  construction  of  his  will. 

The  testator  devised  to  his  widow  for  life  seventeen  acres 
on  the  west  side  of  Lot  L in  the  East  Gore  of  the  township  of 
Grimsby,  together  with  the  use  of  the  drive  house  on  his  lands 
for  storage  of  crops  taken  from  the  seventeen  acres.  He  also 
gave  her  the  use  of  two  rooms,  certain  furniture  and  bedding, 
and  “ all  the  fruit  she  wants  for  her  own  use  from  that  now 
grown  thereon.” 

To  his  son  Ellis  he  devised  these  seventeen  acres,  subject  to 
the  widow’s  life  estate,  and  to  a payment  of  $100  to  his  daughter 
Martha. 

To  his  son  Egbert  (who  was  one  of  the  executors),  he  devised 
the  remaining  thirty-three  acres  comprised  in  Lot  L,  “ together 
with  all  buildings  and  erections  thereon,  reserving  such 
privileges  as  are  hereinbefore  given  to  my  said  wife  during  her 
lifetime,”  subject  to  a bequest  of  $150  to  the  said  daughter,  and 
payment  of  funeral  and  testamentary  expenses.  It  appeared 
that  the  son  Egbert  contested  the  widow’s  right  to  dower,  and 
she  had  brought  an  action  to  have  her  dower  assigned. 
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The  question  propounded  was  whether,  upon  these  provisions, 
the  widow  was  compelled  to  elect  between  the  disposition  in  her 
favour  and  her  dower  in  the  thirty-three  acres  devised  to 
Egbert. 

The  motion  was  heard  before  Anglin,  J.,  sitting  in  the 
Weekly  Court  on  2nd  October,  1905. 

W.  E.  Middleton , for  the  executors. 

J.  H.  Campbell,  for  the  widow. 

October  5.  Anglin,  J.  : — It  is  conceded  that  the  widow 
has  no  right  of  dower  in  the  seventeen  acres  in  which  she  is 
given  a life  estate.  I think  it  is  equally  clear  that  she  cannot 
claim  dower  in  the  dwelling  house.  The  disposition  in  her 
favour  in  regard  to  the  use  of  certain  rooms  seems  inconsistent 
with  an  assertion  of  dower  rights  in  the  dwelling. 

But  I find  nothing  in  this  will  which  requires  the  widow  to 
forego  her  dower  in  the  thirty-three  acres  of  land  devised  to  the 
son  Egbert  as  a condition  of  enjoying  the  testamentary 
provisions  in  her  favour. 

The  devise  of  a life  interest  in  one  part  of  the  testator’s  land 
clearly  does  not,  as  to  the  residue  of  the  estate,  suffice  to  put  the 
widow  to  her  election  in  respect  of  dower,  though  such  residue 
be  devised  to  another;  Holdich  v.  Holdich  (1842),  2 Y.  & C. 
18;  Leys  v.  Toronto  General  Trust  Co.  (1892),  22  O.R.  603; 
Birmingham  v.  Kirwan  (1805),  2 Sch.  & L.  442. 

The  devise  of  the  seventeen  acres  and  of  the  thirty-three 
acres  are  distinct  devises;  Laidlaw  v.  Jackes  (1877),  25  Gr. 
293,  at  pp.  299-300.  The  mere  circumstance  that  the  seventeen 
acres  happens  to  be  about  one-third  of  the  fifty  acre  lot, 
which  comprised  the  testator’s  entire  real  property,  in  my 
opinion  affords  no  ground  for  holding  that  by  devising  to  her  a 
life  interest  in  such  seventeen  acres,  the  testator  has  clearly 
demonstrated  his  intention  to  exclude  his  widow  from  her  legal 
right  to  dower  should  she  accept  his  testamentary  bounty. 

There  will  be  a declaratory  order  in  accordance  with  this 
opinion. 

I think  this  application  was  properly  made  in  view  of  the 
action  for  assignment  of  dower  instituted  by  the  widow,  and  the 
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attitude  of  the  son  Egbert,  represented  by  Mr.  Middleton  on 
this  motion. 

Costs  of  all  parties  out  of  the  estate.  Those  of  the 
executors  as  between  solicitor  and  client. 

From  this  judgment  the  devisee,  Egbert,  appealed  to  the 
Divisional  Court. 


The  appeal  was  heard  before  Meredith,  C.J.,  C.P.,  Mac- 
Mahon,  and  Teetzel,  JJ.,  on  10th  November,  1905. 


W.  E.  Middleton , for  the  appellant.  The  testator’s  intention 
to  be  drawn  from  the  whole  will  was  that  the  devise  to  the 
widow  of  the  life  estate  in  the  17  acres,  or  one-third  of  the  lands, 
and  the  other  rights  and  privileges  given  her  were  in  lieu  of  $ 
dower  out  of  the  whole  of  the  lands,  and  she  is  therefore  put  to 
her  election.  Parker  v.  Sowerby  (1853)  1 Dr.  488,  S.C.  (1854), 

4 De  G.  M.  & G.  321 ; Leys  v.  Toronto  General  Trusts  Co. 

22  O.R.  603 ; Quimby  v.  Quimby  (1884),  5 O.R.  738  ; Amsden  v. 
Kyle  (1885),  9 O.R.  439 ; Laidlaw  v.  Jaclces,  25  Gr.  203, 
S.C.  (1879),  27  Gr.  101. 

J.  H.  Campbell,  for  the  respondent.  The  case  of  Wilson  v. 
Wilson  (1884),  7 O.R.  177,  is  conclusive  on  the  point.  There 
the  testator  after  certain  bequests,  devised  his  lands  to  his  sons 
charging  them  with  the  bequests,  an  annuity  of  $100  to  his 
widow,  rooms  in  the  dwelling  house,  and  other  perquisites.  It 
was  held  that  the  widow  was  not  put  to  her  election.  This 
case  is  not  distinguishable.  He  also  referred  to  Hutchinson  v. 
Sargent  (1869),  16  Gr.  78  ; Miall  v.  Brain  (1819),  4 Madd.  119. 

November  17.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  C.J.: — This  was  an  appeal  by  Egbert  Francis 
Hurst,  a devisee  under  the  will  of  Albert  Judson  Hurst,  deceased, 
from  an  order  made  by  Anglin,  J.,  on  the  5th  October,  1905, 
declaring  that  upon  the  true  construction  of  the  will  of  the  deceased 
his  widow,  the  respondent,  was  entitled  to  dower  in  the  thirty - 
three  acres  devised  by  the  fourth  paragraph  of  the  will  to  the 
appellant,  in  addition  to  the  other  benefits  accruing  to  her  under 
it,  and  that  she  was  not  put  to  her  “ election  thereof  ” but  was 
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not  entitled  to  dower  in  the  dwelling  house  or  in  the  seventeen  P-  P- 
acres  referred  to  in  the  will.  1905 

The  case  cited  by  Mr.  Campbell,  Wilson  v.  Wilson  (1884),  Re 
7 O.R.  177,  if  well  decided  is  conclusive  against  the  appellant,  Hurst' 
unless  it  is  distinguishable  for  the  reason  to  which  I shall  Meredith,  c.j. 
afterwards  refer. 

I entirely  agree  with  the  conclusion  of  the  learned  Judge  in 
that  case,  and  with  his  reasons  for  that  conclusion,  which  are 
well  supported  by  the  authorities  to  which  he  refers. 

I am  unable  to  find  in  the  will  of  this  testator,  or  to  gather 
from  the  provisions  of  it  that  his  intention  was  to  dispose  of 
his  property  in  a manner  inconsistent  with  his  wife’s  rights  to 
dower  in  the  thirty-three  acres  devised  to  his  son  Egbert 
Francis  [subject  to  the  right  of  the  widow  to  occupy  the  rooms 
in  the  dwelling  house  and  to  use  the  drive  house],  which 
is  the  test,  as  stated  in  Parker  v.  Sovierby,  1 Dr.  488 ; 

4 DeG.  M.  & G.  321  ; or  that  the  provisions  of  the  will 
shew  clearly  and  beyond  reasonable  doubt  that  it  was  the 
positive  intention  of  the  testator,  either  clearly  expressed  or 
clearly  to  be  implied,  to  exclude  his  wife  from  dower,  which  is 
the  test,  according  to  the  view  of  the  Vice-Chancellor  (Kinder- 
sley)  in  Gibson  v.  Gibson  (1852),  1 Dr.  42,  or  that  the  pro- 
visions of  the  will  “ raise  a necessary  implication  that  the  gift 
is  in  substitution  of  dower,”  which  must  be  found  in  order  to 
exclude  the  claim  to  dower,  according  to  the  statement  of  the 
law  by  Vice-Chancellor  Stuart,  in  Warburton  v.  Warburton 
(1854),  2 Sm.  & G.  163,  at  p.  165. 

It  was  contended  by  Mr.  Middleton  that  if  the  provisions  of 
the  will  as  to  any  of  the  land  devised  by  it  are  inconsistent  with 
the  widow’s  claiming  dower  in  that  land,  she  is  put  to  her  elec- 
tion not  only  as  to  it  but  also  as  to  any  other  land  disposed  of 
by  the  will,  in  other  words  that  if  she  elects  to  take  the  benefits 
given  to  her  by  the  will  she  must  forego  her  claim  to  dower  in 
all  the  lands  which  are  disposed  of  by  it. 

That  was  the  view  expressed  by  Mowat,  V.-C.,  in  Stewart 
v.  Hunter  (1868),  2 Ch.  Ch.  336,  and  in  Hutchinson  v. 

Sargent  (1869),  16  Gr.  78,  but  it  is  now,  I think,  well  settled 
that  “ in  the  case  of  separate  devises  though  the  wife  may  be 
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barred  of  her  dower  in  one  she  is  not  therefore  barred  of  her 
dower  in  the  others.” 

Laidlaw  v.  Jackes  25  Gr.  293,  27  Gr.  101 ; Cowan  v. 
Besserer  (1883),  5 O.R.  624 ; Leys  v.  Toronto  Trusts  Co. 
22  O.R.  603;  Re  Shunk  (1899),  31  O.R.  175,  179,  and  the 
authorities  cited  in  those  cases. 

As  was  pointed  out  by  Proudfoot,  J.,  in  Laidlaw  v.  Jackes 
25  Gr.  293,  the  cases  upon  which  Vice-Chancellor  Mowat 
relied  for  his  statement  of  the  law  “ decided  that  where  the 
lands  passed  by  one  devise  and  a direction  given  as  to  part 
that  shewed  an  intention  it  was  not  to  be  subject  to 
dower  and  as  the  whole  was  conveyed  by  one  devise  it  followed 
that  it  was  not  the  intention  that  any  portion  of  it  should  be 
subject  to  dower” ; and  that  that  rule  was  strictly  confined 
to  property  passing  by  the  one  devise  and  did  not  apply 
where  the  devises  were  distinct,  at  p.  290-300. 

In  the  case  at  bar  the  devises  are  distinct,  and  therefore  the 
rule  referred  to  cannot  be  invoked  against  the  respondent. 

In  Wilson  v.  Wilson,  7 O.R.  177,  the  will  did  not  indicate, 
as  the  will  of  the  testator  in  this  case  does,  that  he  contemplated 
the  personal  occupation  by  his  wife  of  the  rooms  in  the  dwelling 
house  of  which  he  gave  her  the  use,  and  it  remains  to  be  considered 
whether  the  fact  that  personal  occupation  by  the  wife  was  in 
the  contemplation  of  the  testator  in  this  case  operates  to 
exclude  the  claim  of  the  wife  to  dower  upon  the  principle  which 
has  been  applied  in  numerous  cases,  of  which  Miall  v.  Brain 
4 Madd.  119,  may  be  said  to  be  the  leading  one,  and  I am  of 
opinion  that  it  does  not. 

The  principle  upon  which  these  cases  proceed  is  that  as  it 
would  be  impossible  to  carry  out  the  intention  of  the  testator 
that  the  beneficiary  should  have  the  personal  occupation  and 
enjoyment  of  the  land  devised  to  him  if  the  claim  of  the  widow 
to  have  one-third  of  it  set  apart  for  her  by  metes  and  bounds 
for  her  dower  were  admitted,  a disposition  of  that  nature 
evidences  the  intention  of  the  testator  that  his  widow  shall  not 
have  her  dower  in  the  land  in  addition  to  the  provision  made 
for  her  by  the  will. 

The  principle  is,  in  my  opinion,  quite  inapplicable  where  it 
is  of  the  subject  of  the  devise  to  the  widow  herself  that  it 
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appears  that  the  testator  contemplated  the  personal  occupation 
and  enjoyment  by  her,  and  that  was  the  opinion  of  the  then 
Chancellor  (Spragge)  in  Murphy  v.  Murphy  (1877),  25  Gr. 
81.  He  says  (page  83)  : “If  this  devise  “(i.e.  the  devise  to  the 
widow)”  had  been  to  a third  person  and  it  were  to  be  gathered 
from  the  will,  as  I certainly  think  it  is  from  this  will,  that  the 
testator  contemplated  for  such  third  person  the  personal  use, 
occupation  and  enjoyment  of  the  house  or  half  house  devised, 
then  it  should  probably  be  held  that  it  would  be  inconsistent 
with  the  widow’s  right  to  dower  out  of  that  house.  That  was 
the  case  in  Miall  v.  Brain,  but  I gather  from  the  language  of 
Sir  John  Leach  in  that  case  that  he  would  have  held  otherwise 
if  the  devise  had  been  to  the  wife  instead  of,  as  it  was,  to  the 
daughter  of  the  testator 

What  was  said  by  Proudfoot,  J.,  in  Cowan  v.  Besserer,  at 
pages  631-3,  seems  at  first  sight  to  be,  but  is  not,  I think,  really, 
opposed  to  this  view,  for  he  was  dealing  only  with  the  question 
whether  such  an  intention  appearing  on  the  will  was  inconsist- 
ent with  the  claim  of  dower  by  the  wife  in  the  very  land  which 
had  been  devised  to  her  during  widowhood,  and  the  personal 
occupation  and  enjoyment  of  which  by  her  was  contemplated  by 
him. 

Upon  the  whole,  I am  of  opinion  that  the  appeal  fails  and 
should  be  dismissed  with  costs. 


D.  C. 
1905 

Re 

Hurst. 
Meredith,  C.J. 


G.F.H. 
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Butler  v.  The  Toronto  Mutoscope  Co.,  Ltd. 

Evidence — “ Experts  ” — Obligation  to  Testify — Witness  Fees — Tariff  Allowance. 

An  “expert”  witness,  whether  or  not  coming  within  either  of  the  classes 
mentioned  in  items  119  and  120  of  tariff  B,  where  he  has  Qot  been  required 
to  qualify  himself  by  study  or  preparation,  is  not  entitled  to  refuse,  until 
he  has  been  paid  a fee  beyond  the  amount  fixed  by  the  tariff,  to  testify  as  to 
any  matter  relevant  to  the  issues,  as  to  which  he  is  competent  to  speak, 
though  it  be  requisite  for  him  to  use  his  technical  knowledge  or  skill  in 
order  to  answer  the  questions  put  to  him. 

Judgment  of  the  county  court  of  the  county  of  York  reversed. 

This  was  an  appeal  from  a judgment  of  the  county  court 
of  the  county  of  York  after  the  trial  of  the  action  before  the 
senior  Judge  of  the  county,  sitting  without  a jury. 

The  action  was  for  damages  for  injuries  sustained  from  using 
a nickle-in-the-slot  electric  machine  accessible  to  the  public. 

The  plaintiff  had  proved  the  user  of  the  machine  and  the 
injury  sustained. 

The  defendants  proposed  to  shew  that  the  machine  could  not 
inflict  the  injury  complained  of,  and  to  do  so  called  as  witnesses 
two  medical  men  who  had  examined  the  machine  as  medico- 
electric  experts. 

These  two  witnesses  on  being  put  in  the  witness  box  refused 
to  testify  to  any  matters  of  opinion  unless  they  were  paid,  one 
$100  and  the  other  $50. 

It  was  shewn  that  they  had  been  regularly  subpoenaed  and 
paid  $4  each  under  item  119  of  Tariff  “ B ” and  the  defendants 
refused  to  pay  them  the  $100  and  $50. 

The  learned  trial  Judge  held  that  while  the  witnesses  were 
bound  to  answer  any  questions  of  fact,  which  they  might  have 
knowledge  of  respecting  the  cause  of  the  action,  they  were  not 
bound  to  give  any  expert  or  opinion  evidence  regarding  the 
machine  or  the  cause  of  the  action  or  injury,  distinguishing 
between  evidence  of  facts  and  opinions  as  experts — unless  they 
were  paid  the  respective  fees  demanded — and,  on  the  case  as  it 
appeared  and  was  tried  without  the  evidence  of  the  experts, 
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gave  judgment  in  favour  of  the  plaintiff  for  $100  damages 
and  costs. 

From  this  judgment  the  defendants  appealed  to  a Divi- 
sional Court  and  the  appeal  was  argued  on  the  7th  of 
June,  1905,  before  Meredith,  C.J.C.P.,  and  Britton  and 
Teetzel,  JJ.  * 

D.  0.  Cameron,  for  the  appeal.  The  trial  Judge  has  given 
judgment  in  favour  of  the  plaintiff*,  holding  that  there  was  an 
implied  warranty  to  the  public  of  the  safety  of  the  machine, 
but  he  was  in  error  in  ruling  that  the  medico-electric  experts 
were  not  bound  to  testify  all  they  knew  and  give  the  defen- 
dants the  benefit  of  their  opinion,  which  they  admitted  they 
were  in  a position  to  do.  They  were  paid  their  full  professional 
fee  as  provided  by  tariff  “ B ” and  it  was  their  duty  to  the 
community  as  citizens  to  testify  all  their  knowledge.  I refer 
to  Holmested  & Langton,  2nd  ed.,  p.  1293,  Rule  1179,  and  p.  1497 
Tariff  “B”  item  119;  In  re  Working  Men’s  Mutual  Society 
(1882),  21  Ch.  D.  831,  at  pp.  833,  834;  Wigmore  on  Evidence, 
Can.  ed.,  § 2203  ; Phipson  on  Evidence,  3rd  ed.,  407. 

W.  N.  Ferguson , contra.  The  plaintiff  has  established  his  injury 
on  the  evidence.  The  defendants  were  using  a machine  of  a dan- 
gerous  nature  and  must  shew  more  than  ordinary  care  in  guarding 
against  accidents,  and  their  offering  it  to  the  public  to  use  was 
an  implied  warranty  of  its  safety  : The  Royal  Electric  Company 
v.  Here  (1902),  32  S.C.R.  462.  The  trial  Judge  was  right  in 
his  ruling  as  to  the  giving  of  the  evidence  of  the  expert 
witnesses.  Opinion  is  stock  in  trade  and  must  be  paid  for : 
Webb  v.  Page  (1843),  1 C.  & K.  23 ; Wigmore  on  Evidence, 
§ 2203;  Lawson  on  Expert  and  Opinion  Evidence,  2nd  ed.,  p. 
301. 

October  25.  Meredith,  C.J. : — There  was,  I think,  evidence 
to  warrant  the  conclusion  to  which  the  learned  Judge  came, 
and  the  respondent  is  entitled  to  hold  the  judgment  in  his 
favour  which  was  pronounced  at  the  trial,  unless  the  learned 
Judge  erred  in  ruling  that  the  two  witnesses,  who  were  called 
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to  give  “ expert  ” testimony  as  to  the  possibility  of  the  Mutos- 
cope causing  the  injuries  of  which  the  respondent  complains 
were  not  bound  to  answer  the  questions  put  to  them  as  to  that 
possibility,  was  erroneous. 

These  witnesses  testified  in  effect,  that  they  were  qualified  to 
form  and  had  the  materials  before  them  on  which  they  were  able 
to  give  their  opinion  as  to  the  possibility  of  the  Mutoscope 
having  caused  the  shock  to  the  respondent  of  which  he  com- 
plains, but  declined  to  state  that  opinion  unless  and  until  they 
were  paid  a proper  fee  for  giving  it,  and  in  this  position  they 
were  upheld  by  the  learned  Judge. 

Each  of  the  witnesses  had  been  paid  $4  for  his  day’s  atten- 
dance, and  if  they  are  to  be  treated  as  coming  within  item  119 
of  Tariff  “ B ” : 

‘‘  Barristers  and  solicitors,  physicians  and  surgeons,  other  than 
parties  to  the  cause,  when  called  upon  to  give  evidence,  in  con- 
sequence of  any  professional  service  rendered  by  them,  o¥  to 
give  professional  opinions,” 
they  had  been  paid  all  they  were  entitled  to. 

If,  on  the  other  hand,  they  do  not  come  within  that  item 
they  stood  upon  the  footing  of  an  ordinary  witness,  whose  per 
diem  allowance  is  by  the  tariff  fixed  at  $1  per  day. 

I am  unable  to  understand,  upon  what  principle  an  “ expert 
witness  ” whether  coming  within  either  of  the  classes  mentioned 
in  items  119  and  120  or  not  is  entitled  to  refuse,  until  he  has 
been  paid  his  fee  for  the  opinion  he  is  called  on  to  give,  to 
testify  as  to  any  matter  relevant  to  the  issues  as  to  which  he  is 
competent  to  speak,  though  it  be  requisite  for  him  to  use  his 
technical  knowledge  or  skill  in  order  to  answer  the  questions 
put  to  him. 

It  would  be  a serious  hindrance  to  the  proper  administration 
of  justice  if  an  “ expert  witness,”  who  may  or  may  not  be  of 
the  learned  professions,  were  at  liberty  to  refuse  to  testify  unless 
upon  the  condition  of  being  paid  for  the  opinion,  which  he  is 
called  upon  to  give  ; and  I know  of  no  distinction  in  this  respect 
between  an  “ expert  witness  ” who  is  of  a learned  profession 
and  one  who  is  not. 

It  would  be  quite  another  matter  to  require  an  expert  witness 
to  qualify  himself  to  give  an  opinion  by  an  examination  of  the 
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person  or  thing  as  to  which  his  opinion  is  asked ; or  by  doing 
anything  else  that  would  require  study  or  preparation,  and  I 
am  not  to  be  understood  as  referring  to  such  a case,  but  to  cases 
where  the  witness  is  able  from  the  knowledge  or  skill  he  pos- 
sesses to  give  an  answer  to  the  question  propounded  to  him. 

No  English  authority  upon  the  point  was  cited  on  the  argu- 
ment. In  re  Working  Men  s Mutual  Society,  21  Ch.  D.  831,  was 
referred  to  by  Mr.  Ferguson,  but  that  case  has  no  bearing  because 
of  the  provisions  of  our  tariff  regulating  the  allowance  to 
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witnesses. 

In  the  Scotch  case  of  Turnbull  v.  The  North  British  R.  W.  Co. 
(1903),  5 Ct.  of  Sess.  Cases,  5th  series,  944,  it  was  said  by  Lord 
McLaren,  pp.  945-6  : 

“ Now,  when  a medical  man  or  a lawyer  is  called  as  a witness 
to  speak  to  matters  of  fact,  he  is  in  no  more  favoured  position 
than  any  other  citizen.  He  may  be  compelled  to  attend  the 
trial,  and  he  is  entitled  to  receive  no  more  and  no  less  than  the 
fees  allowed  by  the  Act  of  Sederunt.  In  his  case  they  may  be 
an  altogether  inadequate  recompense  for  his  time  and  trouble  in 
connection  with  giving  evidence;  but  that  is  just  one  of  the 
burdens  which  the  duties  of  citizenship  impose  upon  him,  and 
the  Court  can  allow  no  higher  standard  of  remuneration  in  his 
case.  But  when  a medical  man  is  desired  to  give  evidence  as  to 
matters  of  opinion,  he  is  not  a compellable  witness ; and  as  it 
is  open  to  him  to  refuse  to  attend  unless  he  gets  what  he  con- 
siders an  adequate  fee,  he  is  enabled  to  make  his  own  bargain 
as  to  his  remuneration.” 

The  weight  of  authority  in  the  United  States  is  in  favour 
of  the  view,  that  no  such  exemption  as  is  referred  to  by  Lord 
McLaren  exists:  Wigmore  on  Evidence,  sec.  2203,  p.  2985. 

Webb  v.  Page,  1 C.  & K.  23,  referred  to  by  Professor 
Wigmore  was  decided  at  a time  when  there  was  no  fixed  rate  of 
allowance  for  witnesses,  but  they  were  entitled  to  be  paid 
their  reasonable  expenses,  and  the  allowances  to  them  varied 
according  to  the  “ countenance  or  calling  ” of  the  witness. 

The  appeal  should,  in  my  opinion,  be  allowed,  the  judgment 
appealed  from  be  reversed  and  a new  trial  directed.  Costs  here 
and  below  to  be  in  the  cause  to  the  appellant. 


Britton  and  Teetzel,  JJ.,  concurred. 
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[IN  CHAMBERS.] 

Donn  v.  Toronto  Ferry  Company. 

Parties — Third  Party  Notice — Directions  for  Trial — Discretion  of  the  Court  — 
Con.  Rules  209  and  213. 

On  a motion  for  directions  for  the  trial  of  an  action  under  Con.  Rule  213,  it  is 
in  the  discretion  of  the  Court  to  determine  whether,  having  regard  to  the 
nature  of  the  case,  it  is  a proper  one  for  the  application  of  the  third  party 
procedure,  notwithstanding  that  an  appearance  has  been  entered  to  the 
third  party  notice. 

Miller  v.  Sarnia  Gas  and  Electric  Co.  (1900),  2 O.L.R.  546,  and  Holden  v. 
Grand  Trunk  R.  W.  Co.  (1901),  2 O.L.R.  421,  considered. 

This  was  an  appeal  by  the  third  party,  the  city  of  Toronto, 
from  an  order  of  the  Master  in  Chambers  giving  directions  for 
the  trial  of  this  action  under  Con.  Rule  213. 

The  motion  for  the  order  was  made  by  the  defendants 
before  Mr.  Cartwright  on  the  12th  of  December,  1905. 

R.  H.  Greer,  for  the  defendants. 

F.  R.  MacKelcan,  for  the  third  parties. 

J.  E.  Jones,  for  the  plaintiff. 

December  13.  The  Master  in  Chambers: — In  this  case 
the  defendants  obtained  an  order  under  Con.  Rule  209  allowing 
them  to  serve  a third  party  notice  on  the  city  of  Toronto. 

To  this  th§  third  parties  duly  appeared,  and  the  defendants 
now  move  under  Con.  Rule  213  for  an  order  for  directions. 

Mr.  MacKelcan  contended  that  I ought  to  discharge  the 
order  by  refusing  to  give  directions,  as  the  city  were  not 
properly  made  third  parties. 

Mr.  Greer  argued  that  after  appearance  it  was  too  late  to 
take  this  course,  referring  to  Windsor  Fair  Grounds  and 
Driving  Parle  Association  v.  Highland  Park  Club  (1900),  19 
P.  R.  130,  and  Holden  v.  Grand  Trunk  R.  W.  Co.  (1901),  2 
O.L.R.  421,  and  cases  cited  there. 

Mr.  MacKelcan’s  contention  no  doubt  derives  support  from 
the  earlier  cases.  They,  however,  were  decided  under  the  Rules 
as  they  existed  before  the  revision  of  1898.  Under  Con.  Rule 
328  et  seq.  of  Rules  of  1888,  the  defendants  gave  notice,  and 
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the  motion  for  directions  was  the  first  opportunity  the  third 
parties  had  of  raising  their  contention  against  the  propriety  of 
bringing  them  into  the  action. 

The  contrary  is  now  the  case,  and  a third  party  should 
appeal  against  the  “ order  allowing  the  notice  to  be  served,” 
per  Street,  J.,  in  Holden  v.  Grand  Trunk  R.W.  Go.,  supra,  at 
p.  423.  To  hold  otherwise  would  be  an  infraction  of  Con.  Rule 
358,  and  contrary  to  the  practice  where  a„  defendant  has  been 
served  under  Con.  Rule  162. 

If  it  is  objected  that  a party  might  require  longer  than  four 
days  to  decide  what  course  he  should  take,  he  could  avail 
himself  of  the  highly  beneficial  provisions  of  Con.  Rule  353, 
which,  speaking  for  myself,  would  always  be  extended  to  an 
applicant  in  such  a case,  so  far  as  it  could  be  done  without 
delaying  the  plaintiff  unduly. 

If  the  decision  in  Holden  v.  Grand  Trunk  R.  W.  Go.,  supra, 
seems  to  conflict  with  the  decision  of  the  same  Judge  in  Miller 
v.  Sarnia  Gas  and  Electric  Co.  (1900),  2 O.L.R.  546,  the 
explanation  is  that  there  the  objection  was  not  taken.  In  any 
case,  the  later  decision  must  govern,  especially  in  view  of  the 
judgment  of  the  Divisional  Court  in  the  case  in  19  P.R.,  supra . 
The  usual  order  will  issue  when  settled  by  the  parties. 

From  this  judgment  the  third  party  appealed,  and  the 
appeal  was  argued  in  Chambers  on  the  19th  of  December,  1905, 
before  Meredith,  C.J.C.P. 

. F.  R.  MacKelcan,  for  the  third  parties. 

R.  H.  Greer,  for  the  defendants. 

D.  G.  Ross,  for  the  plaintiff. 

December  22.  Meredith,  C.J.  : — This  is  an  appeal  by  the 
third  party,  the  city  of  Toronto,  from  an  order  of  the  Master  in 
Chambers  of  the  13th  of  this  month,  giving  directions  for  the 
trial  under  Con.  Rule  213. 

The  learned  Master  did  not  deal  with  the  merits — I use 
that  term  as  meaning  whether  the  case  was  a proper  one  for 
the  application  of  the  third  party  procedure — but  following,  as 
he  thought,  a decision  of  Mr.  Justice  Street,  in  Holden  v.  Grand 
Trunk  R.W.  Co.,  reported  in  2 O.L.R.  421,  held  that  the  order 
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giving  leave  to  serve  the  third  party  notice  not  having  been 
reversed,  he  was  precluded  from  considering  whether  or  not  the 
case  was  a proper  one  in  which  to  give  directions  under  the 
Rule. 

In  the  same  volume  there  is  reported  a decision  of  the  same 
learned  Judge,  Miller  v.  Sarnia  Gas  and  Electric  Co .,  at  p.  546. 
Although  reported  later,  it  appears  to  have  been  decided  about 
a year  before  the  earlier  reported  case,  and  in  it  he,  upon  a 
motion  for  directions,  refused  to  make  the  order,  although  a 
third  party  notice  had  been  served  pursuant  to  leave. 

I was  unable  when  the  matter  was  argued  to  dispose  of  it 
until  I had  seen  Mr.  Justice  Street,  because,  if  in  Holden  v. 
Grand  Trunk  R.W.  Co.,  the  later  decision,  he  intended  to  hold, 
as  was  argued,  and  as  the  learned  Master  thought  he  had  done, 
I must  have  followed  that  case. 

I have,  however,  since  the  argument  discussed  the  matter 
with  my  brother  Street,  and  he  tells  me  that  he  did  not  intend 
to  lay  down  any  such  rule  as  that  which  he  is  supposed  to  have 
adopted,  and  in  his  view  it  is  under  the  Rule,  upon  an  applica- 
tion for  directions,  in  the  discretion  of  the  Court  to  determine 
whether,  having  regard  to  the  nature  of  the  case,  it  is  a proper 
one  for  the  application  of  the  third  party  procedure,  notwith- 
standing that  leave  has  been  given  to  serve  the  third  party 
notice.  That  is  in  accordance  with  the  English  authorities 
which  were  cited  upon  the  argument,  and  the  statement  of  the 
practice  in  Snow’s  Annual  Practice,  1906,  pp.  187,  194. 

The  matter  may,  therefore,  be  spoken  to  upon  the  merits  by 
the  parties. 

If  the  parties  desire  to  go  back  to  the  Master  in  Chambers 
to  have  the  matter  disposed  of  upon  the  merits,  they  may  do  so. 

G.  A.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Stephens  y.  The  Toronto  Railway  Company. 


Damages — Lord  Campbell’s  Act  — Parent  and  Child  — Excessive  Amount  — 
Suggested  Reduction — New  Trial. 

Damages  to  the  amount  of  $2,100  were  recovered  by  the  plaintiff  suing  as  the 
father  and  administrator  of  his  deceased  son,  22  years  of  age,  who  was 
killed  through  defendants’  negligence.  The  son’s  occupation  was  principally 
that  of  a labourer,  the  highest  rate  of  wages  received  by  him  being  for  a few 
days  at  the  rate  of  $35  a month.  His  mother  was  dead  and  his  father  had 
married  again.  He  lived  with  a widowed  sister,  but  was  on  good  terms 
with  his  father  and  step-mother,  whom  he  visited  once  or  twice  a month, 
on  such  occasions  giving  his  father  from  $2  to  $4,  and  once  $5.  His 
habits  were  good  and  he  was  of  a generous  disposition.  Evidence  was 
received  of  his  intention  of  helping  his  father  to  build  a house,  of  assisting 
him  in  paying  off  a mortgage  of  $650  on  his  property,  as  well  as  a debt  of 
$400,  which  he  owed  another  son,  and  for  which  the  father  had  given  his 
promissory  notes  : — 

Held,  that  the  evidence  of  such  expressed  intention  was  properly  admitted, 
not  necessarily  as  shewing  a promise  to  make  the  payments,  but  of  his  being 
well  disposod  to  his  father : the  amount  awarded  the  plaintiff  for  damages 
however  was  clearly  excessive,  and  a new  trial  was  ordered  unless  the 
parties  agreed  to  a reduction  of  the  damages  to  $500. 

This  was  an  appeal  from  the  judgment  in  an  action  tried 
before  Anglin,  J.,  and  a jury  at  Toronto. 

The  action  was  brought  by  the  plaintiff,  as  the  father  and  as 
the  administrator  of  Russell  Thomas  Stephens,  his  son,  who  was 
killed  by  reason  of  an  accident  which  occurred,  through  the 
defendants’  negligence,  while  a passenger  on  one  of  their  cars. 

The  evidence,  so  far  as  material,  is  set  out  in  the  judgment. 

The  only  question  was  one  of  damages,  the  negligence 
having  been  admitted. 

The  jury  found  for  the  plaintiff  with  $2,100  damages,  and 
judgment  was  entered  for  him  for  that  amount  and  the  costs  of 
the  action. 

From  the  judgment  the  defendant  appealed  to  the  Court  of 
Appeal. 

On  October  10th,  1905,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Osler,  Garrow  and  Maclaren,  JJ.A. 

James  Bicknell,  K.C.,  for  the  appellants.  The  damages  are 
excessive.  The  jury  took  into  consideration  matters  of 
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damage  not  properly  within  Lord  Campbell’s  Act.  The  only 
damages  which  the  plaintiff  can  recover  are  for  pecuniary  loss. 
The  plaintiff  at  first  greatly  exaggerated  the  amount  of  the  annual 
payments  made  to  him  by  the  deceased.  At  the  very  most,  they 
would  not  amount  to  $50  a year.  The  evidence  of  the  state- 
ments made  by  the  deceased  of  an  intention  to  help  his  father 
was  not  admissible : Franklin  v.  South  Eastern  R.  W.  Co. 
(1858),  3 H.  & N.  211;  Dalton  v.  South  Eastern  R.  W.  Co. 
(1858),  4 C.B.N.S.  296;  Atcheson  v.  Grand  Trunk  R.  W.  Co. 
(1901),  1 O.L.R.  168  ; Davidson  v.  Stuart  (1902),  14  Man.  74. 
in  app.  (1903),  35  S.C.R.  215.  The  Court  might  suggest  an 
amount  to  which  damages  might  be  reduced,  subject  to  the 
consent  of  the  parties,  otherwise  there  should  be  a new  trial. 

Proudfoot,  K.C.,  for  the  respondents.  The  evidence 
shews  that  the  deceased  had  a good  education  and  could 
earn  $35  a month  and  expenses,  and  that  the  gifts  to  his 
father  amounted  to  $100  a year,  which  the  father  had  a 
reasonable  expectation  of  his  son  continuing  to  him.  The 
amount  found  by  the  jury  was  based  on  their  belief  that  that 
expectation  would  be  realized.  The  evidence  of  the  statements 
made  by  the  deceased  was  properly  received.  The  verdict  of 
the  jury  in  such  a case  as  this  should  not  be  disturbed  unless 
misconduct  on  their  part  is  shewn.  He  referred  to  Praed  v. 
Grahan  (1889),  24  Q.B  D.  53;  Johnston  v.  Great  Western 
R.W.  Co.,  [1904]  2 K.B.  250.  The  R.S.O.  1897,  ch.  166,  sec.  3 
enables  the  jury  to  give  such  damages  as  they  think  pro- 
portioned to  the  injury  resulting  from  the  death. 

November  13.  The  judgment  of  the  Court  was  delivered 
by  Garrow.  J.  A. : — This  is  an  appeal  by  the  defendants 
against  the  judgment  at  the  trial  before  Anglin,  J.,  and  a jury, 
in  favour  of  the  plaintiff  for  $2,100  and  costs. 

The  plaintiff  is  a gardener  residing  near  the  city  of  Toronto, 
and  sues  as  the  father  and  also  as  the  administrator  of  Russell 
Thomas  Stephens,  his  son,  aged  22  years,  who  was  killed  on 
November  17th,  1904,  while  a passenger  on  a car  of  the 
defendants,  through  the  alleged  negligence  of  the  defendants. 

The  negligence  was  admitted,  and  the  sole  question  was  the 
amount  of  the  damages. 
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The  deceased  had  at  the  time  of  his  death  been  away  from 
his  father’s  house  working  as  a labourer  in  and  about  the  city 
of  Toronto  for  about  five  years.  His  mother  was  dead  and  his 
father  had  married  again.  He  was  apparently  on  good  terms 
with  both  his  father  and  his  step-mother,  and  made  frequent 
visits  to  them.  His  father’s  circumstances  were  not  flourishing. 
He  owned  a small  farm  or  market  garden  upon  which  there 
was  a mortgage  of  $650.  He  also  owed  his  son  Robert  $400 
and  interest  on  promissory  notes  for  money  borrowed.  The 
deceased  was  one  of  a family  of  nine  children,  five  girls  and 
four  boys,  all  away  from  home  but  the  youngest,  a girl,  who 
was  next  in  age  to  deceased,  and  all  reside  in  the  city  of 
Toronto.  One  of  the  daughters  is  a widow,  one  is  married. 
The  other  three  sons  are  all  married,  and  all  married  young, 
that  is  shortly  after  reaching  majority.  The  deceased  at  the 
time  of  his  death  was  keeping  company  with  a young  woman, 
who  after  his  death  went  into  mourning  for  him.  The  other 
children  do  not  appear  to  have  been  of  any  substantial  financial 
assistance  to  the  plaintiff,  except  to  lend  him  money  occasion- 
ally, for  which,  in  the  case  of  Robert,  notes  were  taken,  while 
another  loan  from  Arthur  was  paid  back.  From  Ernest,  the 
other  son,  the  plaintiff  had  never  received  any  help,  nor  from 
Arthur  or  Robert  after  they  married.  The  last  situation  held 
by  deceased,  but  only  for  eleven  days,  was  with  the  Bell 
Telephone  Co.,  at,  it  is  said,  $35  a month  and  expenses,  but  the 
evidence  as  to  this  is  not  very  clear.  This  was  apparently  the 
highest  wage  he  had  ever  received.  Before  that  he  had 
wrought  as  a labourer  on  the  Grand  Trunk  Railway  and  on  the 
Toronto  Railway,  as  a plasterer’s  labourer,  and  also  as  the 
driver  of  a delivery  cart  for  a flour  and  feed  store.  He  resided 
with  his  widowed  sister  Mrs.  Matthews,  and  at  his  death  had 
apparently  accumulated  no  savings  whatever.  He  is  described 
as  a church-going,  affectionate  young  man  of  good  habits — not 
specially  given  to  saving  his  money  but  rather  inclined  to  be 
generous  with  it.  * 

The  father  began  in  the  witness-box  his  account  of  the 
specific  gifts  from  his  son  by  a statement  that  he  was  in  the 
habit  of  paying  him  $3  per  week — but  this,  as  pointed  out  in 
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the  charge  of  the  learned  Judge  to  the  jury,  was,  even  on  his 
own  evidence,  unreliable. 

In  cross-examination,  when  asked  to  give  particulars,  he 
could  only  remember  one  occasion  when  he  received  as  much  as 
$5,  and  the  usual  amounts  which  deceased  paid  him  on  his 
visits,  which  occurred  at  irregular  intervals  of  about  one  or  two 
a month,  were  from  $2  to  $4. 

Evidence  on  behalf  of  the  plaintiff  was  received,  notwith- 
standing the  defendants’  objection,  of  expressions  of  intention 
by  deceased  to  help  his  father  to  build  a house,  to  pay  off  the 
mortgage  and  to  pay  the  notes  held  by  Robert.  And  the 
learned  Judge,  in  a charge  unobjected  to,  used  this  language  : 
“Take  what  was  said  about  the  mortgage  because  that  has  been 
admitted  in  evidence,  rightly  or  wrongly,  and  you  may  pass 
upon  it  as  you  think  fit.”  No  specific  reference  having  been 
made  apparently  to  the  other  similar  items  of  expressed  inten- 
tion, although  all  stand  upon  the  same  footing  upon  the 
evidence. 

The  jury  assessed  the  damages  at  $2,100,  and  from  this 
assessment  the  defendants  appeal  and  ask  a new  trial,  upon  the 
grounds  of  the  improper  reception  of  evidence,  and  that  the 
damages  are  excessive. 

R.S.O.  1897,  ch.  166,  sec.  3,  gives  the  right  of  action  for 
“damages  . . . apportioned  to  the  injury  resulting  from  such 
death.”  And  “ injury  resulting  ” means,  as  has  been  fully  estab- 
lished by  authority,  pecuniary  injury  only,  which  may  be  either 
actual — that  is,  such  as  is  capable  of  definite  calculation — or,  as 
in  the  present  case,  potential  if  based  upon  reasonable  expecta- 
tions, or  both.  Such  expectation  is  necessarily  based  upon  two 
things — the  well  disposed  mind  and  the  financial  capacity  of 
the  deceased,  for  he  may  have  had  the  one  without  the  other, 
and  both  must  exist  or  there  could  be  no  reasonable  expecta- 
tion. His  state  of  mind  is  therefore  in  effect  a part  of  the  res 
gestce,  just  as  is  his  financial  ability. 

I,  therefore,  think  the  evidence  of  his  expressed  intentions 
was  for  this  reason  strictly  admissible,  not  to  prove  or  as  tend- 
ing to  prove  that  he  had  agreed  to  pay  the  mortgage  or  notes 
or  to  build  the  house,  but  simply  to  shew  that  he  was  well 
disposed  towards  his  father:  Willis  v.  Bernard  (1832),  8 Bing. 
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376  ; Sugden  v.  St.  Leonards  (1876),  1 P.D.  154,  at  p.  251,  per 
Mellish,  L.J. 

Then  as  to  the  damages.  The  question  of  the  amount  was 
of  course  for  the  jury,  but  the  jury  was  limited  by  the  facts  in 
evidence,  just  as  the  Judge  is  limited  by  the  law;  and,  bearing 
this  in  mind,  the  award  of  $2,100  seems  to  me  to  be  so  grossly 
excessive  as  to  suggest  that  the  jury  “either  included  a topic 
which  ought  not  to  have  been  included,  or  measured  the 
damages  by  a measure  which  ought  not  to  have  been  applied 
see  per  Vaughan  Williams,  L.J.,  in  Johnston  v.  Great  Western 
R.W.  Co.,  [1904]  2 K.  B.  250,  at  p.  258,  and  it  is  possible  this 
result  may  be  in  some  degree  attributable  to  the  failure  of  the 
learned  Judge  in  his  charge  to  tell  the  jury  that  the  only  use 
and  value  of  the  evidence  as  to  intention  was,  not  to  prove 
anything  in  the  nature  of  either  a legal  or  moral  obligation  on 
the  part  of  deceased  to  pay  the  mortgage,  etc.,  but  simply  to 
indicate  his  state  of  mind,  without  which  limitation  his  direc, 
tion  that  they  might  deal  with  the  evidence  as  they  saw  fit- 
may  have  been  misleading. 

In  Atcheson  v.  Grand  Trunk  R.  W.  Co.,  1 O.L.R.  168, 
this  Court  approved  of  a judgment  for  $500  in  a case  having 
some  points  of  resemblance  to  the  present,  as  against  an  appeal 
complaining,  among  other  things,  of  the  damages  as  excessive. 
If  to  end  this  litigation  the  plaintiff  is  willing  to  accept  and 
the  defendants  to  pay  a similar  sum  as  damages — that  sum 
being,  in  my  opinion,  the  utmost  that  the  evidence  would  fairly 
warrant — the  judgment  may  by  consent  be  reduced  to  that 
sum,  and  the  appeal  otherwise  dismissed  with  costs. 

But  if  not,  there  must  be  a new  trial,  the  costs  of  the  last 
trial  to  be  costs  in  the  cause,  and  the  costs  of  the  appeal  to  be 
to  the  defendants  in  any  event. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 
Smith  v.  Traders  Bank. 


Practice — Striking  Out  Pleadings — Final  Order — Interlocutory  Order — Appeal — 
Con.  Rule  261— R.S.O.  1897,  ch.  55,  sec.  52. 

An  order  of  a county  court  Judge  purporting  to  be  made  under  Con.  Rule 
261,  striking  out  certain  paragraphs  of  a statement  of  defence  as  disclosing 
no  reasonable  answer,  is  in  its  nature  final,  though  in  form  intermediate, 
and  an  appeal  will  lie  under  sec.  52  of  the  County  Courts  Act,  R.S.O.  1897, 
ch.  55. 

The  jurisdiction  conferred  by  Con.  Rule  261  may  not  be  invoked  for  the 
excision  of  portions  of  a pleading  only. 

This  was  an  appeal  by  the  defendant  from  an  order  of  the 
Judge  of  the  county  court  of  the  county  of  Bruce  striking  out 
certain  paragraphs  of  the  statement  of  defence  in  this  action 
under  the  circumstances  set  out  in  the,  judgment.  The  appeal 
was  argued  on  November  16th,  1905,  before  Mulock,  C.J.  Ex.  D., 
and  Anglin,  and  Clute,  J.J. 

C.  A.  Moss,  for  the  defendant,  contended  that  Con.  Buie  261* 
only  applied  where  a pleading  taken  as  a whole  failed  to  shew 
any  reasonable  cause  of  action  or  answer,  where  the  whole 
pleading  was  for  some  reason  defective,  not  where  some  para- 
graphs only  were  defective  in  law  : Hubbuck  & Sons  v. 
Wilkinson  & Clark,  [1899]  1 Q.B.  86  ; Holmested  and  Langton’s 
Judicature  Act,  3rd  ed.,  p.  468  ; Grosvenor  v.  White  (1890),  38 
W.R.  201  ; that  Con.  Rule  261*  is  not  intended  to  take  the  place 
of  a demurrer  but  to  be  the  means  of  getting  rid  of  a frivolous 
defence  : Con.  Rule,  259  ; Kellaway  v.  Bury  (1892),  66  L.T.  599, 
at  p.  602;  Bank  of  Hamilton  v.  George  Brothers  (1895), 
16  P.R.  418  ; that  the  paragraphs  struck  out  were  simple  state- 
ments of  fact  on  which  the  defendant  relied  in  strict  accordance 
with  Con.  Rule  268j%  and  the  order  appealed  from  could  not  be 

* Con.  Rnle  261  ; A Judge  of  the  High  Court  may  order  any  pleading  to  be 
struck  out  on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or 
answer,  and  in  any  such  case,  or  in  case  of  the  action  or  defence  being  shewn 
by  the  pleadings  to  be  frivolous  or  vexatious,  may  order  the  action  to  be  stayed 
or  dismissed,  or  judgment  to  be  entered  accordingly,  as  may  be  just. 

t Con.  Rule  268  : Pleadings  shall  contain  a concise  statement  of  the  material 
facts  upon  which  the  party  pleading  relies,  but  not  the  evidence  by  which 
they  are  to  be  proved  ; dates,  sums  and  numbers  shall  be  expressed  in  figures  ; 
the  signature  of  counsel  shall  not  be  necessary.  * 
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supported  as  within  the  scope  of  Con.  Rule  298*  ; Glass  v.  Grant 
(1888),  12  P.R.  480;  Stratford  Gas  Co.  v.  Gordon  (1892), 
14  P.R.  407  ; Daley  v.  Byrne  (1892),  15  P.R.  4 ; Brock  v.  Tew 
(1897),  18  P.R.  30  ; Millington  v.  Boring  (1880),  6 Q.B.D.  190  ; 
that  an  application  under  Rule  261  could  only  be  made  in 
Court:  Knapp  v.  Carley  (1904),  7 O.L.R.  409;  and  that  the 
order  appealed  from  was  a final,  not  an  interlocutory  order. 

G.  H.  Kilmer , for  the  plaintiff*,  contended  that  the  order 
appealed  from  did  not  deprive  the  defendant  of  any  possible 
defence,  and  was  not  a final  order  ; Salaman  v.  Warner , [1891] 

I Q.B.  734  ; Bozson  v.  Altrincham  Urban  District  Council, 
[1903]  1 K.B.  547  ; Re  Taggart  v.  Bennett  (1903),  6 Q.L.R.  74, 
at  p.  76  ; McPherson  v.  Wilson  (1890),  13  P.R.  339  ; Matthews  & 
Co.  v.  Marsh  (1903),  5 O.L.R.  540  ; Re  McIntyre  v.  McGregor 
(1900),  21  C.L.T.  25  ; Chamberlain  v.  Chamberlin  (1886), 

II  P.R.  501  ; Maclaren  on  Bills  of  Exchange,  3rd  ed.,  pp.  262-3. 

Moss,  in  reply,  referred  to  Holmested  and  Langton,  3rd  ed., 

p.  1041. 

November  22.  The  judgment  of  the  Court  was  delivered 
by  Anglin,  J.  : — This  action  is  brought  in  the  county  court 
of  the  county  of  Bruce.  The  defendant  appeals  from  an  order 
in  Chambers  of  the  learned  senior  Judge  striking  out  para- 
graphs numbers  2,  4,  5 and  6 of  its  statement  of  defence, 
upon  the  ground  that  they  disclose  no  reasonable  defence  to 
the  plaintiff’s  claim.  The  issues  between  the  parties  cannot 
be  better  presented  than  by  setting  out  the  comparatively  brief 
pleadings : — 

Statement  of  claim  : 

“ 1.  On  or  about  the  1st  day  of  August,  1905,  Messrs.  W.  J. 
Pulling  & Co.  by  a cheque  drawn  by  them  on  the  branch  of  the 
defendant’s  bank  at  the  city  of  Windsor,  directed  the  said 
defendant  to  pay  to  J.  E.  Williscroft,  or  order,  the  sum  of 
$425.99. 

“ 2.  The  said  cheque  was  duly  endorsed  by  the  said  J.  E. 
Williscroft  to  the  plaintiff  and  was,  after  being  so  endorsed,  pre- 
sented to  the  defendant’s  branch  at  the  said  city  of  Windsor 
when  the  same  was  duly  accepted  by  an  officer  of  the  said  de- 
fendant bank  by  writing  endorsed  upon  the  said  cheque,  and 

* See  footnote  p.  28  infra. 
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the  amount  of  the  said  cheque  was  charged  against  the  account 
of  the  said  W.  J.  Pulling  & Co.  with  the  defendant. 

“ 3.  The  said  J.  E.  Williscroft  was  the  servant  and  agent  of 
the  plaintiff  and  received  the  said  cheque  as  such  for  the  plain- 
tiff and  enclosed  the  same  in  a letter  to  the  plaintiff,  but  such 
letter  never  reached  the  plaintiff. 

“ 4.  The  said  cheque  was  never  endorsed  by  the  plaintiff 
but  was  delivered  to  the  defendant,  by  parties  to  the  plaintiff 
unknown,  at  the  branch  of  the  said  bank  at  Windsor,  and  was 
received  by  the  defendant  who  claims  to  have  paid  the  same  to 
the  holder  of  the  said  cheque. 

“ 5.  The  plaintiff  notified  the  defendant  that  the  said 
cheque  had  never  been  endorsed  by  him  and  was  his  property 
and  demanded  payment  of  the  same,  but  the  said  defendant 
refused  to  pay  the  same  and  the  said  cheque  has  never  been 
paid. 

“ The  plaintiff  claims  $425.99  and  interest  thereon  from  the 
29th  day  of  August,  1905. 

Statement  of  defence  : 

“ 1.  The  cheque  in  question  was  never  delivered  to  the 
plaintiff  and  he  never  became  the  holder  thereof. 

“ 2.  The  plaintiff  did  not  present  the  said  cheque  to  the 
defendant  for  payment  nor  did  any  one  on  his  behalf. 

“ 3.  A cheque  made  by  W.  J.  Pulling  & Co.  on  the  defendant 
at  its  Windsor  Branch  payable  to  J.  E.  Williscroft  or  order  and 
purporting  to  be  endorsed  by  him  and  others  was  presented  to 
the  defendant’s  branch  at  Windsor  by  the  Bank  of  Toronto 
at  Sarnia  and  paid  to  the  said  Bank  of  Toronto. 

“ 4.  Afterwards  upon  suggestion  that  some  of  the  endorse- 
ments upon  the  said  cheque  were  not  genuine  the  Bank  of 
Toronto  re-paid  to  the  defendant  the  amount  it  had  previously 
received  upon  the  said  cheque  and  the  defendant  returned  the 
cheque  to  the  Bank  of  Toronto  upon  receiving  the  said  sum  as 
it  was  in  duty  bound  to  do. 

“ 5.  Thg  defendant  had  no  authority  to  deliver  the  cheque 
to  the  plaintiff. 

“ 6.  The  defendant  has  always  been  and  is  ready  and 
willing  to  pay  the  cheque  when  presented  by  the  party  having 
the  proper  title  thereto  and  before  action  brought  offered  to  pay 
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the  amount  of  the  said  cheque  to  the  plaintiff  upon  receiving  a 
proper  bond  of  indemnity,  without  production  of  the  cheque 
and  is  still  ready  to  do  so.” 

The  plaintiff  moves  also  to  quash  the  appeal  of  the  defen- 
dant upon  the  ground  that  the  order  appealed  from  is  not  final 
but  merely  interlocutory. 

It  is  undesirable,  no  doubt,  to  encourage  appeals  from  orders 
made  in  the  course  of  actions  pending  in  the  county  courts ; 
but  it  is  still  more  undesirable  that  by  pronouncing  an  inter- 
mediate order  (I  advisedly  refrain  from  using  the  term  interlo- 
cutory) the  county  court  Judge  should  be  enabled  to  dispose, 
without  right  of  appeal,  of  substantial  rights  of  either  party, 
whereas  a judgment  disposing  of  the  same  rights  at  the  trial 
can  only  be  pronounced  subject  to  the  right  of  appeal. 

In  my  opinion  the  order  here  pronounced  is  in  its  nature 
final  and,  if  allowed  to  stand,  effectually  disposes  of  what  may 
be  substantial  rights  of  the  defendant ; it  is  certainly  an  order 
made  under  a power  conferred  by  rule  of  Court. 

Salaman  v.  Warner,  [1891]  1 Q.B.  734  was  much  relied 
upon  by  counsel  for  the  plaintiff.  Of  that  decision  it  is  sufficient 
to  say  that  in  Bozson  v.  Altrincham  Urban  District  Council , 
[1903]  1 K.B.  547,  the  English  Court  of  Appeal  (composed  of 
idle  Earl  of  Halsbury,  L.C.,  Lord  Alverstone,  C.J.,  and  Sir  F.  A. 
Jeune,  P.)  declined  to  follow  it,  preferring  the  earlier  inconsis- 
tent decision  in  Shubrook  v.  Tufnell  (1882),  9 Q.B.D.  621.  Lord 
Alverstone  says,  at  p.  548  : “ It  seems  to  me  that  the  real  test 
for  determining  this  question  ought  to  be  this ; does  the  judg- 
ment or  order,  as  made,  finally  dispose  of  the  rights  of  the 
parties  ? If  it  does,  then  I think  it  ought  to  be  treated  as  a 
final  order.”  The  Court  was  there,  as  in  Salaman  v.  Warner, 
dealing  with  the  English  Judicature  Rule  867  (Order  lviii.  r.  3)  : 
“ Notice  of  appeal  . . . from  a final  order  shall  be  fourteen 
days’  notice.” 

Section  52  of  the  County  Courts  Acts,  R.S.O.  1897,  ch.  55, 
reads  in  part  as  follows : 

“ An  appeal  shall  also  lie  to  a Divisional  Court  . . at  the 
instance  of  any  party  to  a cause  or  matter  from  every  decision 
made  by  a Judge  of  a county  court  under  any  of  the  powers 
conferred  upon  him  by  any  Rules  of  Court  or  any  statute, 
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unless  provision  is  made  to  the  contrary  . . . and  from  every 
decision  or  order  made  in  any  cause  or  matter  disposing  of  any 
right  or  claim ; provided  always  that  the  decision  or  order  is  in 
its  nature  final  and  not  merely  interlocutory.” 

The  obvious  differences  between  this  statutory  provision  * 
and  the  English  rule  are  alluded  to  by  Osier,  J.  A.,  in  Bank  of 
Minnesota  v.  Page  (1887),  14  A.R.  347,  at  p.  349. 

The  order  in  appeal  does  not,  as  in  Macpherson  v.  Wilson 
(1890),  13  P.R.  339,  merely  deprive  the  defendant  of  a right  to 
pursue  a certain  line  of  procedure  : it  is  based  upon  an  adjudi- 
cation that  the  facts  alleged  in  the  paragraphs  stricken  out,  if 
proved  by  the  defendant,  would  constitute  no  valid  defence  to 
this  action.  While  it  stands  it  disposes  of  the  right  of  the 
defendant  to  set  up  or  have  the  benefit  of  any  defence  which 
such  facts  would  afford  it  and  is  a final  adjudication  against 
it  upon  this  portion  of  its  alleged  rights.  If  pronounced 
at  and  as  part  of  the  trial  such  an  adjudication  would  be  subject 
to  appeal.  The  defendant  should  not  be  deprived  of  the  right 
of  appeal  merely  because  an  adjudication  in  its  nature  final  has 
been  made  by  an  order  in  form  intermediate. 

Nor  do  I think  that  this  order,  purporting  to  be  made  under 
Rule  261,  should,  merely  to  deprive  the  defendant  of  its 
right  of  appeal,  be  regarded  as  an  order  pronounced  under 
Rule  298*,  unless  in  our  opinion  it  is  quite  clear  that  the  order 
would  have  been  unobjectionable  if  made  under  the  latter  Rule. 
Though,  perhaps,  unappealable,  if  made  under  Rule  298  (upon 
that  question  I express  no  opinion),  this  order  would  none  the 
less  in  my  opinion  be  a very  improper  exercise  of  the  powers 
conferred  by  that  Rule,  which  was  intended  to  enable  the  Court 
to  relieve  the  record  of  portions  of  pleadings  which  upon  their 
mere  perusal  are  plainly  bad,  because  scandalous  or  embarassing  : 
Glass  v.  Grant,  12  P.R.  480:  Stratford  Gas  Co.  Gordon,  14  P.R. 
407.  That  is  not  this  case.  Whatever  view  might  be  taken 
of  the  allegations  stricken  from  the  statement  of  defence  after 
an  exhaustive  argument  had  been  heard  upon  them,  they  are 


*Con.  Rule  298  : The  Court  or  a Judge  may,  at  any  stage  of  the  proceed- 
ings, order  to  be  struck  out  or  amended  any  matter  in  the  pleadings  respec- 
tively which  may  be  scandalous,  or  which  may  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action. 
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not  so  plainly  irrelevant  and  demurrable  that  they  should,  upon 
summary  motion  under  Rule  298,  be  stricken  out.  In  my 
Opinion  we  should  therefore  not  permit  the  plaintiff  to  invoke 
Rule  298  in  support  of  this  order  which  the  reasons  for  judg- 
ment of  the  learned  county  Judge  shew  he  intended  to  pro- 
nounce under  Rule  261. 

The  jurisdiction  conferred  by  Rule  261  may  not  be  invoked 
for  the  excision  of  portions  of  a pleading.  It  is  only  where  the 
entire  pleading  “ discloses  no  reasonable  cause  of  action  or 
answer  ” that  this  Rule  applies.  Upon  that  ground  alone  the 
defendant’s  appeal  should  be  allowed.  But  it  should  be  also 
stated  that  the  portions  of  the  statement  of  defence  in  question 
do  not  so  plainly  disclose  no  reasonable  answer  to  the  plaintiff’s 
claim  as  pleaded  that  they  should,  had  the  plea  not  contained  the 
matter  set  up  in  paragraphs  numbered  one  and  three,  have  been 
summarily  stricken  out  : Bank  of  Hamilton  v.  George  Brothers, 
16  P.R.  418  ; Roberts  v.  Charing  Cross,  etc.,  R.  W.  Co.  (1903), 
87  L.T.  732  ; Christy  v.  Ion  Specialty  Co.  (1889),  18  C.L.T.  85  ; 
Brophy  v.  Royal  Victoria  Life  Ins.  Co.  (1901),  2 O.L.R.  651. 

The  motion  to  quash  must  therefore  be  dismissed  with  costs 
and  the  appeal  allowed  with  costs  here  and  below,  all  such  costs 
to  be  costs  to  the  defendant  in  any  event  of  the  action. 


D.  C. 
1905 

Smith 

v. 

Traders 

Bank. 

Anglin,  J. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 


D.  C. 
1905 

May  18. 
Nov.  18. 


Levi  Blumenstiel  & Co.  v.  Edwards. 


Solicitors’  Lien  — Costs  — Action  and  Counterclaim  — Set-off  to  Prejudice  of 
Solicitors’  Lien — Con.  Rules  252,  253,  1130,  1164 > 1165. 

Con.  Rule  1165  as  bo  a set-off  of  damages  and  costs  between  parties  not  being 
allowed  to  the  prejudice  of  the  solicitors’  lien  for  costs,  does  not  fetter  the 
discretion  of  the  trial  Judge  as  to  costs  under  Con.  Rule  1130. 

An  action  and  counterclaim  together  constitute  but  one  action  for  the  purpose 
of  ascertaining  the  ultimate  balance  for  which  execution  is  to  issue,  and, 
per  Street,  J.,  Con.  Rule  1164  is  special  authority  for  setting-off  the  costs 
taxable  to  the  defendant  against  those  taxable  against  him  without  any 
saving  of  the  solicitors’  lien. 


This  was  an  appeal  by  the  defendant  from  the  following 
judgment  of  Anglin,  J.,  given  upon  the  settling  of  the  minutes 
of  judgment,  wherein  he  ordered  that  there  should  be  a set-off 
of  the  damages  and  costs  awarded  to  the  defendant  upon  his 
counterclaim  against  the  sum  awarded  to  the  plaintiff  for  debt 
and  costs  in  the  action. 

May  18.  Anglin,  J. : — The  plaintiff  sued  upon  promissory 
notes  for  $1,506.30.  The  defendant  did  not  dispute  his 
liability  upon  these  notes,  but  at  the  trial  counterclaimed  for 
damages  for  malicious  prosecution,  and  was  awarded  by  the 
jury  the  sum  of  $300.  Judgment  was  ordered  to  be  entered 
for  the  plaintiffs  for  their  debt  and  costs  of  action.  I directed 
that  against  this  pro  tanto  should  be  set-off  the  defendant’s 
verdict  and  his  costs  of  counterclaim.  Upon  settlement  of  the 
judgment  two  questions  have  arisen  : (a)  as  to  whether  I 
intended  such  set-off  to  be  effective  notwithstanding  any  lien 
for  costs  which  the  defendant’s  solicitors  may  claim ; ( b ) if  so, 
whether,  in  view  of  Con.  Rule  1165,*  I had  power  to  so  direct. 
Under  Con.  Rule  253  f (Rule  375  of  1888,  and  169  of  the 

*Con.  Rule  1165.  A set-off  of  damages  or  costs  between  parties  shall  not 
be  allowed  to  the  prejudice  of  the  solicitor’s  lien  for  costs  in  the  particular 
action  in  which  the  set-off  is  sought ; but  interlocutory  costs  in  the  same 
action  awarded  to  the  adverse  party  may  be  deducted. 

fCon.  Rule  253.  Where  a counterclaim  is  established  against  the  plain- 
tiff’s claim,  the  Court  may,  if  the  balance  is  in  favour  of  the  defendant,  give 
judgment  for  the  defendant  for  such  balance,  or  may  otherwise  adjudge  to  the 
defendant  such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case. 
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Ontario  Judicature  Act  of  1881)  my  power  as  trial  Judge  to  direct 
any  set-off  which  I deem  necessary  or  proper  to  do  complete 
justice  between  the  parties  litigant,  seems  to  me  abundantly  clear: 
Brown  v.  Nelson  (1884),  11  P.R.  121,  at  p.  126.  My  discretion 
as  to  the  disposition  of  these  costs,  conferred  by  Con.  Rule 
1130,*  seems  to  be  unfettered.  I have  never  understood  Rule 
1165  to  interfere  with  or  diminish  it.  No  doubt  where  the 
judgment  at  the  trial  does  not  direct  a set-off,  the  taxing 
Master’s  power  to  allow  it  is  comparatively  restricted,  as  is  also 
that  of  a Judge  in  Chambers:  Molsons  Bank  v.  Cooper  (1899), 
18  P.R.  396;  Link  v.  Bush  (1890),  13  P.R.  425.  All  the 
authorities  cited  deal  with  the  jurisdiction  of  the  taxing  officer, 
and  of  the  Court  on  appeal  from  him,  where  no  set-off  has  been 
directed  by  the  judgment  under  which  the  taxation  is  had. 
They  do  not  touch  the  question  here  raised  as  to  the  powers 
and  discretion  of  the  trial  Judge. 

This  is  eminently  a case  in  which  the  solicitors  undertaking 
the  business  of  the  counterclaim  should  have  satisfied  them- 
selves of  their  client’s  ability  to  pay  them  for  it : Pringle  v. 
Gloag  (1879),  10  Ch.  D.  676.  They  knew  of  his  liability  to  the 
plaintiffs  for  a large  sum  of  money.  With  that  knowledge 
they  chose  to  counterclaim  in  the  very  action  in  which  the 
plaintiff  sought  recovery  of  his  debt.  The  solicitors  must  have 
known  that  it  was  highly  probable  that  the  balance  of  indebted- 
ness would  turn  out  to  be  against  their  client.  That  risk  they 
incurred.  Having  taken  it,  they  cannot  now  ask  the  Court  to 
compel  Levi  Blumenstiel  & Company,  to  whom  Edwards  owes 
a large  balance,  their  chances  of  collecting  which  seem  slight, 
to  increase  that  balance  by  paying  Edwards’  solicitor  and  client 
costs.  Having,  as  I believe,  the  power  to  prevent  such  an 
injustice  being  done  the  plaintiffs,  I feel  bound  to  exercise  it 
notwithstanding  whatever  hardship  it  may  seem  to  entail  to 
the  solicitors.  It  was  with  this  purpose  in  view  that  I 
indorsed  the  record  as  I did.  The  hardship  on  the  solicitors  is 
more  apparent  than  real,  because  if  they  are  unprotected,  they 
took  the  risk  of  finding  themselves  in  that  position  with  full 
knowledge  of  the  facts. 

The  judgment  should  therefore,  to  carry  out  my  intention, 
expressly  direct  that  the  amount  recovered  by  the  defendant 

* See  footnote  p.  32  infra. 
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on  his  counterclaim  for  damages  and  costs,  shall,  notwithstand- 
ing any  claim  of  lien  on  the  part  of  the  solicitors,  be  set-off  pro 
tanto  against  the  sum  awarded  to  the  plaintiffs  for  debt  and 
their  taxed  costs. 

The  appeal  was  argued  on  October  6th,  1905,  before 
Falconbridge,  C.J.K.B.,  and  Street  and  Britton,  JJ. 

R.  McKay , for  the  defendant,  appellant,  relied  on  Con.  Rule 
1165,  and  contended  that  Con.  Rule  253  applied  only  to  defen- 
dants, and  in  no  way  affected  Rule  1165  ; that  the  case  was  in 
the  same  position  as  if  costs  in  a separate  action  were  in 
question,  and  any  set-off  should  have  been  without  prejudice  to 
the  solicitor’s  lien : Link  v.  Bush , 13  P.  R.  425,  at  p.  430  ; 
Haggert  v.  Town  of  Brampton  (1897),  17  P.R.  477  ; Canadian 
Pacific  R.W.  Co.  v.  Grant  (1885),  11  P.R.  208;  Girardot  v. 
Wetton  (1900),  19  P.R.  201. 

E.  E.  A.  DuVernet,  for  the  plaintiff,  contended  that  there 
was  an  equitable  right  in  the  Court  to  order  a set-off'  or  not  as 
it  saw  fit,  and  if  exercised,  it  would  not  be  interfered  with  : 
that  Con.  Rule  1130*  gives  an  absolute  discretion  over  costs. 
He  referred  to  David  v.  Rees , [1904]  2 K.B.  435,  at  p.  443  ;. 
McCormick  v.  Ross,  [1894]  2 Ir.  545 ; Edwards  v.  Hope  (1885), 
14  Q.B.D.  922;  Westacott  v.  Bevan,  [1891]  1 Q.B.  774;  Flett  v. 
Way  (1891),  14  P.R.  312;  Newton  v.  Newton  (1832),  8 Bing. 
202;  Brown  v.  Nelson,  11  P.R.  121;  Sanderson  v.  Blyth 
Theatre  Company,  [1903]  2 K.B.  533;  Pringle  v.  Gloag,  10 
Ch.  I).  676;  Krehl  v.  Burrell  (1878),  10  C.B.  420;  Snow’s 
Annual  Prac.,  1905,  p.  980. 

Mackay,  in  reply. 

November  18.  Falconbridge,  C.J.  | — I have  looked  at  all 
the  cases  cited,  and  it  seems  to  me  to  be  quite  clear  that  Rule 
1165  does  not  fetter  the  discretion  of  the  trial  Judge,  which 
discretion  is  by  sec.  1130  * (with  the  saving  clause  as  to  trustees,. 

*Con.  Rule  1130.  (1)  Subject  to  the  provisions  of  the  Judicature  Act, 

1895,  and  to  the  express  provisions  of  any  statute  heretofore  or  hereafter 
passed,  the  costs  of  and  insidental  to  all  proceedings  in  the  Supreme  Court 
shall  be  in  the  discretion  of  the  Court  or  Judge,  and  the  Court  or  Judge  shall 
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etc.)  practically  unlimited,  “ subject  to  the  provisions  of  the 
Judicature  Act,  1895,  and  to  the  express  provisions  of  any 
statute  heretofore  or  hereafter  passed.” 

Rule  1165  restricts  the  power  of  a taxing  officer,  and  pro- 
bably of  a Judge  in  Chambers,  to  “allow”  a set-off  to  the 
prejudice,  etc.,  and  this  is  the  whole  length  to  which  cases  like 
Link  v.  Bush , 13  P.R.  425,  have  gone.  It  does  not  limit  the 
power  of  a trial  Judge  to  order  such  a set-off. 

The  case  seems  to  be  one  to  which  the  language  of  Jessel, 
M.R.,  in  Pringle  v.  Gloag,  10  Ch.  D.  676,  at  p.  680,  is  extremely 
applicable. 

The  appeal  from  my  brother  Anglin’s  judgment  must  be 
dismissed  with  costs. 


D.C. 

1905 

Levi 

Blumenstiel 

v. 

Edwards. 


Street,  J. : — The  effect  of  the  first  part  of  Rule  1165  seems 
to  be  that  if  A has  judgment  against  B for  payment  of  a sum 
of  money,  and  B has  judgment  against  A for  a sum  of  money 
which  includes  costs  due  B’s  solicitor,  A cannot  insist  on  having 
B’s  judgment  set-off  against  his  own  if  the  effect  of  the  set-off 
would  be  to  prejudice  the  lien  of  B’s  solicitor  for  his  costs  of 
obtaining  B’s  judgment. 

The  latter  part  of  the  Rule  entitles  either  party  in  an 
action  to  have  interlocutory  costs  awarded  against  him  set-off 
against  his  claim  in  the  same  action  without  regard  to  the  lien 
of  the  solicitor  for  such  costs. 

It  is  argued  here  by  the  defendant  (the  plaintiff  in  the 
counterclaim)  that  the  first  part  of  Rule  1165  applies,  because 
the  action  and  the  counterclaim  are  to  be  treated  as  two 
distinct  actions. 


have  full  power  to  determine  by  whom  and  to  what  extent  the  costs  shall  be 
paid. 

(2)  Nothing  herein  contained  shall  deprive  a trustee,  mortgagee,  or  other 
person  of  any  right  to  costs  out  of  a particular  estate  or  fund  to  which  he 
would  be  entitled  according  to  the  rules  acted  upon  before  the  Ontario 
Judicature  Act,  1881,  in  Courts  of  Equity. 

(3)  Where  an  action  or  issue  is  tried  by  a jury,  the  costs  shall,  subject  to 
Rule  1132,  follow  the  event,  unless  the  Judge  before  whom  the  action  or  issue 
is  tried,  in  his  discretion  otherwise  orders. 

(4)  Costs  of  proceedings  before  judicial  officers,  unless  otherwise  disposed 
of,  shall  be  in  their  discretion  subject  to  appeal. 
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It  is  true  that  for  the  purposes  of  taxation  of  costs  and  for 
many  other  purposes,  an  action  and  a counterclaim  are  treated 
as  distinct  actions ; but  for  the  purpose  of  execution  for  the 
final  balance  between  the  amount  recovered  by  the  plaintiff  for 
debt  and  costs,  and  that  recovered  by  the  defendant  on  his 
counterclaim  for  debt  and  costs,  there  is  only  one  action:  Westa- 
cott  v.  Bevan,  [1891]  1 Q.B.  774;  Stumore  v.  Campbell  & Co ., 
[1892]  1 Q.B.  314. 

Rule  253  is  consistent  with  Rule  1165  only  by  treating  a 
counterclaim  as  a part  of  the  action  in  which  it  is  set  up, 
because  Rule  253  expressly  provides  for  the  striking  of  a 
balance  by  way  of  set-off  between  the  amount  recovered  by  the 
plaintiff  and  that  recovered  by  the  defendant  upon  his  counter- 
claim. It  is  argued  that  Rule  253  is  not  in  terms  applicable 
here,  because  the  balance  is  not  in  favour  of  the  defendant,  but 
Rules  252  * and  253  must  be  read  together.  It  would  be 
unreasonable  to  construe  these  Rules  as  meaning  that  the  only 
case  in  which  a balance  is  to  be  struck  is  that  in  which  the 
defendant’s  claim  is  found  to  exceed  the  plaintiff’s. 

Treating  the  action  and  the  counterclaim  as  together  con- 
stituting the  action  for  the  purpose  of  ascertaining  the  ultimate 
balance  for  which  execution  is  to  issue,  we  have,  further,  in 
Rule  1164  a special  authority  for  setting  off  the  costs  taxable 
to  the  defendant  against  those  taxable  against  him,  without 
any  saving  of  the  solicitors’  lien. 

In  my  opinion  the  appeal  must  be  dismissed  with  costs. 

Britton,  J.,  concurred. 

A.  H.  F.  L. 

*Con.  Rule  252.  A counterclaim  shall  have  the  same  effect  as  a statement 
of  claim  in  a cross  action,  so  as  to  enable  the  Court  to  pronounce  a final  judg- 
ment in  the  same  action,  both  on  the  original  and  the  counterclaim. 
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[IN  THE  COURT  OF  APPEAL.] 
Ferguson  y.  Millican. 

(Two  Auctions.) 


Evidence — Foreign  Commission — Examination  abroad  of  Defendants  as  Wit- 
nesses on  their  own  Behalf — Terms. 

The  defendants,  a solictor  practising  his  profession  in  Ontario,  and  his  wife, 
were  still  in  Ontario  when  two  actions  were  brought,  one  against  both  of 
them  by  a former  client  of  the  husband,  and  the  other  against  the  husband 
alone.  Shortly  afterwards  they  removed  to  the  North-West  Territories  to 
take  up  their  permanent  residence  there.  The  actions  were  respectively  for 
an  account  of  moneys  intrusted  to  the  solicitor  for  investment  and  to  set 
aside  assignments  of  life  insurance  policies  : — 

Held , reversing  the  decisions  of  a Divisional  Court  and  of  a Judge  and  the 
Master  in  Chambers,  that,  in  the  circumstances  shewn  by  affidavits,  the 
defendants  should  be  allowed  to  have  their  evidence  taken  on  commission  in 
the  Territories,  as  witnesses  on  their  own  behalf,  for  use  at  the  trial  of 
the  actions,  but  upon  terms  advantageous  to  the  plaintiff  as  to  the  expense 
of  executing  the  commission. 

Appeal  by  the  defendants  (by  leave)  from  the  order  of  a 
Divisional  Court  affirming  an  order  of  Meredith,  C.J.C.P., 
dismissing  an  appeal  from  an  order  of  the  Master  in  Chambers 
refusing  the  defendants’  application  for  a commission  to  take 
their  evidence  at  Fort  Macleod,  N.W.T.,  as  witnesses  on  their 
own  behalf,  for  use  at  the  trial  of  the  actions. 

The  actions  were  respectively  against  a solicitor  alone  and 
against  him  and  his  wife  in  respect  of  transactions  in  Ontario, 
where  he  and  his  wife  had  both  resided  before  removing  to 
Fort  Macleod,  where  he  went  to  practise  his  profession. 
The  plaintiff  resided  in  Ontario.  The  facts  are  more  fully  stated 
in  the  judgment  printed  below. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclennan, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  19th  and  22nd  May, 
1905. 

F.  E.  Hodgins,  K.C.,  for  the  defendants,  appellants.  The 
husband  is  entitled  to  have  his  wife’s  (co-defendant’s)  evidence 
taken  as  a witness  on  his  behalf,  and  she  is  similarly  entitled : 
Wilson  v.  Macdonald  (1889),  13  P.R.  6.  There  is  nothing  in 
the  nature  of  the  actions  to  make  it  imperative  that  the  defen- 
dants should  be  examined  in  open  Court.  The  practice  is 
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C.A.  governed  by  Rule  499,  and  Rule  500  shews  that  this  applies  to 
a party  to  the  action.  Having  regard  to  Rules  483  and  481, 
Ferguson  the  evidence  should  be  taken  where  the  witness  resides,  unless 
Millican.  most  exceptional  cases.  The  only  condition  which  a 

party  needs  to  shew  is  that  the*evidence  is  “ required,”  that  is, 
required  by  him.  The  following  authorities  may  be  referred  to 
as  shewing  the  true  rule  : Robins  v.  Empire  Printing  and  Pub- 
lishing Co.  (1892),  14  P.R.  488 ; Ross  v.  Woodford,  [1894]  1 Ch. 
38;  New  v.  Burns  (1894),  11  Times  L.R.  53;  Armour  v. 
Walker  (1883),  25  Ch.  D.  673;  Langen  v.  Tate  (1883),  24 
Ch.  D.  522;  Deacon  v.  Chadwick  (1901),  1 O.L.R.  346;  Nord- 
heimer  v.  McKillop  (1884),  10  P.R.  246  ; Hartmont  v.  Daly 
(1895),  12  Times  L.R.  170;  Snow’s  Annual  Practice,  1905,  p. 
512;  Berdan  v.  Greenwood  (1880),  20.  Ch.  D.  764  n. ; West  v. 
Lord  Sackville,  [1903]  2 Ch.  378. 

If  any  discretion  was  exercised  by  any  of  the  Courts  below, 
that  discretion  rested  upon  no  proper  foundation,  and  is  in 
any  case  subject  to  appeal:  Emanuel  v.  Soltylcoff  (1892), 
8 Times  L.R.  331.  Under  modern  conditions,  and  especially 
where  a defendant  is  properly  living  out  of  the  jurisdiction, 
he  will  not  be  put  to  the  expense  and  inconvenience  of  attend- 
ing at  the  particular  place  of  trial  chosen  by  the  plaintiff,  but 
will  be  allowed  to  give  his  evidence  on  commission,  if  he  satisfies 
the  Court  that  it  is  required  on  his  behalf. 

W.  E.  Middleton,  for  the  plaintiff.  The  granting  or  refusing 
a commission  is  a matter  of  discretion,  and  a discretion  exer- 
cised by  three  tribunals  should  not  lightly  be  interfered  with. 
The  circumstances  upon  which  a discretion  in  favour  of  refusal 
was  exercised  were,  among  others,  that  the  transactions  in 
question  took  place  in  Ontario  between  parties  there  domiciled, 
and  still  so  domiciled  when  the  actions  were  begun ; that  the 
defendants  left  Ontario  voluntarily  while  the  actions  were 
pending,  without  having  their  evidence  taken  de  bene  esse  ; that 
the  defendant  W.  J.  Millican  was  a solicitor  of  this  Court ; that 
the  plaintiff,  by  reason  of  the  loss  of  her  money  intrusted  to 
the  defendant,  is  impecunious  and  unable  to  employ  counsel  at 
Fort  Macleod  ; that  the  expense  of  a commission  would  be 
greater  than  the  expense  of  the  defendants  coming  to  Ontario. 
Different  considerations  arise  when  the  plaintiff  choses  to  sue  a 
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foreigner.  I refer  to  the  following  authorities  : Cock  v.  AUcoch 
(1888),  21  Q.B.D.  178,  181  : Ross  v.  Woodford,  [1894]  1 Ch. 
38,  41;  Butterfield  v.  Financial  News  (1889),  5 Times  L.R. 
279;  Porter  v.  Boulton  (1893),  15  P.R.  318;  Mills  v.  Mills 
(1888),  12  P.R.  473. 
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November  13.  Osler,  J.A. : — The  first  action— an  action 
against  the  defendant  W.  J.  Millican  alone — was  commenced  by 
writ  issued  on  the  23rd  September,  1903.  The  defendant  was 
a solicitor  then  practising  at  the  town  of  Galt,  Ontario,  and  the 
writ  was  served  upon  him  there.  Early  in  the  month  of  Janu- 
ary, 1904,  but  whether  before  or  after  the  delivery  of  the 
statement  of  claim  does  not  appear,  he  left  Ontario  to  take  up 
his  residence  in  Fort  Macleod,  Alberta,  N.W.T.,  where  he  has 
ever  since  resided  and  practised  his  profession.  The  statement 
of  claim  is  for  an  account  of  moneys  intrusted  to  the  defen- 
dant for  investment  in  the  year  1890.  The  first  statement  of 
defence,  filed  on  the  14th  January,  1904,  consisted  merely  of  a 
denial  of  the  allegations  in  the  statement  of  claim.  It  was  said 
not  to  have  been  seen  by  the  defendant,  and  to  have  been  filed 
by  his  solicitor  in  order  to  prevent  judgment  from  being  signed 
by  default.  When  the  action  was  set  down  for  trial  the  defen- 
dant was  advised  to  amend,  and,  on  motion  supported  by 
affidavit,  he  was  permitted  to  do  so.  The  amended  defence  set 
forth  that  the  moneys  the  defendant  had  received  were  invested 
by  him  shortly  afterwards  on  a mortgage  approved  by  the 
plaintiff  and  her  father,  and  that  he  had  paid  over  to  the  plain- 
tiff from  time  to  time  all  the  interest  he  had  received  from  the 
investment,  and  had,  besides,  advanced  to  her  considerable  sums 
of  money,  Other  matters  of  defence  were  set  up  which  need 
not  be  referred  to.  The  plaintiff  replied  that  the  investment 
had  been  made  upon  an  unauthorized  second  mortgage,  which 
fact  was  concealed  from  her  until  about  the  year  1900. 

The  second  action  was  brought  against  the  defendant  in  the 
first  action  and  his  wife  Mary  Emily  Millican,  by  writ  issued  on 
the  17th  November,  1903,  and  served  upon  the  latter  in  Ontario, 
though  at  what  date  does  not  appear,  before  she  had  left  Galt  to 
join  her  husband  at  Fort  Macleod. 

By  order,  a concurrent  writ  was  issued  on  the  27  th  Febru- 


38 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1905 

Ferguson 

v. 

Millican. 
Osier,  J.A. 


ary,  1904,  for  service  upon  the  husband  at  Fort  Macleod,  and  he 
was  served  there.  The  object  of  the  second  action  was  to  set 
aside  assignments  made  by  the  plaintiff  to  him  of  certain  policies 
of  insurance  on  her  life  and  further  assignments  thereof  made 
by  him  to  his  wife,  on  the  ground  that  the  former  had  been 
procured  at  the  solicitation  of  the  defendant  W.  J.  Millican,  and 
without  consideration  to  the  plaintiff  and  in  the  absence  of  inde- 
pendent legal  advice. 

The  statement  of  claim  in  this  action  was  delivered  on  the 
2nd  March,  1904. 

The  defence  was  that  the  assignments  to  the  husband  were 
made  for  valuable  consideration ; that  the  defendant  William 
had  thereafter  paid  the  premiums  accruing  on  the  policies;  and 
that  they  and  the  subsequent  assignments  to  the  wife  were  in 
all  respects  valid,  etc. 

The  affidavits  filed  at  various  times  in  support  of  the  appli- 
cation for  the  commission  stated  that  it  was  necessary  that  a 
commission  should  be  issued  to  take  the  evidence  of  the  defen- 
dants for  use  at  the  trial ; that  they  were  necessary  and  material 
witnesses  ; that  they  had  a good  defence  to  the  action  ; that  the 
application  was  not  made  for  the  purpose  of  delay  or  prejudicing 
the  trial,  or  for  any  other  improper  purpose.  The  defendant 
William  J.  Millican’s  affidavit  stated  that  he  and  his  wife  resided 
at  Fort  Macleod  ; that  he  was  practising  law  there  ; that  it  was 
impossible  for  him  to  leave  his  business  there  to  attend  the  trial, 
and  that  it  was  impossible  for  his  wife,  who  had  the  care  and 
charge  of  three  young  children,  to  do  so  either.  A further  affi- 
davit of  William  J.  Millican  stated  that  to  attend  the  trial  in 
Ontario  would  involve  absence  from  his  business  and  business 
engagements  for  from  two  to  three  weeks — and,  as  regarded 
the  trial  expected  to  come  on,  that  his  engagements  at  the  sit- 
tings of  the  Supreme  Court  at  Southern  Alberta  commencing 
on  the  3rd  July,  1904,  would  make  it  impossible  for  him  to 
attend  the  trial  of  this  cause  in  Ontario. 

The  affidavits  of  the  plaintiff  and  her  solicitor  in  answer 
stated  that  the  deponents  did  not  believe  it  possible  that  counsel 
at  Fort  Macleod  could  be  properly  instructed  to  cross-examine 
the  defendants  on  the  commission  ; that  the  defendant  Millican, 
from  his  legal  knowledge  and  his  intimate  knowledge  of  the 
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matters  in  question,  would  probably  not  have  to  incur  the 
expense  of  retaining  counsel  (?  at  Fort  Macleod) ; that  in 
order  to  a thorough  examination  of  the  matters  in  question,  it 
would  be  necessary,  as  deponents  believed,  for  the  plaintiff  to 
send  counsel  from  here  or  to  go  to  Fort  Macleod  herself  to 
instruct  counsel  there ; that,  owing  to  her  having  transferred 
all  her  property  to  the  defendant  W.  J.  Millican,  she  had  not 
sufficient  means  to  enable  her  to  do  so  ; and  that  at  the  time  of 
all  the  transfers  made  to  her  by  him  he  was  practising  at  the 
town  of  Galt  and  was  acting  as  her  solicitor. 

The  application  of  the  defendants  was  dismissed  but  no 
reasons  for  any  of  the  judgments  are  reported.* 

The  cases  on  this  question  of  practice  are  very  numerous, 
owing  to  the  diversity  of  the  circumstances  in  which  they  have 
arisen,  and  therefore  no  useful  purpose  can  be  served  here  by 
examining  them  at  length.  Our  Con.  Rules  on  the  subject  are 
substantially  the  same  as  the  English  Rule,  and  the  general 
practice  is  well  stated  and  borne  out  by  the  authorities  cited  in 
Snow’s  Annual  Practice,  1905,  p.  512  : “ A commission 
will  not  be  granted  unless  the  court  is  satisfied — (1)  that  the 
application  is  made  bond  fide  . . . ; (2)  that  the  issue 

is  one  which  the  court  ought  to  try  . . . ; (3)  that  the 
witnesses  to  be  examined  can  give  evidence  material  to  the 
issue  . . . ; (4)  that  there  is  some  good  reason  why  they 

cannot  be  examined  here.” 

The  discretion  of  the  Court  is  however  dominant  in  apply- 
ing any  or  all  of  these  propositions  to  the  circumstances  of  the 
particular  case,  and  will,  it  is  said,  be  exercised  in  a stricter 
manner  when  the  application  is  made  by  the  plaintiff,  and  I 
think  in  some  circumstances  by  the  defendant  also,  for  a com- 
mission to  examine  himself  out  of  the  jurisdiction.  A leading 
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* The  appeal  to  a Divisional  Court  was  heard  by  Boyd,  C. , Meredith  and 
Magee.  JJ.,  on  the  18th  October,  1904,  and  judgment  was  given  at  the  close 
of  the  argument.  The  order  was  affirmed  for  three  reasons  : 1.  That  it  was  a 
matter  of  discretion,  and  that  the  Court  ought  not  to  overrule  the  discretion 
of  the  Judge  and  Master  in  Chambers.  2.  That  the  plaintiff  was  shewn  to  be 
impecunious,  and  the  defendants  might  so  adjust  their  business  as  to  come  to 
the  trial.  3.  That  one  of  the  defendants  was  a solicitor  whose  character  for 
fair  dealing  was  somewhat  involved  in  the  matters  in  question.  (Taken  from 
the  notes  of  counsel  for  the  defendants.) 
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case  is  Coch  v.  Allcock,  21  Q.B.D.  178,  from  which  I cite  a 
passage  in  the  judgment  of  the  late  Lord  Esher,  M.R.:  “It  is 
clear  that,  according  to  the  established  practice,  it  is  a matter  of 
judicial  discretion,  and  the  commission  ought  only  to  be  granted 
on  reasonable  grounds  being  shewn  for  its  issue.  The  matter 
being  one  of  discretion,  it  is  impossible  to  lay  down  any  general 
rule  as  to  when  a commission  will  be  granted.  . . The  Court 

must  take  care  on  the  one  hand  that  it  is  not  granted  when  it 
would  be  oppressive  or  unfair  to  the  opposite  party,  and  on  the 
other  hand  that  a party  has  reasonable  facilities  for  making  out 
his  case,  when  from  the  circumstances  there  is  a difficulty  in 
the  way  of  witnesses  attending  at  the  trial.  All  the  circum- 
stances of  each  particular  case  must  be  taken  into  consideration. 
With  regard  to  the  case  of  a plaintiff  asking  for  a commission 
to  examine  himself,  that  also  appears  to  me  to  be  a matter  of 
discretion,  but  the  discretion  will  be  exercised  in  a stricter 
manner,  and  the  Court  ought  to  require  to  be  more  clearly  satis- 
fied that  the  order  for  a commission  ought  to  be  made.” 

Another  leading  case  is  Boss  v.  Woodford , [1894]  1 Ch.  38, 
which  I also  refer  to  at  length  because  the  defendants  rely  upon 
it,  and  because,  though  in  some  respects,  it  is  of  assistance  to 
them,  I think  it  was  not  intended  to  lay  down  a rule  of  universal 
application  to  the  case  of  a defendant  asking  for  a commission 
to  take  his  own  examination.  “ There  are  many  cases,”  says 
Chitty,  J.,  “ where  the  Court  has  been  very  reluctant  to  accede 
to  applications  by  a plaintiff  to  take  evidence  abroad,  because 
the  tribunal  has  been  chosen  by  the  plaintiff  himself : so  too 
with  regard  to  the  case  of  a plaintiff  asking  for  a commission  to 
examine  himself,  the  Court  has  full  discretion,  but  it  exercises 
that  discretion  strictly,  and  does  not  grant  the  application  unless 
a very  strong  case  is  made  out ; but  the  case  is  entirely  different 
when  it  is  the  defendant’s  application,  and  particularly  that  of 
a defendant  lawfully  resident  out  of  the  jurisdiction,  according 
to  the  ordinary  course  of  his  life  and  business  ; and  to  compel 
these  defendants  to  come  over  here,  at  great  expense  tq  attend 
the  trial,  or  give  up  their  case,  would  be  oppressive  and  unfair, 
and  in  my  opinion  it  would  be  wrong  to  apply  to  the  case  of  a 
defendant  the  principles  that  are  applicable  to  the  case  of  a 
plaintiff  asking  for  a commission  to  examine  himself.”  In  that 
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case  the  defendants’  permanent  home  was  in  Johannesburg,  S.A., 
but  they  were  temporarily  resident  in  England  when  the  agree- 
ment sued  on  was  made  and  when  the  action  was  commenced, 
and  were  served  with  the  writ  there.  The  principle  of  that  case 
as  to  the  stricter  exercise  of  discretion  is,  as  it  seems  to  me,  also 
applicable  to  the  case  of  a defendant  who  was  at  the  time  of  the 
commencement  of  the  action  a permanent  resident  of  the 
country  in  v^hich  it  is  brought,  but  who  afterwards  leaves  it  to 
take  up  his  residence  abroad.  If  that  is  done  for  the  purpose 
of  delay  or  embarrassment,  the  defendant’s  application  to 
examine  himself  out  of  the  jurisdiction  would  probably  fail  for 
want  of  bona  jides.  On  the  other  hand,  if  the  change  of  resi- 
dence was  honestly  made,  other  considerations  would  apply,  and 
the  question  might  solve  itself  into  one  of  the  terms  on  which 
his  application  should  be  granted. 

In  In  re  Boyse,  Grofton  v.  Crofton  (1882),  20  Ch.  D.  760, 
Fry,  J.,  held  that  if  the  Court  is  satisfied  that  the  application  is 
made  bond  fide , and  that  the  claim  is  one  which  the  Court 
ought  to  try,  it  ought  not  to  go  further  into  the  merits  of  the 
claim.  This  was  said  of  an  application  by  the  plaintiff,  but  the 
observation  applies  quite  as  forcibly  to  the  case  of  the  defendant. 
There  the  Court  thought  the  claim  was  made  under  very  suspi- 
cious circumstances,  and  was  of  opinion  that  the  witness  whose 
evidence  was  desired  in  support  of  it  ought  to  be  subject  to  a 
drastic  cross-examination,  and  refused  the  commission  because 
it  appeared  that  under  the  procedure  of  the  foreign  Court  to 
which  it  was  sought  to  be  issued,  he  would  not  be  cross-examined 
in  the  ordinary  way.  A well-considered  judgment  of  Meredith, 
J.,  in  Robins  v.  Empire  Printing  Co .,  14  P.R.  488,  may  also  be 
referred  to. 

In  the  cases  before  us  the  defendant  W.  J.  Millican  left 
Ontario  after  both  actions  had  been  commenced  and  after  the 
service  of  the  writ  in  the  first,  though  before  the  service  of  that 
in  the  second  action.  It  does  not  appear  whether  he  was  then 
aware  of  the  issue  of  the  writ  in  the  latter,  and  his  wife  left  the 
country  after  the  service  upon  her  of  the  writ  in  that  action, 
There  is,  however,  in  my  opinion  no  just  reason  to  suppose  that 
the  departure  of  both  was  not  bond  fide  or  was  for  any  other 
purpose  than,  as  regards  the  one  defendant,  of  taking  up  his 
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permanent  residence  in  another  part  of  the  Dominion,  where 
the  law  and  procedure  of  the  Courts  is  similar  to  our  own,  in 
order  to  practise  his  profession  there,  as  many  other  solicitors 
on  the  Ontario  roll  have  done  before  him ; or,  as  to  the  wife, 
for  the  purpose  of  joining  her  husband  in  his  new  domicil.  The 
actual  difficulty,  inconvenience,  and  expense  which  would  be 
caused  to  both  of  them  in  regard  to  business  and  household 
affairs  by  a journey  from  Fort  Macleod  to  Ontario  and  attend- 
ance at  the  trial  here  is  manifest  and  need  not  be  dwelt  upon, 
and  that  both  of  them  are  material  and  necessary  witnesses  is 
not  only  deposed  to  but  may  be  inferred  from  the  nature  of 
the  actions.  The  issues  raised  are  such  as  the  Court  can  try, 
and  are  not  in  actions  of  this  class  of  a specially  difficult  or 
unusual  character.  I am  not  much  impressed  by  the  suggestion 
that  there  may  be  difficulty  in  instructing  counsel  at  Fort 
Macleod  with  sufficient  fullness  to  enable  him  to  make  an 
effective  cross-examination  of  the  defendants  in  accordance 
with  the  ordinary  practice  and  procedure  of  Canadian  Courts. 

On  the  whole  I am  of  opinion  that  the  defendants,  whose 
difficulties  in  the  way  of  attending  the  trial  are  formid- 
able, ought  not  to  be  deprived  by  the  refusal  of  a commission 
of  “ reasonable  facilities  for  making  out  their  defence.”  I think 
that  a primd  facie  case  has  been  made  out  for  the  issue  of 
such  a commission,  if  the  defendants  choose  to  take  it  and  to 
risk  the  inevitable  disadvantages  of  adopting  that  course  instead 
of  giving  their  evidence  personally  in  open  Court. 

On  the  other  hand,  the  plaintiff  is  entitled  to  urge  that  when 
she  brought  her  actions  the  defendants’  permanent  residence  was 
within  this  jurisdiction,  that  the  actions  were  properly  commenced 
here,  and  that  by  leaving  Ontario  they  have,  at  least  in  the 
matter  of  expense  to  her,  placed  her  at  some  disadvantage.  She 
appears  not  to  be  a person  of  means,  and  it  is  to  be  considered, 
too,  that  the  principal  defendant  was  probably  her  solicitor  at 
tne  time  the  transactions  now  in  litigation  took  place.  I think 
justice  will  be  done  by  providing  that  the  defendants,  who 
appear  to  be  able  to  afford  the  expense  of  a commission  to  Eng- 
land to  take  evidence,  shall  pay  the  plaintiff  $50  towards  the 
expense  of  the  execution  of  a commission  at  Fort  Macleod,  and 
that  the  costs  of  its  issue  and  execution  there  shall  be  costs  in 
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the  cause  to  the  successful  party.  The  above  sum  to  be  credited 
upon  the  plaintiff’s  costs  if  she  succeeds  in  the  actions,  but  not 
in  any  case  to  be  charged  against  her  as  part  of  the  defendants’ 
costs  of  the  commission  if  she  fails. 

It  was  very  much  pressed  upon  us  that  we  ought  not  to 
overrule  the  discretion  exercised  in  the  Court  below  in  refusing 
the  commission,  and  the  reception  of  a further  affidavit  (which 
does  not,  however,  add  very  much  information)  was  also  objected 
to.  As  to  both  of  these  objections  I refer  to  what  is  said  by 
Cotton,  L.J.,  in  Berdan  v.  Greenwood,  20  Ch.  D.  764-769  (note). 

The  evidence  is  before  us  as  it  was  before  the  Court  below 
on  affidavit,  and,  while  giving  full  weight  to  the  fact  of  their 
decision,  it  is  our  duty  to  exercise  our  own  judgment  upon  that 
evidence  and  determine  what  order  ought,  under  the  circum- 
stances, to  be  made.  The  appeal  will,  therefore,  be  allowed,  and 
the  orders  below  discharged ; costs  to  be  costs  in  the  cause 
throughout ; and  the  order  for  the  commission  will  go  on  the 
terms  above  stated. 
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Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

Maclennan,  J.A.,  having  been  appointed  to  the  Supreme 
Court  of  Canada,  took  no  part  in  the  judgment. 
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[IN  CHAMBERS.] 

Thomson  y.  The  Maryland  Casualty  Co. 

Production — Affidavit  on — Letters — Solicitor  and  Client — Privilege. 

In  an  action  on  a policy  on  the  life  of  the  plaintiffs  husband,  the  defendants 
filed  an  affidavit  on  production,  but  objected  to  produce  certain  letters 
between  a local  and  the  head  office  on  the  ground : “ That  they  are  privi- 
leged, being  of  a confidential  nature  and  disclosing  certain  legal  points  in 
connection  with  the  defence  of  this  action.” 

On  a motion  to  compel  production,  the  defendant’s  manager  in  an  affidavit 
stated  that  : “ It  is  my  custom  in  the  course  of  business,  frequently  to  write 
to  the  head  office  on  matters  involving  points  of  law  ; the  head  office  confer 
with  their  general  solicitors,  receive  legal  advice  from  them,  and  then  com- 
municate with  me.  The  letters  (in  question)  are  of  the  same  nature  as  those 
between  solicitor  and  client,  and  are,  as  I am  advised  and  believe,  privileged 
for  that  reason  ” : — 

Held,  not  sufficient,  and  that  the  affidavit  should  state  that  the  letters  “ came 
into  existence  for  the  purpose  of  being  communicated  to  the  solicitor,  with 
the  object  of  obtaining  his  advice  or  enabling  him  to  defend  an  action.” 

The  Southwark  and  Vauxhall  Water  Company  v.  Quick  (1878)  3 Q.B.D.  315 
followed. 

Motion  by  the  plaintiff  for  further  and  better  affidavit  on 
production  by  the  defendant  company. 

The  following  facts  are  taken  from  the  judgment. 

On  the  11th  March  last  a policy  was  issued  by  the  defen- 
dants to  the  plaintiff  agreeing  to  indemnify  her  against  injuries 
to  her  husband  or  death  resulting  therefrom. 

Mr.  Thomson  was  fatally  injured  on  7th  August  and  died 
three  days  later ; and  the  plaintiff*  claims  to  recover  from  the 
defendants  the  sum  of  $10,000  by  the  terms  of  the  said  policy. 

The  defendants’  manager  in  Toronto  made  an  affidavit  on 
production  dated  4th  November.  This  stated  there  were  no 
material  documents  which  defendants  objected  to  produce. 

He  was  afterwards  examined  for  discovery,  and  it  was  seen 
that  he  must  file  a further  affidavit. 

This  was  accordingly  done  on  19th  December,  and  in  the 
schedule  it  was  stated  that  the  defendants’  object  to  produce 
“ sundry  letters  between  Toronto  and  head  office  of  a confidential 
nature  written  and  received  after  the  7 th  of  August,  1905,  the 
date  of  the  alleged  accident.”  In  the  5th  paragraph  of  this 
affidavit  it  is  said,  that  the  ground  of  the  objection  is  “ that  they 
are  privileged,  being  of  a confidential  nature,  and  disclosing 
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certain  legal  points  in  connection  with  the  defence  of  this 
action.” 

The  plaintiff  moved  for  a further  affidavit,  and  the  motion 
was  argued  before  the  Master  in  Chambers  on  the  22nd  of 
December,  1905. 


1906 

Thomson 

v. 

Maryland 

Casualty 

Co. 


E.  G.  Long,  for  the  motion. 
Edward  Bayly,  contra. 


January  4.  The  Master  in  Chambers  : — In  the  affidavit 
of  the  manager  filed  in  answer  to  this  motion,  he  says  of 
the  letters  in  question  : “ It  is  my  custom  in  the  course 
of  business  frequently  to  write  to  the  head  office  on 
matters  involving  points  of  law ; the  head  office  confer  with 
their  general  solicitors,  receive  legal  advice  from  them  and  then 
communicate  with  me.  The  letters  between  the  head  office 
and  the  Toronto  office  above  mentioned  are  of  the  same  nature 
as  those  between  solicitor  and  client,  and  are,  as  I am  advised 
and  believe,  privileged  for  that  reason.”  With  this  I cannot 
agree.  To  establish  such  a claim  the  affidavit  must  conform  to 
the  rules  laid  down  in  The  Southwark  & Vauxhall  Water  Co.  v. 
Quick  (1878),  3 Q.B.D.  315,  which  is  the  leading  case  on  the 
point  and  one,  as  will  be  seen,  of  great  authority. 

It  is  said  in  Bray’s  Digest  of  Discovery  (1904)  at  p.  34 
that  the  affidavit  must  state  that  these  letters  “ came  into 
existence  for  the  purpose  of  being  communicated  to  the  solicitor 
with  the  object  of  obtaining  his  advice  or  enabling  him  to 
defend  an  action.”  See  also  p.  13. 

It  was  admitted  on  the  argument,  that  there  was  at  least  one 
other  document  which  should  be  produced.  A further  affidavit 
will  therefore  be  necessary  ; and  in  it  the  letters  in  question 
must  be  produced,  unless  privilege  is  properly  and  distinctly 
claimed  as  above  indicated. 

The  costs  of  this  motion  will  be  to  the  plaintiff  in  any 
event. 


G.  A.  B. 
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Nov.  29. 


[IN  CHAMBERS.] 

Mann  et  al.  v.  Crittenden. 


Appeal — Ruling  of  Taxing  Officer — Costs  of  Interlocutory  Examinations— Rules 
767 , 774,  1136,  1267 — Right  of  Appeal  — Time — Extension. 

Semble,  that  no  appeal  lies  from  the  decision  of  the  senior  taxing  officer  at 
Toronto,  under  Con.  Rule  1136,  as  amended  by  Con.  Rule  1267,  as  to  the 
allowance  of  the  costs  of  interlocutory  examinations. 

Held,  that  if  an  appeal  lies,  it  must  be  either  under  Con.  Rule  774  or  767 — 
probably  the  latter — and,  under  either,  notice  of  appeal  must  be  given  within 
four  days  and  made  returnable  within  ten  days  after  the  decision  complained 
of  ; and  notice  in  this  case  not  having  been  given  in  time,  an  extension 
should  not  be  granted,  having  regard  to  the  character  of  the  decision 
complained  of— a ruling  against  allowing  the  costs  of  examining  more  than 
one  of  the  plaintiffs  for  discovery. 

Appeal  by  the  defendant  from  the  ruling  of  the  senior 
taxing  officer  at  Toronto,  against  the  allowance  to  the  defen- 
dant of  the  costs  of  examining  for  discovery  more  than  one 
of  the  plaintiffs. 

The  appeal  came  on  for  hearing  before  Anglin,  J.,  in  Cham- 
bers, on  the  24th  November,  1905. 

R.  D.  Gunn,  K.C.,  for  the  plaintiffs,  objected  that  no  appeal 
lay,  and  also  upheld  the  ruling. 

A.  McLean  Macdonell , for  the  defendant,  contended  that 
the  appeal  lay  and  should  be  allowed. 

November  29.  Anglin,  J. : — The  defendant  appeals 
from  the  ruling  of  the  learned  senior  taxing  officer  whereby 
he  refused  to  allow  the  costs  of  examining  for  discovery  more 
than  one  of  the  plaintiffs  in  this  action.  Formerly  the  allow- 
ance or  disallowance  of  such  costs  in  High  Court  actions  might 
be  determined  either  by  a Judge  of  the  High  Court  or  by  the 
senior  taxing  officer,  and  it  was  then  held  that  no  appeal  lay 
from  such  an  adjudication  by  the  senior  taxing  officer  to  a 
Judge  in  Chambers,  because  the  jurisdiction  conferred  by  Rule 
1136,*  as  it  then  stood,  upon  the  senior  taxing  officer  was 
concurrent  with  that  given  to  a Judge  of  the  High  Court. 

* 1136 — (1).  The  costs  of  every  interlocutory  viva  voce  examination  and 
cross-examination  shall  be  borne  by  the  party  who  examines,  unless  it  is 
otherwise  ordered,  as  to  the  whole  or  a part  of  the  examination,  in  actions  in 
the  High  Court  by  a Judge  of  the  High  Court,  or  by  the  senior  taxing  officer 
at  Toronto  on  notice  to  the  opposite  party.  . . 
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In  my  opinion,  it  was  not  intended  that  the  change  effected 
by  Rule  1267,f  doing  away  with  the  original  jurisdiction  in 
this  matter  formerly  vested  in  a Judge  of  the  High  Court, 
should  render  an  adjudication  of  the  senior  taxing  officer  under 
Rule  1136  appealable;  and  I strongly  incline  to  the  view  that 
from  such  a decision  there  should  be  no  appeal. 

But  if  any  such  appeal  lies,  it  must  be  either  under  Rule 
774,1  or  under  Rule  767  § — rather,  I think,  under  the  latter  than 
the  former.  Under  either  of  these  Rules  notice  of  appeal  must 
be  given  within  four  days  and  made  returnable  within  ten 
days  after  the  decision  (or  certificate)  complained  of.  In  the 
present  case  Mr.  Thom’s  decision  was  made  and  his  certificate 
issued  on  the  20th  October.  Notice  of  appeal  was  served  on 
the  7th  November,  and  was,  by  special  leave,  made  returnable 
before  me  in  Chambers  in  the  week  of  the  20th  November. 
But  no  extension  of  the  time  prescribed  by  the  Rules  for  ser- 
ving notice  of  appeal  has  been  given,  and,  having  regard  to  the 
character  of  the  decision  complained  of,  none  should,  in  my 
opinion,  be  now  given. 

The  appeal  must,  therefore,  be  dismissed,  with  costs,  to  be 

set  off  against  the  costs  taxable  to  the  defendant  in  this  action. 

© 


Anglin,  J. 
1905 


Mann 

v. 

Crittenden, 


E.B.B. 

f 1267.  Rule  1136  (1)  is  hereby  repealed  and  the  following  substituted 
therefor  : 

1136  (1).  The  costs  of  every  interlocutory  viva  voce  examination  and 
cross-examination  shall  be  borne  by  the  party  who  examines,  unless,  as  to  the 
whole  or  part  thereof,  it  be  otherwise  directed,  in  actions  in  the  High  Court  by 
the  senior  taxing  officer  on  his  appointment  served.  . . . 

t 774.  In  cases  to  which  Rule  773  does  not  apply,  a party  dissatisfied 
with  the  certificate  of  a taxing  officer  may  apply  to  a Judge  in  Chambers  to 
review  the  taxation  as  to  any  item  or  part  of  an  item,  which  has  been  ob- 
jected to  as  provided  by  Rules  1182  and  1183  ; but  the  certificate  of  a taxing 
officer  shall  be  final  and  conclusive  as  to  all  matters  which  have  not  been  ob- 
jected to  in  manner  aforesaid. 

775.  No  appeal  under  Rule  774  shall  lie  unless  a notice  thereof  is  given 
within  4 days  from  the  day  of  the  date  of  the  certificate,  and  the  appeal 
brought  on  for  argument  within  10  days  from  the  said  day. 

§ 767  (1)  A person  affected  by  a judgment,  order  or  decision  of  the 
Master  in  Ordinary  made  or  given  under  his  jurisdiction  in  Chambers,  or  of 
the  Master  in  Chambers,  a Local  Judge  or  a Local  Master,  or  other  officer  in 
Chambers,  may  appeal  therefrom  to  a Judge  of  the  High  Court  in 
Chambers.  . . . 

(3)  The  appeal  shall  be  by  motion,  on  notice  served  within  four  days 
and  returnable  within  ten  days  after  the  decision  complained,  of.  or  within 
such  further  time  as  may  be  allowed  by  a Judge  of  the  High  Court  or  by  the 
officer  whose  decision  is  complained  of. 
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[ANGLIN,  J.] 

Barrie  v.  Toronto  and  Niagara  Power  Co. 


Practice — Judgment  on  admissions — Payment  into  Court  of  part  “in  full  satis- 
faction” — Payment  out — Rules  ^ 19 , 616. 

In  an  action  for  a balance  alleged  to  be  due  in  respect  of  a contract,  the 
defendants  paid  money  into  Court  with  their  statement  of  defence  under 
Con.  Rule  419,  alleging  it  in  their  pleading  to  be  “ balance  due  in  respect 
of  all  the  said  matters,”  and  that  they  brought  it  “ into  Court  in  full  satis- 
faction of  the  plaintiffs’  claim  herein  ” : — 

Held,  that  the  plaintiffs  were  not  entitled  on  motion  under  Con.  Rule  616,  to 
judgment  with  leave  to  proceed  for  the  balance  of  their  claim,  and  for  pay- 
ment out  of  the  money  paid  in,  for  by  so  moving  they  accepted  the  state- 
ment of  defence,  and  were  not  entitled  to  the  benefit  of  it  severed  from  the 
accompanying  statement  that  the  account  admitted  was  the  entire  sum  due. 
Held , further,  that  whatever  discretion  the  Court  may  have  under  the  words 
“subject  to  further  order”  in  Con.  Rule  419  it  should  not  be  exercised  to 
enable  the  plaintiffs  to  take  as  payment  on  account  moneys  which  the  de- 
fendants had  offered  only  “ in  full  satisfaction.” 

This  was  an  appeal  by  the  plaintiffs  from  the 
judgment  of  the  Master  in  Chambers,  reported  6 O.W.R.  741, 
whereby  he  dismissed  their  application  under  Con.  Rule  616* 
for  judgment  upon  alleged  admissions  in  the  pleadings  with 
leave  to  proceed  for  the  balance  of  their  claim  not  admitted, 
and  for  payment  out  of  court  of  a sum  of  $18,870.69  paid  in 
by  the  defendants  with  their  statement  of  defence  under  Con. 
Rule  419. 

The  appeal  was  argued  on  December  13th,  1905,  before 
Anglin,  J.,  in  Weekly  Court. 

W.  E.  Middleton  for  the  plaintiffs,  referred  to  Con.  Rules 
419,  425,  616  ; Kane  v.  Mitchell  (1889),  13  P.R.  118  ; Denison 
v.  Woods  (1897),  17  RR.  549. 

*Con.  Rule  616  : (1)  A party  may,  at  any  stage  of  an  action,  apply  to  the 
Court  or  a Judge  for  such  order  as  he  may,  upon  any  admissions  of  fact  in 
the  pleadings,  or  in  the  examination  of  any  other  party,  be  entitled  to  ; and 
it  shall  not  be  necessary  to  wait  for  the  determination  of  any  other  question 
between  the  parties  ; or  he  may  so  apply  where  the  only  evidence  consists  of 
documents  . . . 

(2)  The  foregoing  Rules  shall  not  apply  to  such  applications  ; any  such 
application  may  be  made  by  motion  as  soon  as  the  right  of  the  party  applying 
to  the  relief  claimed  has  appeared  from  the  pleadings. 

(3)  The  Court  or  a Judge  may,  on  any  such  application,  give  such  relief, 
subject  to  such  terms,  if  any,  as  such  Court  or  Judge  may  think  fit. 
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/.  H.  Moss  and  H.  H.  Macrae  for  the  defendants,  referred 
to  Andrews  v.  The  Patriotic  Ass.  Co.  of  Ireland  (1886),  18 
L.R.  Ir.  115  ; Veale  v.  Reid  (1904),  117  L.T.  Jl.  292  ; Gray  v. 
Bartholomew,  [1895]  1 Q.B.  209  ; Demorest  v.  Midland  R.W.  Co. 
(1885),  10  P.R.  640  ; Holmested  and  Langton’s  O.J.A.,  3rd  ed., 

p.  118. 

Middleton  in  reply  referred  to  In  re  Ford,  Ex  parte  The 
Trustee,  [1900]  2 Q.B.  211. 


1905 

Barrie 

v. 

Toronto 

and 

Niagara 

Power 

Co. 


December  15.  Anglin,  J.: — The  plaintiffs  appeal  from 
an  order  of  the  Master  in  Chambers  dismissing  their  applica- 
tion under  Rule  616  for  judgment  upon  alleged  admissions  in 
the  pleadings  with  leave  to  proceed  for  the  balance  of  their 
claim  not  admitted,  and  for  payment  out  of  Court  of  a sum  of 
$18,870.69  paid  in  by  the  defendants  with  their  statement  of 
defence  under  Rule  419. 

The  first  question  for  consideration  is  the  plaintiffs’  alleged 
right  to  judgment  under  Rule  616.  This,  I think,  should  be 
considered  apart  entirely  from  the  effect  of  the  payment  into 
Court,  which  is  not  to  be  deemed  in  itself  an  admission  of  the 
cause  or  causes  of  action:  Rule  420. 

The  plaintiffs  sue  for  $87,831.26  and  interest,  an  alleged 
balance  due  them  for  work  done  pursuant  to  a contract  and 
monies  deposited  with  the  defendants  as  security  for  the  due 
performance  of  such  contract. 

The  defendants  in  terms  admit  owing  a balance  of  $705.51 
in  respect  of  work  done  by  the  plaintiffs,  after  deducting  sums 
fixed  by  themselves  as  credits  to  which  they  are  entitled  in 
respect  of  defective  work  and  work  called  for  by  their  contract 
which  they  allege  the  plaintiffs  have  failed  to  perform.  They 
also  in  terms  admit  liability  for  the  deposit  of  $25,000  and 
interest,  amounting  together  to  $28,470.69  less  a credit  to 
which  they  allege  they  are  entitled  in  respect  of  penalties  for 
delay  amounting  to  $9,600. 

By  an  accountable  mistake  they  state  the  entire  sum  due 
the  plaintiffs  to  be  $18,870.69  instead  of  $19,576.20,  which, 
upon  the  above  admissions,  is  ■ the  correct  amount.  This  sum 
of  $18,870.69  they  allege  to  be  the  “ balance  due  in  respect  of 
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all  the  said  matters  ” and  they  bring  it  “ into  Court  in  full 
satisfaction  of  the  plaintiffs’  claim  herein.” 

I am  unable,  upon  any  ground  satisfactory  to  myself  to 
distinguish  this  case  in  principle  from  Andrews  v.  Patriotic 
Assurance  Company,  18  L.R.  Ir.  115  ; and  United  Telephone 
Company  v.  Donohoe  (1886),  31  Ch.  D.  399. 

In  the  former  case  to  a claim  for  £1,000  upon  a policy  of 
insurance,  the  defendants  pleaded  that  because  of  a condition 
of  the  policy  entitling  them  to  an  apportionment  of  the  loss 
with  other  insurers,  only  the  sum  of  £62  was  due  the  plaintiffs. 
A motion  for  judgment  for  this  amount  with  leave  to  proceed 
for  more  was  refused.  The  plaintiffs,  seeking  advantage  of 
the  admission,  were  held  not  to  be  entitled  to  the  benefit  of 
it  severed  from  the  accompanying  statement  that  the  amount 
admitted  was  the  entire  sum  due. 

In  the  latter  case,  the  plaintiffs  sued  for  infringement  of 
patents  ; the  defence  admitted  the  validity  of  the  patents  and 
ten  sales  infringing  upon  them  and  denied  other  infringements. 
The  plaintiff  moved  for  judgment  upon  these  admissions. 
Bacon,  V-C.,  granted  an  injunction  but  refused  an  inquiry  as 
to  damages.  Upon  the  plaintiffs’  appeal  for  a variation  of  this 
judgment,  the  Court  of  Appeal  (Lord  Esher,  M.R.,  Lindley  and 
Lopes,  L.  J.J.)  granted  an  enquiry  as  to  damages  in  respect  of 
the  admitted  instances  of  infringement  but  refused  to  direct  a 
general  inquiry  as  to  damages  for  other  infringements  alleged 
by  the  plaintiffs.  Lord  Esher  said,  at  p.  401  : “ In  this  case 
the  plaintiffs  have  moved  for  judgment  upon  the  pleadings 
instead  of  joining  issue  and  setting  down  the  action  for  trial ; 
they  have  therefore,  accepted  the  statement  of  defence,  and 
must  take  the  negative  as  well  as  the  affirmative  allegations 
therein  contained.” 

A careful  comparison  has  satisfied  me  that  there  is  no 
material  difference  between  our  Rule  616  and  those  under 
which  these  cases  were  decided  by  the  Irish  and  the  English 
Courts. 

Upon  these  authorities  I must  therefore  hold  that  the 
plaintiffs  are  not  entitled  to  judgment  upon  this  motion  with 
leave  to  proceed  for  the  balance  of  their  claim  against  the 
defendants. 
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It  follows  that  they  are  not  entitled  to  have  the  money  in 
Court  paid  out  to  them  in  execution.  'Neither  do  I think  it 
should  be  paid  out  to  them  under  Rule  419,  which  provides 
that  “ money  when  so  paid  in  shall  remain  in  Court  subject  to 
further  order,  unless  the  plaintiff  elects  to  take  it  out  as  pro- 
vided in  Rule  423,”  that  is  “ in  satisfaction  of  the  very  cause 
of  action  or  part  thereof  in  respect  of  which  it  was  paid  in.” 
The  defendants  have  paid  their  money  in  “ in  full  satisfaction 
of  the  plaintiffs’  claim.”  Whatever  discretion  the  Court  may 
have  by  virtue  of  the  words  “ subject  to  further  order  ” in 
Rule  419,  should  not  in  my  opinion,  be  exercised  to  enable  the 
plaintiffs  to  take  as  a payment  on  account,  monies  which  the 
defendant  has  offered  only  “ in  full  satisfaction.” 

The  appeal  must  therefore  be  dismissed.  The  costs  will  be 
to  the  defendants  in  any  event  of  this  action. 


Anglin,  J. 

1905 

Barrie 

v. 

Toronto- 

and 

Niagara 

Power 

Co. 


A.H.F.L. 
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[DIVISIONAL  COURT.] 

Plouffe  v.  Canada  Iron  Furnace  Co. 

Oct.  19. 

Negligence — Hole  in  Ice  over  Harbour — Accident — Cause — Findings  of  Jury 
— Contributory  Negligence. 

The  dead  body  of  the  plaintiff’s  husband  was  found  lying  on  ice  formed  over  a 
harbour,  the  head  being  in  open  water  where  the  defendants  had  made  a hole. 
At  the  trial  of  an  action  to  recover  damages  for  his  death,  questions  were 
submitted  to  the  jury,  and  answered  in  favour  of  the  plaintiff,  except  the 
following  : ‘ ‘ Could  the  deceased  by  the  exercise  of  ordinary  and  reasonable 
care  have  avoided  the  accident  which  occasioned  his  death  ; and,  if  so,  in 
what  respect  or  how  could  the  deceased  have  avoided  the  accident?”  To 
this  the  jury  answered  : “ Yes,  he  might  have  taken  another  road,  or  if  sober, 
on  a bright  night,  he  might  have  avoided  the  hole  : ” — 

Held , that  this  was  a finding  of  contributory  negligence,  and  the  action  was 
properly  dismissed,  though  the  trial  Judge  (10  O.L.  R.  37)  dismissed  it  on 
another  ground. 

Appeal  by  the  plaintiff  from  the  judgment  of  Britton,  J., 
10  O.L.R.  37,  dismissing  the  action,  which  was  brought  by  the 
widow  of  one  Urgel  Plouffe,  on  her  own  behalf  and  on  behalf  of 
her  children,  to  recover  damages  for  his  death  through  the 
alleged  negligence  of  the  defendants  in  leaving  a hole  in  the  ice 
in  Midland  harbour  into  which  the  deceased  fell. 

The  trial  Judge  reserved  his  decision  upon  a motion  for  a 
nonsuit,  and  submitted  questions  to  the  jury,  which  they 
answered  in  favour  of  the  plaintiff,  with  the  exception  of  the 
5th,  which  was : “ Could  the  deceased  by  the  exercise  of 
ordinary  and  reasonable  care  have  avoided  the  accident  which 
occasioned  his  death  ; and,  if  so,  in  what  respect  or  how  could 
the  deceased  have  avoided  the  accident  ?”  To  this  the  jury 
answered  : “ Yes,  he  might  have  taken  another  road,  or  if  sober, 
on  a bright  night,  he  might  have  avoided  the  hole.” 

The  trial  Judge  held  that  this  answer  was  not  a finding  of 
contributory  negligence,  but  he  granted  the  defendants’  motion 
for  a nonsuit,  upon  the  ground  that  there  was  no  evidence  of 
negligence  that  should  have  been  submitted  to  the  jury. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Meredith,  C.J.C.P.,  Anglin  and  Clute,  JJ.,  on  the  19th  October, 
1905. 
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A.  E.  H.  Creswicke,  for  the  plaintiff',  contended  that  there 
was  evidence  of  negligence  to  go  to  the  jury,  and  that  the  find- 
ings of  the  jury  warranted  a judgment  for  the  plaintiff. 

E.  E.  A.  DaVernet,  for  the  defendants,  contra. 

The  following  cases  were  cited  : McDonald  v.  Lake  Simcoe 
Ice  Co.  (1898),  29  O.R.  247  ; S.  C.  in  appeal  (1899),  26  A.R.  411, 
417  ; Cullerton  v.  Miller  (1894),  26  O.R.  36,  40  ; Trew  v.  Railway 
Passenger  Assce.  Co.  (1861),  6 H.  & N.  839;  Wright  v.  San 
Mutual  Life  Ins.  Co.  (1878),  29  C.P.  221,  234,  235  ; Fowlie  v. 
Ocean  Accident  and  Guarantee  Corporation  (1902),  4 O.L.R. 
146,  153;  Fahey  v.  Jephcott  (1901),  2 O.L.R.  449;  Griffiths  v. 
Hamilton  Light  and  Power  Co.  (1903),  6 O.L.R.  296,  299,300 ; 
Gordon  v.  City  of  Belleville  (1887),  15  O.R.  26;  Sault  Ste. 
Marie  Pulp  and  Paper  Co.  v.  Myers  (1902),  33  S.C.R.  23; 
Commonwealth  v.  Temple  (1859),  14  Gray  (Mass.)  69,  75; 
French  v.  Camp  (1841),  18  Me.  433,  435  ; Sickles  v.  New  Jersey 
Ice  Co.  (1894),  80  Hun  (N.Y.)  213;  Sowlesv.  Moore  (1893),  65 
Yt.  322  ; Moore  v.  Grand  Trunk  R.W.  Co.  (1905),  5 O.W.R.  211  ; 
Rowan  v.  Toronto  R.W.  Co.  (1899),  29  S.C.R.  717  ; Lawson  v. 
Alliston  (1890),  19  O.R.  655,  663  ; London  Street  R.W.  Co.  v. 
Brown  (1901),  31  S.C.R.  642;  Weir  v.  Canadian  Pacific  R.W. 
Co.  (1888),  16  A.R.  100;  St.  Denis  v.  Baxter  \ 1887),  13  O.R. 
41  ; S.C.  in  appeal  (1888),  15  A.R.  387. 
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October  19.  Meredith,  C.J.: — This  case  has  been  very  fully 
and  ably  argued,  and  we  think  we  are  in  a position  to  dispose 
of  it  now  without  further  consideration,  upon  the  one  ground 
upon  which,  apart  from  all  other  questions,  it  seems  to  us  the 
case  must  be  disposed  of  adversely  to  the  appellant. 

The  learned  Judge  proposed  to  put  the  question  of  contribu- 
tory negligence  to  the  jury  in  this  form  : “ Could  the  deceased, 
Urgel  Plouffe,  by  the  exercise  of  ordinary  and  reasonable  care 
have  avoided  the  accident  which  occasioned  his  death  ?”  It 
was  not  accompanied  by  the  words  which  I shall  now  read, 
which  were  added  at  the  suggestion  of  the  learned  counsel  for 
the  plaintiff : “ And  if  so,  in  what  respect  or  how  could  the 
deceased  have  avoided  the  accident  ?”  The  first  part  of  that 
question  was  answered  “ Yes.”  In  other  words,  that  the  deceased 
could,  by  the  exercise  of  ordinary  and  reasonable  care  have 
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avoided  the  accident  which  occasioned  his  death.  Then  the 
jury  specify  in  the  subsequent  part  of  the  answer  in  what 
respect  or  how  the  deceased  could  have  avoided  the  accident, 
saying,  “ He  might  have  taken  another  road,  or  if  sober,  on  a 
bright  night,  he  might  have  avoided  the  hole.” 

The  first  alternative  of  that  answer  would,  no  doubt,  taken 
literally,  be  no  justification  for  a finding  of  contributory  negli- 
gence, but  the  jury  have  put  their  answer  in  the  alternative, 
viz.,  that  “ he  might  have  taken  another  road,  or  ” (not  “ and  ”) 
“ if  sober  on  a bright  night  he  might  have  avoided  the  hole.” 

The  contention  of  the  learned  counsel  for  the  appellant  is 
that  the  deceased  was  sober,  and  there  is  no  dispute  upon  the 
evidence  as  to  the  night  having  been  a bright  one. 

Is  not  the  fair  meaning  of  that  answer  that  the  deceased 
being  sober,  as  was  contended  on  the  plaintiffs  behalf,  and  the 
night  being  bright,  he  might  and  ought  to  have  avoided  the 
accident  ?•  Taken  in  connection  with  the  answer  “ Yes,”  it 
appears  to  me  that  this  answer  is  not  open  to  the  criticism  to 
which  it  has  been  subjected  by  the  learned  counsel  for  the 
appellant. 

The  case  of  Rowan  v.  Toronto  R.W.  Co .,  29  S.C.R.  717,  is 
entirely  different.  There  the  jury  had  found  negligence  on  the 
part  of  the  defendants.  They  had  found  that  that  negligence 
was  the  cause  of  the  accident.  The  question  was  put  to  them 
as  to  whether  the  plaintiff  Rowan  by  the  exercise  of  reasonable 
care  and  diligence  could  have  avoided  the  accident.  The  jury 
did  not  answer  that  in  the  affirmative,  as  they  have  answered  in 
this  case,  but  they  gave  an  answer  which  amounted,  in  the  view 
of  the  Supreme  Court,  to  no  more  than  this,  that  perhaps  the 
plaintiff  might  have  avoided  the  accident  if  he  had  taken  more 
care.  That  is  a very  different  answer  from  the  one  we  are 
dealing  with,  and  I think  there  is  no  escape  from  the  conclusion 
that  the  finding  in  this  case  is  one  of  contributory  negligence, 
and  the  words  of  the  answer  following  the  word  “ Yes  ” shew 
in  what  the  negligence  found  consisted. 

It  is  not  necessary  to  consider  any  of  the  further  grounds 
taken.  Upon  that  short  ground,  I think  the  appeal  should  be 
dismissed. 
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Clute,  J.: — I wish  to  avoid  seeming  to  concur  in  that  part 
of  the  judgment  of  the  learned  trial  Judge  in  which  he  states 
that  “ upon  all  the  facts  and  circumstances  of  this  case,  which 
are  undisputed,  I am  of  opinion  that  there  was  not  evidence  of 
negligence  which  should  have  been  submitted  to  the  jury.” 

I think  there  was  evidence  of  negligence  to  be  submitted  to 
the  jury,  but  upon  the  answer  to  the  last  question  it  seems  to 
me  impossible  to  say  that  the  jury  did  not  intend  to  find  con- 
tributory negligence.  I therefore  agree  in  the  judgment  of  the 
learned  Chief  Justice. 
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Anglin,  J.: — I concur  in  the  ground  upon  which  the  judg- 
ment has  been  put  by  the  learned  Chief  Justice,  and  wish  to  add 
nothing  to  what  has  been  said. 

Meredith,  C.J.: — The  dismissal  of  the  appeal  will  be  with- 
out costs,  the  respondents  not  asking  for  costs. 


T.  T.  R. 
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Negligence — Street  Railway — Accident — Piling  Snow  at  Side  oj  Track — Contri- 
butory Negligence — Plaintiff  Putting  Himself  in  Peril — New  Trial. 

The  plaintiff,  a telegraph  messenger,  was  riding  a bicycle  in  a southerly  direc  - 
tion  behind  a street  car  of  the  defendants  on  the  west  track,  and  the  car 
stopping,  in  order  to  avoid  running  into  it,  and  because  he  found  snow  was 
piled  up  on  the  road  on  the  right  side  he  turned  to  the  left  side,  and  was 
struck  by  a car  coming  north  on  the  east  track,  and  injured.  It  did  not 
appear  that  the  latter  car  had  sounded  the  gong  or  given  any  other  warning. 
The  plaintiff  however  was  nonsuited  at  the  trial  : — 

Held,  that  the  defendants  were  bound  to  adopt  reasonable  precautions  to 
prevent  accidents  by  sounding  a gong  or  otherwise,  although  there  was  no 
statutory  obligation  ; and  although  the  plaintiff  may  have  put  himself  in  a 
position  of  peril,  this  was  not  per  se  an  act  of  negligence ; and  there  being 
evidence  which  might  have  satisfied  the  jury  that  the  accident  was  caused  by 
omission  on  the  defendant’s  part  to  ring  the  gong,  and  also  evidence  from 
wThich  they  might  have  found  that  it  was  attributable  to  the  plaintiff’s  own 
negligence,  the  case  should  not  have  been  withdrawn  from  them. 

Dublin,  Wicklow  Wexford  R.W . Co.  v . Slattery  (1878),  3 App.  Cas.  1155, 
specially  referred  to. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  of 
Boyd,  C.,  at  the  trial,  dismissing  this  action  with  costs,  under 
the  circumstances  set  out  in  the  judgment  of  this  Court.  The 
appeal  was  argued  on  November  14th  and  15th,  1905,  before 
Mulock,  C.J.Ex.D.,  and  Anglin  and  Clute,  JJ. 

Shirley  Denison,  for  the  plaintiff,  contended  that  it  was 
negligence  in  the  defendants  to  allow  the  snow  to  be  piled  up 
alongside  their  track,  and  also  to  sound  no  warning  as  the  one 
car  was  passing  the  other : Ford  v.  Metropolitan  R.  W.  Co. 
(1902),  4 O.L.R.  29;  Lake  Erie  & Detroit  River  R.W.  Co.  v. 
Barclay  (1900),  30  S.C.R.  360;  Daldry  v.  Toronto  R.W. 
Co.  (1905),  6 O.W.R.  62  ; Mitchell  v.  City  of  Hamilton  (1901), 
2 O.L.R.  58  ; Toronto  Railway  Company  v.  Corporation  of  the 
City  of  Toronto  (1895),  24  S.C.R.  589 ; Ricketts  v.  The  Sydney 
and  Glace  Bay  Ry.  Co.  (1905),  37  N.S.  270  ; that  even  though 
it  may  not  be  a duty  of  the  defendants  to  remove  snow,  yet  if 
they  undertook  to  do  so  and  then  piled  it  up  as  they  did,  this 
was  negligence  : Champaigne  v.  Grand  Trunk  R.W.  Co.  (1905), 
9 O.L.R.  589  ; Smith  v.  Niagara  & St.  Catharines  Railway  Co. 
(1904),  9 O.L.R.  158  ; Vallee  v.  Grand  Trunk  R.W.  Co.  (1901),. 
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1 O.L.R.  224;  Holden  v.  Grand  Trunk  R.W.  Co.  (1901),  2 

O.L.R.  421. 

D.  L.  McCarthy , for  the  defendants,  contended  that  the  plain- 
tiff deliberately  left  a place  of  safety  for  a place  of  danger,  and 
was  guilty  of  contributory  negligence : Callender  v.  Carlton 
Iron  Co.,  Ltd.  (1893),  9 Times  L.R.  646,  10  Times  L.R.  366  ; 
that  the  plaintiff’s  deliberate  act  had  conduced  to  the  accident, 
and  therefore  it  was  the  duty  of  the  Judge  to  withdraw  the 
case  from  the  jury:  O' Hearn  v.  Town  of  Port  Arthur  (1902), 
4 O.L.R.  209  ; Scriver  v.  Lowe  (1900),  32  O.R.  290  ; Phillips  v. 
Grand  Trunk  Railway  of  Canada  (1900),  1 O.L.R,  28  ; Danger 
v.  London  Street  R.W.  Co.  (1899),  30  O.R.  493,  at  p.  496; 
Dominion  Iron  and  Steel  Co.  v.  Day  (1903),  34  S.C.R.  387  ; 
Dominion  Iron  and  Steel  Co.  v.  Oliver  (1905),  35  S.C.R.  517  ; 
Gallinger  v.  Toronto  Railway  (1904),  8 O.L.R.  698. 

Denison , in  reply,  referred  to  Tuff  v.  Warman  (1858),  5 
C.B.N.S.  573. 

November  28.  The  judgment  of  the  Court  was  delivered 
by  Mulock,  C.J. : — This  is  an  action  brought  by  Ernest  E. 
Preston  against  the  Toronto  Railway  Company  for  injury 
caused  to  him  by  one  of  the  defendant  company’s  cars  when 
running  on  Yonge  street  in  Toronto,  and  came  on  for  trial  with 
a jury  at  the  Toronto  sittings  on  October  9th  last. 

The  facts  as  they  appeared  at  the  trial  are  as  follows : — 

The  plaintiff  was  a young  man  in  the  employment,  as 
messenger,  of  the  Canadian  Pacific  Telegraph  Company,  his 
duty  being  to  deliver  and  receive  messages,  the  number 
delivered  averaging  about  fifty  a day.  His  headquarters  were 
at  the  C.P.R.  offices  at  the  corner  of  Front  and  Yonge  streets. 
On  the  morning  of  February  6th,  1905,  he  was  proceeding  on  a 
bicycle  from  King  street  southerly  along  the  west  track  on 
Yonge  street  with  the  intention  of  going  to  his  headquarters, 
situate  south  of  Wellington  street,  and  followed,  keeping  at  the 
distance  of  fifteen  or  twenty  feet,  a south  bound  car. 

This  car  stopped  on  the  north  side  of  Wellington  street, 
whereupon  the  plaintiff  looked  to  the  right  of  the  car  track 
with  a view  of  passing  the  car  on  the  right,  but  decided  that 
this  was  not  possible  because  of  there  being  on  the  street  at  the 
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side  of  the  track  an  accumulation  of  snow,  which  had  been 
thrown  up  in  such  a way  as  to  prevent  the  bicycle  mounting  it. 
His  progress  on  the  right  being  thus,  in  his  opinion,  blocked, 
and  being  anxious  to  avoid  running  into  the  car  in  front  of 
him,  he  looked  to  the  left  to  discover  whether  he  could  safely 
pass  the  standing  car  on  the  left,  and  thus  escape  from  the 
position  in  which  he  found  himself.  By  this  time  he  was 
within  four  or  five  feet  of  the  car  and  in  the  centre  of  the 
track.  From  his  position  on  his  wheel  he  could  see  down  the 
easterly  track  for  a distance  somewhat  less  than  the  car’s 
length,  and  no  up-bound  car  was  in  sight.  He  heard  no  ring- 
ing of  a gong  to  give  warning  of  an  approaching  car,  and  thus 
not  seeing  a car  approaching  and  not  hearing  any  gong  signal, 
he  concluded  that  no  car  was  approaching,  and  turned  his 
bicycle  on  the  devil  strip  with  the  intention  of  passing  the 
standing  car  on  its  east  side,  but  when  crossing  the  devil  strip 
he  observed  an  up-bound  car  within  about  one-half  a car’s 
length  of  him,  and  approaching  at  a rapid  rate.  He  then 
sought  to  escape  by  making  straight  across  the  track,  but  there 
was  a similar  bank  of  snow  on  the  east  side  of  the  street  likely 
to  block  the  bicycle’s  progress  in  that  direction,  and  on  reaching 
it  he  threw  himself  from  his  machine  on  the  snow.  At  this 
moment  the  up-bound  car  struck  him,  breaking  his  leg,  and 
this  action  is  for  damages  in  consequence  of  the  injury  thus 
sustained  by  the  plaintiff. 

At  the  conclusion  of  the  plaintiff’s  case,  counsel  for  the 
defendants  moved  for  a nonsuit  on  the  grounds  that  there  was 
no  evidence  of  negligence  on  the  part  of  the  defendants,  and 
that  the  plaintiff  had  been  guilty  of  such  contributory 
negligence  as  disentitled  him  to  succeed. 

The  learned  trial  Judge,  whilst  concurring  in  that  view, 
was  unwilling  to  withdraw  the  case  from  the  jury,  but  the 
defendants’  counsel  insisted  upon  a ruling.  The  learned  Judge 
then  inquired  whether  in  the  event  of  it  being  held  that  the 
plaintiff  was  entitled  to  succeed,  the  parties  could  agree  on  the 
amount  of  damages,  and  they  then  agreed  upon  $1,000. 
Thereupon  the  action  of  the  plaintiff  was  dismissed,  and  against 
this  judgment  he  now  appeals. 
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As  regards  the  question  of  the  defendants’  negligence,  the 
learned  Judge  appeared  to  take  the  view  that  because  the 
defendants  were  under  no  statutory  obligation  to  ring  the  gong 
when  one  car  was  passing  another,  their  omission  to  do  so  could 
not  amount  to  negligence  on  their  part. 

It  seems  to  me,  however,  that  the  absence  of  any  such 
statutory  obligation  does  not  relieve  the  company  of  the 'duty 
of  adopting  reasonable  precautions  in  order  to  prevent  accidents 
being  caused  by  its  cars,  when  running  on  the  streets,  to 
persons  lawfully  using  the  streets. 

Though  having  the  right  to  operate  its  cars  on  the  streets, 
the  company  has  not  the  exclusive  right  to  their  use ; the 
public  also  has  a right  to  their  use,  and  it  is,  I think,  the  duty 
of  the  company  in  the  exercise  of  its  rights  to  adopt  reasonable 
precautions  for  the  safety  of  the  public  in  the  exercise  of  its 
right ; and  I am  unable  to  see  why,  in  such  a case,  the  maxim 
sic  utere  tuo  ut  alienum  non  Icedas  should  not  apply  as  well 
to  the  company  as  to  an  individual,  otherwise  the  company 
could  so  exercise  its  right  as  practically  to  deprive  the  public  of 
the  benefit  of  its  right. 

In  the  present  case  the  defendants,  with  a practical  know- 
ledge of  the  dangers  arising  from  the  running  of  their  cars, 
adopted  a rule  requiring  the  gong  to  be  rung  when  cars  were 
passing  each  other.  Its  adoption,  therefore,  must  be  regarded 
as  an  admission  by  them  that  such  ringing  is  a reasonable 
precaution,  and  warrants  the  conclusion  that  its  omission  would 
be  an  act  of  negligence : Dublin , Wicklow  and  Wexford  Rail- 
way Go.  v.  Slattery  (1878),  3 App.  Cas.  1155. 

The  plaintiff’  swears  that  he  did  not  hear  the  gong  rung, 
although  he  was  just  in  rear  of  the  standing  car,  in  the  very 
place  in  fact  where  to  be  of  any  benefit  such  a warning  signal 
should  have  been  audible. 

The  plaintiff’s  evidence  on  this  point  appears  on  pages  3,  8, 
and  16. 

On  page  3 : Q.  “I  looked  at  the  left  track  and  I could  not 
see  or  hear  anything  coming.” 

On  page  8 : Q.  “ Speaking  of  this  car  that  was  coming  up 
did  you  or  did  you  not  hear  any  signal  before  you  were  struck  ? 
A.  I did  not  hear  nor  see  anything.” 
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“ Q.  I think  you  did  tell  me  that  you  looked  out  before 
turning,  is  that  correct  ? A.  Yes.” 

On  page  16,  in  cross-examination  : “ Q.  All  you  can  say  ia 
you  did  not  hear  the  gong  ringing  ? A.  No,  I did  not.” 

“ Q.  It  might  have  been  ringing  and  you  might  not  have 
heard  it  ? A.  I am  pretty  sure  it  did  not  ring.” 

“ Q.  But  it  is  possible  it  rung  and  you  might  not  have  heard 
it  in  the  excitement  ? A.  I may  not  have.” 

This  amounts  to  evidence  upon  which  the  jury  might  have 
found  that  the  gong  was  not  rung ; but  whether  or  not  it  was 
rung  is  a question  of  fact  for  the  consideration  of  the  jury  and 
it  seems  to  me  that  they  might  properly  have  been  told  that  if 
they  found  that  on  the  occasion  in  question  the  defendant  com- 
pany had  failed  to  observe  this  precaution  they  might  consider 
such  failure  as  evidence  of  negligence  on  the  part  of  the  defen- 
dants : Dublin  & Wexford  Railway  Go.  v.  Slattery,  supra,  at 
p.  1164.  I therefore  think  the  question  of  the  defendants' 
negligence  was  one  for  the  jury. 

With  reference  to  the  question  of  contributory  negligence  on 
the  part  of  the  plaintiff,  the  learned  trial  Judge,  in  withdrawing 
the  case  from  the  jury,  appears  to  have  taken  the  view  that  all 
the  evidence  pointed  to  but  one  conclusion,  namely,  that  the 
plaintiff  was  guilty  of  a wholly  rash  and  unnecessary  act  in 
placing  himself  in  the  position  of  danger  in  which  he  sustained 
the  injury  in  question;  that  this  act  was  the  proximate  cause 
of  the  accident,  and  that  therefore  he  could  not  recover. 

It  is  true  that  the  plaintiff*  put  himself  in  a position  of 
danger,  but  to  put  one’s  self  in  a position  of  danger  is  not  per 
se,  an  act  of  negligence.  It  may  be  justified  by  circumstances. 

A person  may  be  in  a position  of  peril  and  in  his  endeavour 
to  escape  therefrom  may  fall  into  some  other  peril  and  in  conse- 
quence sustain  injury,  but  if  the  alternative  risk  which  he  has 
elected  to  take  was  such  as  a reasonable  man,  under  the  cir- 
cumstances, would  have  taken,  then  it  cannot  be  regarded  as  an 
act  of  negligence. 

In  Jones  v.  Boyce  (1816),  1 Stark  493,  the  plaintiff  was  a 
passenger  in  the  defendant’s  coach  when  the  horses  becoming 
unmanageable  he  jumped  off  the  coach  and  injured  himself, 
although  as  it  turned  out  he  would  not  have  been  injured  had 
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lie  remained  on  the  coach.  It  was  referred  to  the  jury  to  deter- 
mine whether  “ the  plaintiff’s  act  was  the  measure  of  an 
unreasonably  alarmed  mind  or  such  as  a prudent  person  would 
have  adopted.” 

By  parity  of  reason  if  one  is  in  an  inconvenient  position 
from  which  he  desires  to  extricate  himself  and  there  appears 
to  be  open  to  him  a way  out  of  it,  which,  under  the  circum- 
stances, an  ordinarily  careful  and  prudent  man  would  have  taken 
and  he  takes  it,  then  even  though  the  act  result  in  unexpected 
accident,  it  cannot  in  law  be  regarded  as  an  act  of  negligence. 
In  such  cases  the  test  appears  to  be  whether,  under  all  the  cir- 
cumstances, the  act  in  question  was  that  of  a reasonable  person. 

The  act  of  the  plaintiff  in  riding  upon  the  easterly  track 
immediately  in  front  of  an  approaching  car,  if  unexplained, 
would  undoubtedly  admit  of  but  one  view,  namely,  that  it  was  a 
negligent  act  on  his  part,  disentitling  him  to  recover,  and  there 
would  be  nothing  to  refer  to  the  jury ; but  the  explanation  of 
his  conduct,  as  shewn  by  the  evidence,  appears  to  me  to  put 
that  view  in  issue,  and  if  it  raises  such  a conflict  of  view,  it  then 
becomes  necessary  to  consider  all  the  facts  and  circumstances  in 
order  to  determine  which  is  the  proper  inference  to  be  drawn 
from  them. 

His  explanation  is  that  when  the  car  stopped  he  was  some 
15  or  20  feet  behind  it  on  his  bicycle ; that  he  looked  to  the 
right  with  the  intention  of  passing  the  car  on  that  side,  but  that 
he  then  realized  this  could  not  be  done  because  of  an  accumula- 
tion of  snow.  He  felt  it  necessary  at  once  to  decide  upon  some 
other  course  and  seems  to  have  been  apprehensive  of  running 
into  the  car.  It  may  have  occurred  to  him  that  it  would  be 
dangerous  to  remain  on  the  track  behind  the  car,  lest  it  should 
back  upon  him,  and  that  he  might  also  in  such  a position  be 
exposed  to  danger  from  any  traffic  that  might  be  following  him. 
In  this  dilemma  he  looked  as  far  ahead  on  the  east  track  as  his 
position  would  admit,  but  saw  no  car  approaching.  He  listened 
for  the  sound  of  the  gong,  which  it  is  the  practice  of  the  com- 
pany to  ring  to  give  warning  of  an  approaching  car,  but  heard 
no  such  signal.  Thereupon  he  concluded  that  no  up-bound  car 
was  near  and  that  he  might  with  safety  proceed  along  the  east 
track. 
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Accordingly  he  turned  upon  it,  the  accident  happened,  and 
the  question  arises  whether  it  was  occasioned  by  the  omission 
to  ring  the  gong  or  by  the  failure  of  the  plaintiff  to  exercise 
reasonable  care.  The  object  of  such  ringing  is  to  prevent  just 
such  accidents  as  the  one  in  question  Can  it  be  said  beyond  all 
reasonable  doubt  that  if  the  gong  had  been  sounded,  the  plaintiff 
would  have  ridden  in  front  of  the  approaching  car,  possibly  to 
his  death  ? Would  not  rather  the  fair  and  almost  irresistible 
inference  be  that  if  it  had  been  rung  he  would  have  avoided  a 
course  so  full  of  peril  to  himself  ? 

In  Bennett  v.  Grand  Trunk  Railway  Company  (1882), 
7 A.R.  470,  which  was  an  action  by  the  owner  of  an  omnibus 
against  the  company  for  injury  caused  to  the  omnibus  by  the 
defendants’  train  which  struck  the  omnibus  when  crossing  the 
railway  track,  the  Court,  in  the  absence  of  evidence,  assumed, 
as  some  explanation  of  the  conduct  of  the  omnibus  driver  in 
putting  himself  in  a position  where  he  might  lose  his  life,  that 
the  engine  driver  must  have  omitted  to  whistle  or  ring  the  bell. 
The  driver  of  the  omnibus,  which  was  standing  at  the  station, 
could  not  by  reason  of  intervening  houses  see  in  either  direction 
along  the  tracks,  and  without  walking  a few  feet  to  look  along 
the  track,  mounted  the  omnibus  and  drove  straight  on  the  track 
where  the  train  struck  the  omnibus.  The  plaintiff  was  non- 
suited, but  this  judgment  was  set  aside  in  appeal,  the  Court 
holding  that  the  case  should  not  have  been  withdrawn  from  the 
jury,  Osier,  J.A.,  observing,  at  p.  473  : “The  evidence  of  the 
plaintiff’s  contributory  negligence,  although  extremely  strong, 
is  not  of  so  conclusive  a character  as  to  warrant  a Judge  in 
holding  that  it  was,  to  use  the  language  of  Lord  Cairns  in 
Dublin , Wicklow  & Wexford  Railway  Co.  v.  Slattery,  3 App.Cas., 
at  p.  1166,  ‘the  mere  folly  and  recklessness  of  the  plaintiff,  and 
not  the  negligence  of  the  company,  which  caused  the  accident 
or  that  the  carelessness  in  not  whistling  could  not  be  connected 
with  the  accident  to  the  man  who  rushed  with  his  eyes  open  on 
his  own  destruction.’  ” It  ought,  I think,  to  be  assumed  that  a 
person  of  ordinary  prudence  would  have  acted  on  such  a warn- 
ing. Is  there  any  evidence  to  shew  that  the  plaintiff  is  so 
reckless  a person  that  he  could  have  ignored  it  and  rushed — 
and  did  in  fact  rush — into  certain  danger,  perhaps  death  ? If 
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there  is  evidence  in  support  of  such  an  inference,  there  is  also, 
in  my  judgment,  evidence  in  support  of  an  opposing  inference, 
and  the  case  being  thus  open  to  two  conflicting  views  (the 
determination  as  to  the  proper  inference  to  be  drawn  involving 
a consideration  of  all  the  facts  and  circumstances),  it  should, 
according  to  the  decision  in  Dublin , Wicklow  & Wexford  Rail- 
way Co.  v.  Slattery , have  gone  to  the  jury. 

The  facts  of  that  case,  so  far  as  they  appear  to  have  a bear- 
ing on  the  present  one,  are  as  follows  : — 

John  Slattery  accompanied  a relative  to  the  station  at  night 
to  see  him  off ; two  friends  were  with  them.  Slattery  crossed 
the  track  to  purchase  a ticket  for  his  relative,  leaving  the  rest 
of  the  party  on  the  opposite  side.  Whilst  purchasing  it,  the  train 
which  his  relative  was  to  take  arrived  and  drew  up  on  the  track 
at  the  side  where  Slattery  was  and  he  becoming  anxious  to  have 
his  cousin  come  across  in  time  to  catch  the  train  attempted  to 
cross  the  tracks  to  him.  He  passed  behind  the  end  of  the  stand- 
ing train  which  prevented  his  seeing  a train  approaching  on  the 
down  track,  and  went  on  the  down  track  where  he  was  killed 
by  a passing  train,  and  his  executrix  brought  action  against  the 
company  for  negligence  resulting  in  Slattery’s  death.  At  the 
close  of  the  plaintiff’s  case  the  defendants’  counsel  moved  for  a 
nonsuit  on  the  ground  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants.  The  nonsuit  was  refused  and 
the  defendants  in  the  course  of  their  defence  shewed  that  a 
rule  of  the  company  required  the  engine-driver  to  whistle  on 
approaching  a station  and  that  he  had  whistled  on  the 
occasion  in  question,  that  the  engine  was  furnished  with 
head-lights,  and  that  the  deceased  by  exercising  ordinary  care 
could  have  heard  the  whistle  and  seen  the  head-lights. 
There  was  a conflict  of  testimony  as  to  whether  or  not  the 
engine-driver  had  whistled.  At  the  close  of  the  defendants’ 
case  the  defendants’  counsel  renewed  his  motion  which  was 
refused,  and  in  his  charge  to  the  jury  the  learned  trial  Judge 
withdrew  from  the  jury  all  questions  of  negligence  on  the 
part  of  the  defendants  except  that  of  not  sounding  the  whistle, 
and  he  told  the  jury  that  if  the  engine-driver  had  whistled 
they  should  find  for  the  defendants,  but  if  they  held  he  had 
not,  they  should  consider  whether  the  omission  was  a want  of 
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due  care,  and  he  left  it  to  them  to  say  whether  there  had  been 
contributory  negligence  on  the  part  of  the  deceased.  The  jury 
found  for  the  plaintiff  and  the  defendants  moved  to  set  aside 
the  verdict  and  to  enter  a verdict  for  the  plaintiff  or  for  a new 
trial. 

The  Court  unanimously  refused  the  motion.  Morris,  J.,  who 
practically  delivered  the  judgment  of  the  Court,  in  the  course 
of  his  judgment  said,  Ir.  Rep.  8 C.  L.  531,  at  p.  537  : — 

“We  have  then  a non-observance  of  an  obvious  and 
admitted  precaution,  the  omission  of  which  could  be  considered 
by  the  jury  to  have  caused  the  death  of  the  deceased.  He 
could  not  see  the  arrival  of  the  express,  but  he  could  hear  the 
whistle  from  it ; and  I think  it  is  a fair  deduction  from  the 
facts  of  the  case,  that  if  he  had  heard  it,  he  would  not  have 
attempted  to  cross  . . . and  it  appears  to  me,  that  if  there 

was  no  whistle,  the  jury  were  quite  right  in  finding  in  favour 
of  the  plaintiff*  on  the  plea  of  negligence;”  and  referring  to  the 
question  of  contributory  negligence  on  the  part  of  the  plaintiff, 
he  says  : “ It  is  easy  to  conceive  many  cases  where,  although 
there  was  clear  negligence  on  the  part  of  the  defendant,  yet  the 
negligence  and  want  of  care  on  the  part  of  the  plaintiff  might 
be  so  glaring  as  to  be  manifestly  the  obvious,  substantial  cause 
of  the  accident.  In  such  cases,  where  no  reasonable  man  could 
come  to  any  other  conclusion  but  that  the  plaintiff  directly 
contributed  by  his  own  negligence  to  the  accident,  it  appears  to 
me  the  Judge  might  and  ought  to  withdraw  the  case  from  the 
jury.  Now,  applying  that  test  to  the  present  case,  what 
obvious  and  glaring  want  of  care  was  the  deceased  guilty  of  ? 
He  went,  at  the  rear  of  the  only  train  of  which  he  was  aware, 
namely,  the  train  then  standing  at  the  station,  to  beckon  and 
hurry  his  friends,  and  attempted  to  cross  at  the  usual  and 
well-known  crossing ; he  did  not  use  care  or  circumspection  in 
looking  up  the  line,  before  he  emerged  from  the  protection  of 
the  standing  train  in  upon  the  crossing ; if  he  had  he  would 
then  probably  have  seen  the  express.  Does  such  want  of 
circumspection  amount  to  such  glaring  neglect  as  to  repair  the 
neglect  of  the  defendants,  and  throw  the  liability  for  the 
accident  on  the  deceased  himself,  and  entitle  the  Judge  to  so 
direct  the  jury,  or  would  it  justify  the  Court  in  setting  aside 
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the  verdict  of  the  jury  ? At  most,  is  it  not  a want  of  circum- 
spection of  such  a character  that  a reasonable  man  could  decide 
it  either  way  ? ...  In  my  opinion  the  Judge  was  right 

in  submitting  the  question  of  contributory  negligence  to  the 
jury,  and  we  should  not  disturb  their  finding.” 

From  this  judgment  the  defendants  appealed,  but  their 
appeal  was  dismissed. 

The  Lord  Chancellor  (Lord  Cairns)  in  the  course  of  his 
judgment  says,  3 App.  Cas.  at  p.  1164,  with  reference  to  the 
necessity  for  whistling : “ It  may  be  taken  that  the  orders  given 
to  engine-drivers  shewed  that  the  appellants  considered  whistling 
under  the  circumstances  to  be  a reasonable  and  proper  precaution, 
and  it  might  have  been,  and  I think  it  was,  right  to  tell  the  jurors 
that  if  they  found  this  precaution  neglected  on  this  occasion 
they  might  consider  it  to  be  evidence  of  negligence  on  the  part 
of  the  appellants.”  Further  on,  at  p.  1166,  he  observes:  “As 
the  deceased  stood  on  the  platform  of  the  station  he  was 
behind  the  train  which  was  at  rest,  and  probably  would  not  see 
the  train  which  was  advancing.  When  he  reached  the  six-foot 
way  he  might,  no  doubt,  have  seen  the  advancing  train  had  he 
stopped  and  looked  to  his  left.  But  then  he  appears  to  have 
been  in  an  anxious  and  perhaps  flurried  state  of  mind,  desiring 
to  bring  his  friend  across  in  time  to  obtain  a ticket  for  the 
train  which  was  in  the  station,  and  was  about  to  leave.  He 
might  therefore  be  supposed,  when  he  got  to  the  six-foot  way, 
to  have  omitted,  in  his  haste,  the  precaution  of  stopping  and 
looking  up  the  line  to  his  left,  while  on  the  other  hand,  had  the 
advancing  train  whistled,  as  on  this  hypothesis  it  failed  to  do, 
his  attention  would  have  been  called  to  the  danger,  and  his 
movement  across  the  line  might  have  been  arrested.  Now  I 
cannot  say  that  t^hese  considerations  ought  to  have  been  with- 
drawn from  the  jury.  I think  they  should  have  been 
submitted  to  the  jury,  in  order  that  the  jury  might  say  whether 
the  absence  of  whistling  on  the  part  of  the  train,  or  the  want 
of  reasonable  care  on  the  part  of  the  deceased,  was  the  causa 
causans  of  the  accident.”  Further  on,  page  1167,  he  says: 
“ The  question  is  whether,  the  evidence  being  such  as  I have 
described  the  Judge  ought  to  have  taken  the  case  out  of  the 
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hands  of  the  jury  in  the  first  instance.  I am  not  aware  of  any 
authority  for  this  being  done.” 

And  in  the  same  case  Lord  Penzance,  at  p.  1174,  says : “ To 
whatever  degree  the  plaintiff’s  husband  may  have  been  to 
blame  in  the  course  which  he  took,  and  in  whatever  degree 
that  course  may  have  contributed  to  the  accident  which  befell 
him,  I think  it  is  clear  that  the  absence  of  that  whistling 
which  is  usual  in  all  railways  as  the  signal  of  an  approaching 
train,  may  reasonably  have  been  considered  by  the  jury  to 
have  influenced  the  course  taken  by  the  deceased  man,  and  thus 
caused  the  accident.  I think  it  is  impossible  to  deny  this ; it 
might  be  that  being  accustomed  to  the  station,  and  aware  of 
the  usual  time  at  which  the  train  from  Dublin  passed,  he 
expected  the  whistle  as  usual,  and  not  hearing  it,  did  not  think 
the  train  was  coming ; or  it  might  be  that  had  the  whistle 
sounded  it  would  have  awakened  him  to  his  danger  in  attempt- 
ing to  cross  the  line,  though  his  mind  was  so  occupied  with  the 
desire  of  getting  his  friends  across  to  where  he  stood  that  he 
failed  to  hear  the  sound  of  the  wheels,  and  did  not  look  up  the 
line,  as  he  ought  to  have  done,  to  see  if  a train  was  coming. 
In  these  two  ways  at  least,  and  perhaps  in  others,  the  accident 
might  in  the  opinion  of  the  jurymen,  who  are  the  lawful  judges 
upon  the  question,  have  been  attributed  to  the  absence  of 
whistling,  although  they  might  also  have  been  of  opinion  that 
had  the  deceased  man  used  anything-  like  ordinary  care  the 
danger  caused  by  the  want  of  whistling,  which  in  the  result 
proved  fatal,  might  have  been  avoided.  If  so,  it  was  proper  to 
take  the  opinion  of  the  jury  on  the  subject,  etc.” 

In  the  same  case  Lord  O’Hagan,  at  p.  1184,  speaking  of  the 
omission  to  whistle,  says : “ I have  no  doubt,  that,  on  the  first 
question  of  fact,  the  Judge  could  not  properly  have  given  a 
direction.  And  it  seems  to  me  as  clear  that  on  the  second — 
whether  there  was  contributory  negligence — he  had  no  power 
to  give  it.  The  circumstances  establishing  such  negligence,  and 
the  inferences  to  be  drawn  from  them,  were,  equally  and 
exclusively,  for  the  consideration  of  the  jury.  It  was  for  the 
jury  to  find  the  facts,  and  to  draw  the  inferences  of  fact,  and 
the  Judge  would  in  my  mind  have  transcended  his  jurisdiction 
in  finding  the  former  or  making  the  latter.” 
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In  this  same  case,  at  p,  1189,  Lord  Selborne  says:  “Upon 
the  supposition  (which  has  been  affirmed  by  the  verdict)  that 
there  was  no  whistling,  the  question  of  contributory  negligence 
appears  to  me  to  have  been  one  particularly  fit  to  be  submitted 
to  a jury.  I could  not  (on  that  supposition)  say  that  the  jury- 
men were  drawing  inferences  which  they  were  not  entitled  to 
draw  from  the  evidence,  if  they  thought  that  the  deceased 
might  have  been  put  off  his  guard  and  induced  to  cross  the  line 
at  the  time  and  in  the  manner  that  he  did,  by  the  practice  (on 
the  one  hand)  of  the  company  with  respect  to  the  use  of  this 
crossing  for  passengers  alighting  from,  or  going  (with  their 
friends)  to  meet  trains  stopping  at  the  station,  and  by  the 
omission  (on  the  other  hand)  to  give  the  usual  notice  by 
whistling,  of  the  approach  of  this  particular  express  train.” 

In  Morrow  v.  Canadian  Pacific  R.W.  Co.  (1894),  21  A.R. 
149,  p.  153,  Burton,  J.A.,  says:  “ Here  there  was  some  evidence 
of  negligence  on  the  part  of  the  defendants,  from  which  the 
jury  might  have  come  to  conclusion  that  it  caused  the  injury  to 
the  plaintiff ; but  it  is  equally  clear  that  there  was  evidence 
from  which  the  jury  might  have  come  to  the  conclusion  that 
the  plaintiff  was  the  author  of  his  own  wrong ; but  they  were 
solely  issues  for  the  jury,  and  not  for  the  Court.” 

In  Hamilton  Street  Railway  Co.  v.  Moran  (1895),  24  S.C.R. 
717,  the  plaintiff  was  nonsuited,  though  it  appeared  at  the  trial 
that  the  defendants  had  omitted  to  sound  the  gong  or  give 
other  warning.  The  Court  of  Appeal  having  come  to  the  con- 
clusion that  there  was  some  evidence  of  negligence  on  the  part 
of  the  defendants,  ordered  a new  trial,  and  this  decision  was 
affirmed  by  the  Supreme  Court ; and  in  Green  v.  The  Toronto 
Railway  Company  (1895),  26  O.R.  319,  where  the  jury  found 
that  the  plaintiff’s  injury  was  occasioned  not  by  reason  of  his 
negligence  but  because  of  the  omission  to  sound  the  gong  in 
accordance  with  the  usual  custom,  the  Court  refused  to  disturb 
the  verdict. 

There  being  evidence  which  might  have  satisfied  the  jury 
that  the  injury  to  the  plaintiff  was  caused  by  the  omission  on 
the  defendants’  part  to  ring  the  gong,  and  also  evidence  from 
which  they  might  have  found  that  it  was  attributable  directly 
to  his  own  negligence,  I think  the  case  should  not  have  been 
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withdrawn  from  the  jury.  The  appeal  therefore  should  be 
allowed,  and  a new  trial  ordered,  unless  the  defendants  consent 
to  a judgment  being  entered  for  the  plaintiff  for  $1,000  (the 
amount  of  damages  agreed  upon  at  the  trial)  and  costs. 

If  they  do  not  consent,  the  defendants  should  be  ordered  to 
pay  the  costs  of  the  trial  and  of  this  appeal. 

They  insisted  upon  a withdrawal  of  the  case  from  the  jury 
and  its  dismissal,  expressing  their  willingness  to  take  the 
chances  and  bear  the  brunt  of  it  should  the  nonsuit  be  set 
aside.  The  learned  trial  Judge  desired  to  obviate  the  necessity 
for  a new  trial  by  having  the  case  go  to  a jury  but  the  defen- 
dants successfully  resisted  this  course.  They  should  therefore 
pay  the  costs  of  this  appeal  and  of  the  trial  thus  rendered 
abortive. 


A.  H.  F.  L. 
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[MEREDITH,  J.] 

Cartwright  v.  The  Municipal  Corporation  of  the 
Town  of  Napanee. 


1905 
Nov.  27. 


Municipal  Corporations — By-law — Electrical  Works — Motion  to  Quash — Irregu- 
larity— Con.  Municipal  Act  1903,  sec.  399,  569  (5). 

Motion  to  quash  a municipal  by-law  for  the  construction  of  electric  light  works 
upon  the  ground  that  sec.  569  (5)  of  the  Municipal  Act  1903,  3 Edw.  7, 
c.  19  (O. ),  had  not  been  complied  with,  inasmuch  as  there  had  been  only 
publication  in  four  weekly  issues  of  a weekly  paper  instead  of  for  one 
month,  and  also  upon  the  ground  of  the  omission  to  appoint  and  give  notice 
of  the  appointment  of  a day  for  finally  considering  the  by-law  in  council  : — 
Held , that  under  the  circumstances  the  jurisdiction  to  quash  should  not  be 
exercised,  although  the  first  objection  was  a substantial  one,  inasmuch  as  the 
by-law  might  be  validated  by  registration  under  sec.  399  and  the  irregulari- 
ties had  not  affected  the  result. 

The  jurisdiction  to  quash  on  motion  conferred  by  sec.  378  of  Con.  Municipal 
Act  1903,  ought,  generally  speaking,  to  be  exercised  in  every  case  of  an 
illegal  by-law  which  cannot  be  validated  ; but  in  the  case  of  one  which  can 
be  validated,  it  should  be  exercised  only,  generally  speaking,  when  the 
irregularities  in  question  affected  or  might  have  affected  the  passing  of  it. 

This  was  an  application  to  quash  a by-law  of  the  town  of 
Napanee  for  constructing  and  operating  electric  light  and  power 
works  upon  the  grounds  and  under  the  circumstances  mentioned 
in  the  judgment.  The  motion  was  argued  on  October  30th,  1905, 
before  Meredith,  J.,  in  Weekly  Court. 


W.  E.  Middleton,  for  the  plaintiff,  referred  to  5 Edw.  VII. 
ch.  60  (O.),  empowering  the  defendants’  council  to  pass  the  by- 
law in  question,  and  contended  that  the  requirements  of  sec. 
569  (5)  of  the  Consolidated  Municipal  Act,  1903,  3 Edw.  VII. 
qh.  19,  as  to  notice  in  the  case  of  such  by-laws  had  not  been 
complied  with,  and  that  the  observance  of  them  was  essential 
to  the  jurisdiction  to  pass  such  a by-law  : In  re  Huson  and  the 
Township  of  South  Norwich  (1892),  19  A.R.  343,  at  p.  350; 
Re  Ostrom  and  Corporation  of  the  Township  of  Sidney  (1888), 
15  A.R.  372;  Re  Mace  and  Corporation  of  the  County  of 
Frontenac  (1877),  42  U.C.R.  70.  He  also  cited  Re  Village  of 
Markham  and  Town  of  Aurora  (1902),  3 O.L.R.  609,  at  p.  619. 

A.  Bruce,  K.C.,  and  W.  S.  Herrington,  K.C.,  for  the 
defendants,  contended  that  the  Court  in  its  discretion  should 
not  quash  the  by-law,  as  it  had  been  registered,  and  such 
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registration  would  within  less  than  a week  cure  the  alleged 
defect:  sec.  399  of  Consolidated  Municipal  Act,  1903;  and 
that  by-laws  relating  to  roads  were  in  a different  position, 
and  could  not  be  validated,  which  distinguished  cases  relating 
to  them  : per  Harrison,  C.J.,  Re  Mace  and  Corporation  of 
the  County  of  Frontenac,  supra,  at  p.  87  ; In  re  Revell  and 
the  Corporation  of  the  County  of  Oxford  (1877),  42  U.C.R. 
337,  at  p.  347  ; and  that  it  was  clear  that  if  this  by-law  were 
quashed,  another  similar  one  would  at  once  be  passed.  They  also 
referred  to  In  re  Lloyd  and  Corporation  of  the  Township  of 
Elderslie  (1879),  44  U.C.R.  235;  The  Corporation  of  the 
Village  of  Georgetown  and  Stimson  (1892),  23  O.R.  33  ; Bick- 
ford v.  Corporation  of  the  Town  of  Chatham  (1886),  14  A.R. 
32,  at  p.  36,  16  S.C.R.  235,  at  p.  5 ; Canada  Atlantic  R.W.  Co. 
v.  Corporation  of  the  City  of  Ottawa  (1885),  12  S.C.R.  234. 

November  27.  Meredith,  J. : — The  question  whether  the 
Court  is  or  is  not  bound  to  quash  an  illegal  by-law  does  not  at 
all  depend  upon  the  permissive  words  “ may  quash  ” used  in 
sec.  378  of  the  Consolidated  Municipal  Act,  1903,  3 Edw.  VII. 
ch.  19.  That  legislation  was  enacted  for  the  purpose  of  creating 
the  power  to  quash,  not  of  indicating  the  circumstances  under 
which  the  power  should  be  exercised,  nor  whether  the  power  is  or 
is  not  discretionary.  It  means  no  more  than  that  it  shall  be  lawful 
for  a Judge  of  the  High  Court  to  quash  on  summary  motion. 
To  have  used  imperative  instead  of  permissive  words — to  have 
said  “ shall  quash  ” instead  of  “ may  quash  ” — would  have  been 
obviously  absurd.  There  was  no  choice  between  such  words, 
and  so  there  is  no  indication  in  those  words  of  the  permissive  or 
imperative  character  of  the  jurisdiction  conferred.  Whether  an 
illegal  by-law  must,  or  need  not,  be  quashed  depends  upon 
entirely  different  considerations. 

The  purpose  of  the  legislation  is  very  plain — to  provide  a 
prompt,  simple  and  inexpensive  means  of  getting  rid  of  any 
invalid  by-law ; to  save  the  obvious  inconvenience,  and  some- 
times great  loss,  arising  from  want  of  such  means.  In  cases  in 
which  there  is  no  good  reason  why  the  validity  of  a by-law 
should  not  be  tested  before  it  is  acted  upon,  instead  of  waiting 
until,  it  may  be,  extensive  and  expensive  operations  have  been 
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carried  on  under  it,  the  legislation  creates  jurisdiction  of  a 
highly  convenient  and  remedial  character,  and  so  one  which 
ought  to  be  exercised  in  every  case  to  which  its  benefits  are 
applicable ; in  other  words,  the  jurisdiction  ought,  generally 
speaking,  to  be  exercised  in  every  case  of  an  illegal  by-law 
which  cannot  be  validated.  It  would  be  against  the  interests 
of  those  who  support  the  by-law,  as  well  as  of  all  others,  to 
permit  it  to  stand  if  incurably  bad. 

In  the  case  of  an  invalid  by-law  which  can  be  cured,  again 
generally  speaking,  the  jurisdiction  ought  to  be  exercised  when 
the  irregularities  which  render  it  invalid  affected,  or  might  have 
affected,  the  passing  of  it ; but  ought  not  to  be  exercised  when 
they  could  not.  For  why  should  not  irregularities  which  are 
innocuous  be  allowed  to  become  cured  by  lapse  of  time,  after 
notice,  under  the  provisions  of  an  Act  passed  for  the  purpose  of 
curing  them  ? I speak  of  course  of  by-laws  such  as  the  one  in 
question. 

The  provisions  of  sec.  204  of  the  Act,  made  generally 
applicable  to  voting  on  by-laws  by  sec.  351.  and  which  seem  to 
but  echo  the  common  law — see  Woodward  v.  Sarsons  (1875), 
L.R.  10  C.P.  733 — can  hardly  cover  a substantial  omission  of  a 
positive  requirement  of  sec.  569  (5).  The  publication  for  four 
times  only  in  circumstances  which  required  five  can,  again 
speaking  generally,  hardly  be  deemed  unsubstantial — one  of  the 
trifles  about  which  the  law  cares  not. 

So  the  by-law  in  question  comes  within  the  category  of  the 
invalid  ones  which  can  become  validated — see  Part  VI.,  Title 
II.,  Division  VII.  of  the  Act — and  the  question  is  whether  the 
facts  of  this  case  bring  it  within  the  class  which  ought  to  be 
allowed  to  take  the  curative  process,  that  is,  does  it  clearly 
appear  that  the  irregularities  did  not  affect  the  result. 

Some  of  the  material  facts  of  the  case  are : — That  the 
application  is  not  really  made  in  the  interests  of  the  ratepayers, 
nor  in  respect  of  the  applicant’s  rights  as  a ratepayer  merely, 
but  is  made  in  the  interests  of  a company,  the  business  of  which, 
if  continued,  must  be  carried  on  in  competition  with  the  business 
to  be  done  by  the  municipal  corporation  under  the  provisions  of 
the  by-law ; that  the  applicant  was  not,  nor  were  any  of  the 
voters,  in  any  manner  prejudiced  or  affected  by  any  irregularity 
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in  the  proceedings — (that  the  applicant  was  not,  is  made  very 
plain,  he  and  all  those  interested  in  the  company  were  well 
aware  of  the  day  of  voting,  and  took  all  such  steps  as  were 
deemed  advisable  to  oppose  the  by-law,  and  protect  their 
interests,  at  the  polls  ; instead  of  objecting  to  the  proceedings, 
they  communicated  with  the  council  of  the  municipal  corporation 
with  a view  to  an  arrangement  which  would  save  the  expense 
of  scrutineers  in  their  behalf);  that,  through  an  officer  of  the 
company,  another  motion  was  made  to  quash  the  by-law  on  the 
other  ground  upon  which  the  motion  is  based,  and  this  applica- 
tion was  not  launched  until  after  the  question  of  its  validity  had 
been  argued  upon  that  question,  and  months  after  the  passing 
of  the  by-law ; that  the  ratepayers  are,  almost  unanimously,  in 
favour  of  the  by-law,  which  undoubtedly  would  again  be  passed 
if  now  quashed,  practically  nothing  but  the  interests  of  the 
rival  company  opposing  it ; and  that  extensive  proceedings  and 
operations  had  been  taken  under  it,  so  that  much  loss  and  delay 
would  be  caused,  and  nothing  gained,  by  giving  effect  to  this 
motion,  for  the  little  delay  which  would  be  caused  by  going 
over  the  ground  again  in  order  to  make  the  proceedings  regular, 
and  the  by-law  unobjectionable  from  a legal  point  of  view,  can 
hardly  be  considered  real  gain  even  to  the  rival  company,  how- 
ever hard  it  may  be  hit  by  the  by-law. 

The  case,  therefore,  seems  to  me  to  be  one,  and  very  plainly 
one,  for  allowing  the  curative  provisions  of  the  Act  to  operate  ; 
for  declining  to  exercise  a jurisdiction  which  would  compel  the 
respondents  to  march  up  the  hill  merely  to  march  down  again 
at  their  will. 

The  other  irregularity  upon  which  this  motion  is  based  is 
the  omission  to  appoint,  and  give  notice  of  the  appointment  of,  a 
day  for  finally  considering  the  by-law  in  council,  as  required  by 
sec.  569,  sub-sec.  (5) ; but  that  which  has  been  said  respecting 
the  other  irregularity  applies  with  greater  force  to  this  one.  It 
is  hardly  conceivable  that  the  council,  if  they  had  the  power  to 
do  otherwise,  would  have  failed  or  delayed  to  give  effect  to  the 
vote,  the  whole  object  of  the  by-law,  and  of  the  special  legisla- 
tion obtained  respecting  it,  5 Edw.  VII.  ch.  60,  being  to  free 
the  municipality  from  the  monopoly  of  the  company,  and  the 
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many  grievances  respecting  it  so  fully  detailed  in  the  preamble 
to  the  Act. 

I have  not  overlooked  the  suggestion  of  Mr.  Bruce,  that  the 
by-law  might  not  be  one  governed  by  sec.  569,  sub-sec.  (5).  A 
perusal  of  sub-sec.  7,  to  which  attention  was  not  directed  at  the 
argument,  lends  some  colour  to  the  suggestion.  That  sub-section 
provides, among  other  things,  that  the  foregoing  sub-sections  shall 
not  apply  to  any  special  Act  obtained  or  to  be  obtained  by  a 
municipal  corporation.  But  the  special  Act  in  this  case — 5 Edw. 
VII.  ch.  60  (O.) — makes  all  the  provisions  of  the  Consolidated 
Municipal  Act,  1903,  applicable  to  municipal  by-laws  for  construct- 
ing electric  light  works,  and  for  the  issuing  of  debentures  for  that 
purpose,  “ except  clauses  a to  a9  inclusive  following  paragraph 
4 of  sec.  566,”  applicable  to  any  by-law  to  be  passed  under  the 
special  Act,  and  to  the  debentures  to  be  issued  under  the  by- 
law ; and  the  whole  purpose  of  the  special  Act  is  plainly  merely 
to  relieve  the  municipal  corporation  from  the  effect  of  sub-secs. 
a to  a9,  and  to  set  out  fully  on  the  face  of  the  enactment  the 
reasons  for  so  doing,  leaving  the  municipal  corporation  in  all 
other  respects  just  as  if  the  special  Act  had  not  been  passed. 

The  municipal  officers  appear  to  have  either  overlooked  sec. 
569,  or  else  to  have  deemed  it  inapplicable,  and  to  have  pro- 
ceeded under  the  general  clauses  of  the  Act  respecting  voting  on 
by-laws  by  electors,  with  which  they  seem  to  have  fully  com- 
plied, a fact  which  is  of  importance  in  considering  whether  the 
by-law  ought  or  ought  not  to  be  quashed. 

The  motion  will  be  dismissed,  but  without  costs,  because 
irregularities  ought  to  be  discouraged. 
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C.  A. 
1905 

Dec.  13. 


Rex  v.  Alexander  Lacelle. 

Criminal  Law — Seduction — Girl  Under  16 — Offence  Committed  on  Named  Date 
— Election  of  Prisoner  to  be  Tried  Summarily — Amendment  to  a Prior  Date 
— Right  of — Further  Election  of  Prisoner. 


A prisoner  was  indicted  before  a county  Judge  charged  under  sec.  181  of  the 
Criminal  Code  with  having  on  the  9th  January,  1905,  seduced  a girl  of  or 
above  the  age  of  14  and  under  that  of  16,  of,  as  alleged,  previously  chaste 
character,  upon  which  he  elected,  under  sec.  767  of  the  Code  to  be  tried 
summarily,  but  on  the  evidence  disclosing  a connection  with  her  six  days 
previously  at  another  place,  the  charge  was  amended  by  setting  up  the 
offence  as  having  been  committed  on  such  prior  date,  and  without  giving 
the  prisoner  the  right  of  electing  whether  or  not  he  would  be  tried  sum- 
marily on  such  amended  charge,  he  was  tried  thereon  and  convicted  : — 
Held,  that  the  conviction  could  not  be  supported,  for  the  offence  could  only  be 
committed  once,  namely,  on  the  first  occasion  on  which  the  connection  took 
place,  so  that  the  date  was  material  to  the  charge,  and  while  an  amendment 
could  be  made  substituting  the  prior  date,  which  was  in  effect  preferring  a 
new  charge  based  on  a different  transaction,  the  prisoner  should  have  been 
given  the  opportunity  of  electing  under  section  767  how  he  would  be  tried 
thereon. 

This  was  a case  reserved  for  the  opinion  of  the  Court. 

The  prisoner  Lacelle  was  charged  before  the  police  magistrate 
at  Ottawa  under  sec.  181  of  the  Criminal  C6de  with  having  on 
or  about  the  9th  January,  1905,  in  the  township  of  Gloucester,  in 
the  county  of  Carleton,  seduced  and  having  had  illicit  connection 
with  one  Regina  Gagne,  a girl  of  previously  chaste  character  of 
or  about  the  age  of  14  years  and  under  the  age  of  16  years,  and 
within  one  year  before  the  commencement  of  the  prosecution 
for  the  offence. 

The  evidence  shewed  the  offence  had  been  committed  at 
Ladouceur’s  hotel  in  the  township  of  Gloucester  on  the  day 
named,  and  the  accused  was  committed  for  trial. 

He  was  brought  before  the  county  Judge,  and  elected  to  be 
tried  by  him  forthwith,  without  a jury,  under  sec.  767  of  the 
Code. 

Before  the  magistrate  Regina  Gagne  swore  that  the  first 
illicit  connection  she  had  with  any  man  was  with  Lacelle  on  the 
9th  of  January  at  Ladouceur’s  hotel.  Before  the  county  Judge 
she  swore  that  not  only  had  she  had  connection  with  him  there 
on  that  occasion,  but  that  she  had  previously  had  connection 
with  him  at  Rockliffe  in  the  same  township  some  two  miles 
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distant  from  Ladouceur’s,  on  the  3rd  of  the  same  month,  and 
that  this  was  her  first  connection  with  any  man. 

Counsel  for  the  prosecution  asked  leave  to  amend  by 
changing  the  date  from  the  9th  of  January  to  the  3rd  on  the 
ground  of  its  being  at  variance  between  the  evidence  given  and 
the  charge.  Counsel  for  the  accused  opposed  this,  claiming  that 
it  was  a new  charge,  and  if  admissible  at  all  would  be  so  only 
under  sec.  773  of  the  Code,  and  that  the  accused  should  have 
the  privilege  of  electing  whether  he  would  be  tried  by  the  Judge 
or  by  a jury  on  this  new  charge.  The  Judge  allowed  the 
amendment  and  refused  the  accused  the  privilege  of  a new 
election.  The  counsel  for  the  accused  then  retired  from  the 
case.  The  Judge  found  the  accused  guilty. 

The  Judge  reserved  for  this  Court  the  following  two  ques- 
tions : 

(1)  Whether  he  had  power  to  make  the  amendment ; and 
(2),  whether  the  accused  had  the  right  to  elect  whether  he 
would  be  tried  on  the  amended  charge  by  the  Judge  or  a jury. 

On  October  11,  1905,  the  case  was  argued  before  Moss, 
C.J.O.,  Osler,  Garrow  and  Maclaren,  JJ.A.,  and  Teetzel,  J. 

J.  R * Cartwright , K.C.,  for  the  Crown.  The  material  fact  in 
the  charge  here  was  the  having  had  illicit  connection  with  a 
girl  under  the  age  of  16  years  of  previously  chaste  character, 
and  not  the  fact  of  its  having  been  committed  on  any  particular 
date:  Rex  v.  Brown  (1828),  Moo.  & Mai.  126.  The  test  is 
whether  the  prisoner,  having  been  convicted  of  the  offence  on 
the  3rd  January,  could  be  again  charged  with  the  offence  on  the 
9th.  He  certainly  could  not,  for  he  could  successfully  plead 
autrefois  acquit.  It  is  in  effect  the  same  charge,  and  there- 
fore no  amendment  was  necessary  ; but  if  an  amendment  were 
necessary  the  Judge  could  properly  make  it,  and  it  being  the 
same  charge  it  was  not  necessary  to  again  put  the  prisoner 
to  his  election. 

E.  Mahon  submitted  a written  argument  on  behalf  of  the 
prisoner. 

December  13.  Osler,  J.A. : — -I  should  be  glad  to  have  seen 
my  way  to  upholding  this  conviction.  From  one  point  of  view, 
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that  is  to  say,  if  the  date  of  the  charge  be  disregarded,  it  is 
arguable  that  the  amended  charge  on  which  the  prisoner  was 
convicted  was  in  substance  the  same  as  that  on  which  he  had 
elected  to  be  tried,  namely,  the  having  illicit  connection  with  a 
girl  of  previously  chaste  character  of  or  above  the  age  of  14 
years  and  under  the  age  of  16  years  and  within  one  year  before 
the  commencement  of  the  prosecution. 

I have  not  been  entirely  free  from  doubt  during  the  con- 
sideration of  the  case  how  the  questions  submitted  by  the  special 
case,  or  one  of  them,  should  be  answered.  I have  however 
reverted  to  the  opinion  I had  formed  at  the  conclusion  of  the 
argument  that  the  prisoner  ought  not  to  have  been  tried  upon 
the  charge  as  amended  without  having  had  an  opportunity  of 
electing  whether  he  would  be  tried  thereon  with  or  without  a 
jury.  He  was  charged  before  the  magistrate  with  having  com- 
mitted the  offence  on  the  9th  January.  He  was  committed  for 
trial  on  that  charge.  On  that  charge  he  was  indicted  before 
the  Judge,  and  on  that  charge  he  elected  to  be  tried.  If  on  the 
9th  January  the  girl  was  not  of  previously  chaste  character 
that  fact  was  an  answer  and  complete  defence  to  the  charge. 
But  when  the  charge  was  amended,  and  the  date  of  the  illicit 
connection  shifted  to  the  3rd  January,  one  of  the  facts  involved 
in  the  case  was  different,  and  the  question  was  whether  the  girl 
had  then  the  status  of  chastity,  and  not  whether  that  was  her 
status  on  the  9th  January.  Upon  the  charge  as  thus  amended 
the  prisoner’s  defence  would  necessarily  be  different,  and  he 
might  not  be  prepared  with  evidence  of  the  girl’s  unchastity  at 
the  earlier  date.  The  offence  is  one  which  can  only  be  com- 
mitted once  with  the  same  girl.  The  charge  therefore  cannot 
be  laid  with  a diversis  diebus , and  the  defence  of  the  person 
charged,  in  reference  to  the  girl’s  previous  chastity,  necessarily 
varies  with  the  date  selected  by  the  Crown  as  that  on  which 
they  will  prove  that  the  offence  was  committed.  Therefore 
when  the  date  is  specified  either  in  the  indictment  or  particulars 
it  becomes  material  to  the  charge  and  the  indictment  cannot  be 
amended,  and  in  effect  a new  charge  substituted,  without  giving 
the  prisoner  an  opportunity  of  electing  how  he  will  be  tried  on 
that  charge:  Regina  v.  May  (1845),  1 Cox  C.C.  236. 
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The  cases  of  Goodman  v.  Reginam  (1883),  3 O.R.  18  ; 
Rex  v.  Garriere  (1902),  6 Can.  Cr.  Cas.  5,  shew  that  where  a 
charge  is  substituted  before  the  Judge  under  sec.  773  of  the 
Code  for  that  on  which  the  prisoner  has  been  committed,  and  on 
which  he  has  elected  to  be  tried  before  the  Judge,  and  another 
charge  has  been  added,  he  must  be  again  arraigned  and  put  to 
his  election  and  waive  his  jury  before  he  can  be  tried  by  the 
Judge  on  such  new  or  substituted  charge. 

The  first  question  submitted  by  the  learned  Judge  must  be 
answered  in  affirmative;  but  as  the  second  must  be  also  answered 
in  the  affirmative,  and  the  prisoner  was  denied  the  right  of 
election,  the  conviction  must  be  quashed. 
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Maclaren,  J.A.: — The  first  question  is  whether  this  was 
really  an  amendment  under  sec.  773  which  permits  a prosecutor 
with  the  consent  of  the  Judge  to  prefer  against  a prisoner  who 
has  elected  to  be  tried  by  a Judge  a charge  other  than  the  one 
for  which  he  has  been  committed,  or  whether  it  was  an  amend- 
ment which  may  be  allowed  under  sec.  723  on  account  of  a 
variance  between  the  evidence  and  the  charge. 

It  is  evident  from  what  is  stated  in  the  case  that  the  Judge 
did  not  consider  it  as  coming  under  sec.  773.  If  it  did  it  would 
have  been  necessary  for  him  to  have  given  the  prisoner  an 
opportunity  of  electing  anew  whether  he  would  have  a speedy 
trial  on  the  new  or  amended  charge  or  whether  he  would  go 
before  a jury : Goodman  v.  Reginam , 3 O.R.  18 ; Rex  v. 
Garriere , 6 Can.  Cr.  Cas.  5 ; Rex  v.  Walsh  (1904),  7 O.L.R.  149, 
8 Can.  Cr.  Cas.  101. 

The  real  question  which  remains  to  be  considered  is  whether 
the  amendment  made  is  authorized  by  sec.  723  which  by  sec. 
778  is  made  applicable  to  the  case  of  a speedy  trial  before  the 
Judge.  The  material  part  of  sec.  723  reads  as  follows  : “If  on 
the  trial  of  any  indictment  there  appears  to  be  a variance 
between  the  evidence  given  and  the  charge  in  any  count  in  the 
indictment,  . . . the  Court  before  which  the  case  is  tried 

may,  if  of  opinion  that  the  accused  has  not  been  misled  or 
prejudiced  in  his  defence  by  such  variance,  amend  the  indict- 
ment or  any  count  in  it  . . . so  as  to  make  it  conformable 

with  the  proof.” 
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CA<  This  section  had  its  origin  in  the  Imperial  Statute  14  & 

1905  15  Viet.  ch.  100,  sec.  1.  It  was  first  enacted  in  Canada  in  1855 

Rex  by  18  Viet.  ch.  92,  sec.  1,  and  was  re-enacted  successively  in  Con. 

Lacelle.  Stat.  Can.  (1859)  as  ch.  99,  sec.  78  ; in  1869  as  sec.  238  of  the 
Maciaren  J a Criminal  Procedure  Act,  32-33  Viet.  ch.  29  ; in  1886  as  sec.  238 
of  the  Criminal  Procedure  Act  R.S.C.  (1886),  ch.  174;  and  in  1892 
as  sec.  723  of  the  Criminal  Code.  The  provision  is  substantially 
the  same  throughout ; the  chief  difference  being  that  before  the 
Code  the  enactments  specified  that  the  variance  referred  to  was 
stated  to  be  as  to  names,  dates,  places  or  other  matters  or  circum- 
stances mentioned  in  the  indictment. 

The  effect  of  the  section  in  the  Imperial  Statute  was 
discussed  by  Mr.  Greaves,  Q.C.,  the  learned  draughtsman  of  the 
Act  in  his  notes  on  the  Act  in  1851.  After  pointing  out  that  it 
would  not  allow  one  offence  to  be  substituted  for  another  he  says, 
at  p.  6 : “ Equally  clear  is  it  that  the  amendment  ought  not  to  be 
made  so  as  to  apply  to  a different  transaction.  Every  offence, 
however  simple  it  may  be,  consists  of  a number  of  particulars  ; 
it  must  have  time  and  place,  and  its  component  parts,  all  of 
• which  constitute  one  individual  transaction.  Now  the  real 
meaning  of  the  clause  is  that,  provided  you  keep  to  the  same 
identical  transaction,  you  may  amend  any  such  error  as  is  men- 
tioned in  the  clause  as  to  one  or  more  of  the  particulars 
included  in  such  transaction.  . . . The  proper  mode  to 

consider  the  question  is  this : the  grand  jury  have  had  evidence 
of  one  transaction  upon  which  they  found  the  bill  : the  case 
before  the  petty  jury  ought  to  be  confined  to  the  same  transac- 
tion but  if  it  is,  it  may  turn  out  that,  either  through  insuffi- 
cient investigation  or  otherwise  the  grand  jury  have  been  in 
error  as  to  some  particular  or  other,  and  upon  the  trial  the  error 
is  discovered.  Now  this  is  just  the  case  to  which  the  clause 
applies.”  The  learned  writer  proceeds  to  cite  a number  of  cases 
in  which  proposed  amendments  came  up,  under  like  provisions 
applicable  to  such  cases,  in  which  similar  language  was  used  by 
a number  of  the  most  eminent  Judges.  Like  utterances  by  Can- 
adian Judges  are  to  be  found  in  cases  since  the  Code.  In  Regina 
v.  Weir  No.  3 1899,  3 Can.  Cr.  Cas.  262,  at  p.  268,  Wurtele,  J., 
says  : “ The  test  whether  a defendant  can  be  prejudiced  by  such 
an  amendment  is  whether  a defence  under  an  indictment  as  it 
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originally  stood  would  be  equally  available  after  the  amend- 
ment is  made,  and  whether  any  evidence  the  defendant  might 
have  would  be  equally  applicable  to  the  indictment  in  the  one 
form  as  in  the  other  ; in  such  case  the  amendment  would  not  be 
one  by  which  the  defendant  could  be  prejudiced  in  his  defence. 
In  fine,  if  the  transaction  is  not  altered  by  the  amendment  but 
remains  precisely  the  same,  the  amendment  ought  to  be  allowed, 
but  if  the  amendment  would  substitute  a different  transaction 
from  that  alleged  or  would  render  a different  plea  necessary  it 
ought  not  to  be  made.”  In  Rex  v.  Carriere,  6 Can.  Cr.  Cas. 
5,  Bain,  J.,  in  discussing  sec.  773  says,  at  p.  7 : “I  am  satisfied 
that  in  practice  a Judge  should  not,  against  the  wish  of  the 
prisoner,  give  his  consent  to  any  charge  being  preferred  against 
him  unless  it  is  clear  that,  while  it  may  be  more  formally  or 
differently  expressed,  it  is  substantially  the  same  charge  as  the 
one  on  which  he  was  committed  for  trial  and  on  which  he  has 
been  brought  before  a Judge  and  consented  to  be  tried  without 
a jury.” 

The  leading  English  text  writers  such  as  Archbold  (Criminal 
Pleading,  22nd  ed.,  p.  58  and  seq.),  Roscoe  (Criminal  Evidence, 
12th  ed.,  p.  182),  and  Russell  (Crimes,  6th  ed.,  p.  53)  discuss 
and  give  a summary  of  the  English  cases  on  these  variances  and 
amendments  from  the  first  Imperial  Statute  on  the  subject,  9 
Geo.  IV.  ch.  15,  down  to  ihe  present  time.  Our  Canadian  com- 
mentators on  the  Code  have  also  given  under  secs.  723  and  773 
the  Canadian  reported  cases  on  the  subject  since  the  first  Cana- 
dian Act  in  1855.  I have  examined  these  with  some  care  and 
I have  been  unable  to  find  a single  instance  in  which  an  amend- 
ment has  been  allowed  beyond  the  limits  laid  down  in  the  above 
quotations  from  the  notes  of  Mr.  Greaves. 

The  date  of  the  commission  of  the  offence  charged  is  one  of 
the  matters  that  may  be  amended  in  case  of  variance,  provided 
in  a case  like  the  present  the  new  date  be  not  more  than  a year 
before  the  commencement  of  the  prosecution,  and  the  girl  be 
then  between  14  and  16.  The  date  can  however  be  only 
amended  when  the  act  or  transaction  which  forms  the  founda- 
tion for  the  charge  is  the  same,  and  a mistake  was  made  in  the 
information,  evidence  or  indictment  as  to  the  true  date  of  the 
occurrence.  The  place  is  also  another  matter  that  may  be 
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amended,  but  only  under  like  conditions,  and  when  the  place 
substituted  is  within  the  jurisdiction  of  the  Court  or”  Judge  try- 
ing the  charge.  The  name  of  the  owner  of  the  property  in 
question  is  another  matter  that  may  be  amended  in  charges  of 
larceny  and  the  like. 

In  my  opinion  such  an  amendment  as  that  made  in  the 
present  case  would  not  properly  come  under  sec.  723  of  the 
Code  ; but  if  made  at  all  would  be  under  sec.  773,  and  the 
prisoner  should  have  been  given  the  opportunity  of  electing  as 
to  whether  he  would  be  tried  on  the  new  or  amended  charge  by 
the  Judge  or  by  a jury. 

The  questions  reserved  by  the  learned  county  Judge  for  this 
Court  should  be  answered  as  follows  : 

Q.  1.  Had  I power  to  make  the  said  amendment ; and  if  so, 
was  the  amendment  a proper  one  to  be  made  ? Answer  : Only 

subject  to  the  right  of  the  prisoner  to  elect  upon  the  charge  as 
amended. 

Q.  2.  Had  the  accused  the  right  to  elect  upon  the  charge  as 
amended  as  to  whether  he  would  be  tried  with  or  without  a 
jury  ? Answer : Yes. 


Moss,  C.J.O.,  Garrow,  J.A.,  and  Teetzel,  J.,  concurred. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 
Crate  v.  McCallum. 


Defamation — Privileged  Occasion — Excessive  Privilege — Malice — ProoJ  of  Special 
Damage—  Judge’ s Charge. 

In  1892  by  an  error  of  a town  assessor  the  amount  deducted  by  the  court  of 
revision  from  the  defendant’s  assessment  was  entered  on  the  roll  as  the 
assessment  itself,  so  that  he  was  assessed  for  some  $40  less  than  he  should 
have  been.  Subsequently  the  question  of  arrears  of  taxes  came  up  in  the 
council,  of  which  the  defendant  was  a member,  and  the  cases  of  alleged 
arrears,  including  the  undercharge  of  the  defendant  for  1892,  were  referred  to 
a committee,  of  which  the  defendant  was  also  a member.  The  committee 
by  a majority  reported  that  the  defendant  was  liable  for  the  amount,  a 
minority  report  being  presented  by  the  defendant.  On  the  report  being 
considered,  statements  were  made  by  those  presenting  it.  The  defendant  in 
answer  thereto,  while  contending  that  he  was  not  liable,  accused  the  plaintiff, 
who  had  been,  but  was  not  then,  the  assessor,  of  having  violated  his  oath  of 
office,  and  of  having  threatened  to  tax  defendant  out  of  town,  the  defendant 
contending  that  he  could  have  prosecuted  him  before  a judge,  and  was  sorry 
he  had  not  done  so  ; and  similar  statements  were  made  by  him  on  other 
occasions : — 

Held , that  the  fact  of  the  plaintiff  not  being  then  the  assessor  did  not  prevent 
the  action  from  being  maintained  without  proof  of  special  damage. 

Held , also,  that  malice  could  be  inferred  from  the  language  of  the  defamatory 
words  themselves. 

McIntyre  v.  McBean  (1856),  13  U.C.R.  534,  dissented  from. 

Laughton  v.  Bishop  of  Sodor  and  Man  (1872)  L.R.  4 P.C.  495,  followed. 

Held , also,  that  though  the  occasion  was  a privileged  one,  the  words  used  being 
foreign  to  the  subject  matter  in  hand  created  an  excess  of  the  privileges  and 
the  statements  then  made,  as  well  as  on  the  other  occasions,  were  evidence 
of  malice,  which  could  not  be  withdrawn  from  the  jury. 

The  learned  Judge  in  charging  the  jury  left  it  to  them  to  say  whether  the 
defendant  had  established  that  he  had  acted  bond  fide  and  without  malice  ; 
but  on  the  jury  being  recalled  he  pointed  out  that  the  onus  in  this  respect 
was  on  the  plaintiff.  An  objection,  therefore,  on  this  ground  of  the  charge 
was  over-ruled. 

A further  objection  taken  to  the  charge  was  that  the  learned  Judge — after 
first  stating  in  substance,  that  if  as  a matter  of  fact  the  defendant  believed 
the  charges  to  be  true,  the  fact  that  he  had  no  reasonable  ground  for  such 
belief,  need  not  enter  into  their  consideration  on  the  question  of  malice  ; 
that  such  belief  was  not  sufficient,  if  he  took  advantage  of  a privileged 
occasion  when  this  particular  matter  was  not  under  discussion  and  was  not 
revelant  thereto,  but  to  gratify  some  indirect  motive  of  his  own  brought  that 
in — proceeded,  “the  fact  that  it  is  true  that  he  believed  it  to  be  true  is 
immaterial.  If  he  did  not  believe  it  to  be  true  that,  in  itself,  was  abundant 
evidence  of  malice ; but  if  he  believed  it  to  be  true  that  is  not  conclusive 
evidence  of  want  of  malice”: — 

Held,  that  the  use  of  words  “ the  fact  that  it  is  true  that  he  believed  it  to  be 
true,”  which  were  the  objectionable  words,  were  immediately  corrected  by 
the  words  which  followed  ; and  this  was  the  way  it  was  understood  by  the 
defendant’s  counsel  at  the  trial  as  appeared  by  his  objections  to  the  charge  ; 
and  therefore  the  charge  in  this  respect  was  also  unobjectionable. 

This  was  an  action  tried  before  Anglin,  J.,  and  a jury,  at 
Perth,  on  May  1,  1905. 
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J.  P.  Mabee , K.C.,  and  W.  McCue,  for  the  plaintiff. 

G.  H.  Watson,  K.C.,  J.  A.  Allan,  and  C.  McIntosh,  for  the 
defendant. 

The  action  was  for  slander,  the  claim  of  the  plaintiff  being 
that  the  defendant  upon  two  occasions  uttered  words  charging 
him  with  criminal  offences  in  connection  with  the  performance 
of  his  duty  in  the  year  1902  as  assessor  of  the  town  of 
Smith’s  Falls ; to  which  the  defendant  pleaded  “not  guilty/’ 
justification,  and  that  the  communication  was  privileged. 

The  evidence  and  Judge’s  charge,  so  far  as  material,  are  set 
out  in  the  judgment. 

The  jury  found  for  the  plaintiff  with  $5  damages,  and 
judgment  was  entered  in  his  favour  for  that  amount. 

From  this  judgment  the  defendant  appealed  to  the  Divisional 
Court. 

On  the  7 th  and  8th  of  November  the  appeal  was  argued 
before  Meredith,  C.J.C.P.,  MacMahon  and  Teetzel,  JJ. 

G.  H.  Watson,  K.C.,  for  the  appellant.  The  words  in  order 
to  be  actionable  must  be  spoken  by  the  defendant  in  relation  to 
the  plaintiff’s  office  as  assessor,  and  it  must  be  shewn  that  he 
held  such  office  at  the  time  the  words  were  spoken,  otherwise 
special  damage  must  be  proved.  As  he  did  not  occupy  the 
office  of  assessor  when  the  words  were  uttered  special  damage 
should  therefore  have  been  proved : Odger  on  Libel  and 
Slander,  4th  ed.  p.  51-66;  Bellamy  v.  Burch  (1847),  16  M.  & W. 
590.  There  is  no  question  but  that  the  occasion  was  privileged  : 
Richards  v.  Boulton  (1835),  4 O.S.  95.  The  statements  were 
made  by  the  defendant  in  good  faith  believing  them  to  be 
true,  and  in  the  discharge  of  his  duty  as  a member  of  the 

council.  To  constitute  malice  there  must  be  something  said 

outside  the  privileged  occasion.  The  words  themselves  are  not 
evidence  of  malice : Nevill  v.  Fine  Arts  and  General  Ins.  Co.,. 
[1895]  2 Q.  B.  156,  affirmed  on  appeal,  [1897]  A.  C.  68; 

McIntyre  v.  McBean  (1856),  13  U.  C.  R.  534;  Blagden  v. 

Bennett  (1885),  9 O.R.  593.  The  onus  of  proof  was  on  plaintiff 
that  the  statements  made  were  false  and  malicious,  and  this  he 
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failed  to  prove:  Ross  v.  Bucke  (1892),  21  O.R.  692;  Spill  v.  Maule 
(1869),  L.R.  4 Ex.  232  ; Hopewell  v.  Kennedy  (1904),  9 O.L.R. 
43  : Laughton  v.  Bishop  of  Sodor  and  Man  (1872),  L.R.  4 P.C. 
495,  508;  Jenoure  v.  Delmege,  [1891]  A.  C.  73;  Toogood  v. 
Spyring  (1834),  1 C.  M.  & R.  181  ; Gildner  v.  Busse  (1902),  3 
O.L.R.  561;  Hanes  v.  Burnham  (1895),  26  O.R.  528.  There  was 
therefore  misdirection  in  the  learned  Judge  in  telling  the  jury 
that  the  onus  was  on  the  defendant  to  prove  the  absence  of 
malice.  He  also  misdirected  them  in  telling  them  that  notwith- 
standing his  belief  in  the  statement  he  made  it  was  immaterial. 
The  learned  judge  also  erred  in  allowing  the  plaintiff  to  give 
evidence  in  reply  as  to  the  statements  being  untrue,  as  this 
should  have  been  given  in  the  evidence  in  chief. 

At  the  conclusion  of  the  learned  counsel’s  argument,  the 
Court  were  of  the  opinion  that  it  was  not  necessary  that 
special  damage  should  be  proved,  and  that  malice  could  be 
inferred  from  the  language  used. 

C.  A.  Moss,  for  the  respondent.  The  defendant  admits  that 
the  occasion  was  privileged.  On  such  occasion  the  defendant 
had  undoubtedly  the  right  to  make  a fair  comment  on  the 
matter  under  consideration,  namely  as  to  his  assessment;  but 
he  could  not  take  advantage  of  it  to  make  use  of  grossly 
abusive  language,  or  to  vent  his  personal  spite.  In  Royal 
Aquarium  and  Summer  and  Winter  Garden  Society  ( Limited ) 
v.  Parkinson,  [1891]  1 Q.  B.  431,  the  rule  is  laid  down  which 
governs  cases  of  this  kind.  There  it  is  said  that  there  is 
not  absolute  immunity  from  an  action  in  respect  of  defama- 
tory words  used  at  such  a meeting  as  this,  but  that  there 
is  only  the  ordinary  privilege,  which  applies  to  a communi- 
cation made  without  express  malice  on  a privileged  occasion  ; 
and  Lord  Esher  lays  it  down  that  the  privilege  may  be 
rebutted  by  shewing  that  the  defendant  acted  from  an  indirect 
motive  such  as  anger,  or  gross  or  unnecessary  prejudice  with 
regard  to  the  subject  matter.  He  also  referred  to  Odger  on 
Libel  and  Slander,  4th  ed.  p.  330-4.  There  was  no  misdirec- 
tion. The  statements  referred  to  standing  alone  might  give 
rise  to  such  an  objection  ; but  they  are  all  explained  and  any 
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objection  to  them  done  away  with  in  other  parts  of  the  charge. 
The  evidence  given  in  reply  was  properly  allowed. 

Crate 

V. 

McCallum. 

November  9.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  C.J..: — At  the  close  of  the  argument  of  Mr. 
Watson,  the  learned  counsel  for  the  appellant  who  is  the 
defendant,  we  determined  two  points  raised  by  him  against 
his  contention.  One  was  that  inasmuch  as  the  words  were 
spoken  of  the  plaintiff  in  connection  with  the  performance 
of  his  duty  as  assessor,  no  action  would  lie,  special  damage  not 
being  shewn,  as  none  was  shewn,  unless  the  plaintiff  occupied 
the  office  at  the  time  the  words  were  spoken,  which  he  did  not. 
That  contention  was,  we  thought  and  so  stated  at  the  close  of  the 
argument,  unfounded.  The  words  spoken,  which  were  action- 
able per  se,  did  not  become  less  actionable  because  they  were 
spoken  of  a person  in  connection  with  the  performance  of  his 
duty  in  some  office.  The  authorities  are  perfectly  clear  upon 
that  point,  and  upon  principle  it  must  be  so.  The  proposition 
that  it  is  possible  with  impunity  to  charge  with  a criminal 
offence  one  who  has  occupied  an  official  position,  the  offence 
being  charged  to  have  been  committed  while  acting  in  his  official 
capacity,  simply  because  the  man  has  ceased  at  the  time  the 
words  were  spoken  to  occupy  the  office,  and  is  unable  to  prove 
special  damages,  is  an  extraordinary  one  and  wholly  unsupported 
either  on  principle  or  by  authority. 

The  other  contention  which  we  thought  and  think  is  equally 
unfounded,  was  that  it  was  incompetent  for  the  plaintiff  to  rely 
upon  the  language  of  the  defamatory  words  themselves  for  the 
purpose  of  shewing  malice  on  the  part  of  the  defendant. 

The  authorities  upon  the  subject  are  perfectly  clear  and 
sustain  the  proposition  of  the  learned  trial  Judge,  that  you  may 
look  both  at  the  manner  in  which  the  words  are  spoken  and  at 
the  words  themselves  for  the  purpose  of  determining  whether  or 
not  there  was  malice  in  the  uttering  of  them.  The  only  case  in 
which  a different  view  appears  to  have  been  taken  is  McIntyre 
v.  McBean,  13  U.  C.  R.  534,  cited  by  Mr.  Watson.  There 
undoubtedly  the  court  laid  down  the  law  as  Mr.  Watson 
contended  it  should  have  been  in  this  case,  that  it  could  only  be 
by  extrinsic  evidence  that  malice  could  be  shewn,  and  that 
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resort  could  not  be  had  to  what  is  called  intrinsic  evidence,  the 
words  themselves,  for  the  purpose  of  shewing  malice.  But  the 
whole  current  of  authority  since  then  is  directly  opposed  to  that 
view ; and  in  one  of  the  cases  cited  by  Mr.  Watson,  Laughton 
v.  Bishop  of  Sodor  and  Man,  L.R.  4 P.  C.,  495,  at  p.  505,  this 
statement  of  the  law  is  found  in  the  judgment : — 

“ It  has  been  contended  that  malice  in  this  sense  is  to  be 
inferred  from  the  language  of  the  bishop’s  charge,  and  undoubt- 
edly a privileged  communication  may  be  couched  in  language 
so  much  too  violent  for  the  occasion  as  to  afford  in  itself 
evidence  of  malice,  whereby  the  privilege  is  forfeited.” 

It  is  not  necessary  to  go  through  the  cases.  All  the  modern 
cases,  at  all  events,  shew  that  that  is  the  law,  and  the  law  is  so 
stated  by  ail  the  text-writers. 

Undoubtedly,  as  said  in  Laughton  v.  Bishop  of  Sodor  and 
Man,  “ to  submit  the  language  of  privileged  communica- 
tions to  a strict  scrutiny,  and  to  hold  all  excess  beyond  the 
absolute  exigency  of  the  occasion  to  be  evidence  of  malice,  would 
in  effect  greatly  limit,  if  not  altogether  defeat,  that  protection 
which  the  law  throws  over  privileged  communications.”  There- 
fore, undoubtedly,  in  determining,  as  the  learned  Judge  had  to 
determine  in  this  case,  whether  there  was  any  evidence  of 
malice  to  go  to  the  jury,  he  had  to  consider  whether  there  was 
such  excess  as  warranted,  if  the  jury  chose  to  draw  it,  the 
inference  of  malice. 

The  words  spoken  of  by  the  defendant,  which,  as  the  jury 
have  found,  imputed  to  the  plaintiff  that  he  had  dishonestly 
and  fraudulently,  and  in  violation  of  his  oath  of  office,  improperly 
made  the  assessment  of  1902,  were  spoken  upon  an  occasion 
when,  no  doubt,  ■ the  defendant  would  have  been  justified  in 
making  any  reasonable  statement  as  to  his  assessment,  indicat- 
ing that  it  was  not  a fair  assessment,  and  therefore  as  afford- 
ing an  answer  to  the  claim  that  was  made  against  him,  that  he 
should  pay  an  alleged  balance  of  taxes.  But  the  language  used 
went  far  beyond  that.  Perhaps  I ought  to  state  what  the  cir- 
cumstances were. 

By  an  error  of  the  clerk,  the  amount  which  the  court  of 
revision  had  deducted  from  the  assessment  of  certain  lots  of 
the  defendant  was  put  in  the  assessment  roll  as  the  assessment 
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itself,  the  result  being  that  as  the  roll  stood  when  finally  revised 
he  was  assessed  for  much  less  than,  according  to  the  judgment 
of  the  court  of  revision,  and  according  to  the  assessment  as 
corrected,  he  was  liable  to  be  assessed  for  ; and  the  result  of  it 
was  that  if  the  entry  had  been  correctly  made  by  the  clerk  he 
would  have  been  liable  for  some  $40  odd  more  than  his  taxes 
amounted  to  according  to  his  assessment  based  on  that  roll. 

The  matter  came  up  in  council.  The  defendant  was  a 
member  of  the  council,  and  the  question  of  arrears  of  taxes,  his 
own  and  others,  was  referred  to  a committee,  of  which  he  was 
a member.  The  committee  brought  in  a report,  the  majority  of 
the  committee  concurring  in  it,  that  the  defendant  was  liable  for 
some  $40  or  $49  for  arrears  of  taxes  in  the  year  1902.  The 
defendant  is  said  to  have  presented  a minority  report.  When 
the  report  came  up  to  be  considered  in  council,  the  members  of 
the  committee  who  had  concurred  in  the  majority  report  made 
statements  in  regard  to  the  matter.  It  would  have  been  per- 
fectly proper  for  the  defendant,  in  answering  the  claim  that  he 
ought  to  pay  these  taxes,  for  which  probably  he  was  not  legally 
liable — in  answering  the  moral  claim — to  have  pointed  out  that 
for  the  reasons  stated  before  the  council  it  was  an  unfair  and 
excessive  assessment,  and  therefore  there  was  no  moral  obligation 
on  him  to  pay  that  which  the  committee  thought  he  ought  to 
pay.  But  he  went  far  beyond  that,  and,  as  I have  said,  made 
the  statement  that  in  that  year  the  plaintiff  had  violated  his 
oath  of  office : that  he  had  threatened  to  tax  him  out  of  town  ; 
and  that  he  could  have  prosecuted  him — I am  giving  the  sub- 
stance and  not  the  exact  language, — before  the  Judge,  and  that 
he  was  sorry  he  had  not  done  so. 

It  is  possible  that  if  the  question  had  been  the  re-appoint- 
ment of  the  plaintiff  as  assessor,  a charge  such  as  that,  uttered 
bond  fide,  although  not  founded  in  fact,  might  have  been 
justified  by  the  occasion,  and  that  it  might  not  be  proper  to 
infer  malice  from  the  use  of  the  words  spoken.  But  here,  as  I 
have  pointed  out,  the  accusation  against  the  plaintiff*  was  foreign 
entirely  to  the  subject  matter  in  hand.  It  was  wholly  unneces- 
sary to  the  defence  the  defendant  was  making  against  the 
claim  that  was  being  urged  against  him,  and  in  itself  that  fact 
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was  one  which  the  learned  Judge  could  not  properly  withdraw 
from  the  consideration  of  the  jury  on  the  question  of  malice. 

There  was  some  other  evidence,  statements  made  of  a 
similar  character,  partially  at  all  events,  upon  other  occa- 
sions, and  the  manner  of  the  defendant  in  making  the  state- 
ments, so  that  it  was  quite  impossible,  we  think,  for  the  learned 
Judge  to  have  withdrawn  the  case  from  the  jury.  It  was  a case 
ih  which  there  was  evidence  which  was  sufficient  to  justify  an 
inference  by  the  jury  of  malice,  and  so  to  rebut  the  presumption 
that  there  was  no  malice  arising  from  the  privileged  occasion. 

Then  it  was  objected  that  the  learned  Judge  had  improperly 
charged  the  jury ; that  instead  of  instructing  them  that  the 
onus  was  upon  the  plaintiff  to  prove  malice,  he  left  it,  in  effect, 
to  the  jury  to  find  whether  the  defendant  had  established  that 
he  had  acted  bond  fide  and  without  malice. 

Of  course,  if  that  had  been  the  charge  of  the  learned  Judge, 
it  was  an  erroneous  charge,  because  clearly  the  onus  was  upon 
the  plaintiff  to  establish  malice,  and  the  direction  should  have 
been  that  if  the  plaintiff  failed  to  do  so  his  action  failed. 

It  may  be  that  the  learned  Judge’s  charge  as  delivered 
originally  to  the  jury  was  open  to  some  of  the  observations — 
not  to  the  sweeping  observations  in  condemnation  of  it — of  the 
learned  counsel  for  the  appellant.  However,  all  that  was 
erroneous,  if  there  was  anything  in  the  charge  of  the  learned 
Judge  that  was  erroneous,  was  remedied  by  the  supplemental 
charge  which  he  delivered  to  the  jury  after  objections  made  to 
the  original  charge  by  the  learned  counsel  for  the  defendant, 
when  the  jury  were  called,  back  and  instructed  as  to  the  law, 
the  learned  Judge  then  clearly  pointing  out  to  them  that  the 
burden  of  proving  malice  was  upon  the  plaintiff,  and  that  if  the 
plaintiff  had  failed  to  do  that  his  action  must  fail. 

There  is  one  passage  in  the  supplementary  charge,  as  I have 
called  it,  which  has  given  us  some  difficulty.  The  learned  Judge, 
after  dealing  with  some  other  matters,  goes  on  to  say  : “ The 
other  matter  on  which  I wish  to  say  a word  to  you  is  this,  that 
if  as  a matter  of  fact  the  defendant  when  he  made  these  charges 
believed  them  to  be  true,  the  fact  that  he  had  no  reasonable 
ground  for  belief  need  not  enter  into  your  consideration  in 
dealing  with  the  question  of  malice.  It  is  not  enough  though 
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he  believed  them  to  be  true.  Though  he  believed  them  to  be 
true,  if  he  sought  an  occasion  to  utter  these  defamatory  words, 
sought  to  take  advantage  of  a privileged  occasion  when  this 
particular  matter  was  not  relevant,  was  not  the  thing  under 
discussion,  had  nothing  to  do  with  that  which  was  under  dis- 
cussion, no  bearing  upon  it,  and  he,  to  gratify  some  indirect 
motive  of  his  own,  brought  that  in  ” — now  comes  the  difficulty, 
— ' “ the  fact  that  it  was  true,  the  fact  that  he  believed  it  to  be 
true  is  immaterial.  If  he  did  not  believe  it  to  be  true,  that  in 
itself  is  abundant  evidence  of  malice ; but  if  he  did  believe  it  to 
be  true,  that  is  not  conclusive  evidence  of  want  of  malice.” 

Now,  if  the  learned  Judge  did  say  to  the  jury  that  though 
what  the  defendant  said  of  the  plaintiff  was  true  in  fact,  yet 
that  the  plaintiff  was  entitled  to  succeed  for  the  reasons  sug- 
gested by  the  learned  Judge,  the  view  of  the  learned  Judge — if 
that  was  the  direction  given — was  of  course  erroneous ; because, 
whether  the  occasion  was  a privileged  one  or  not,  if  the  words 
spoken  were  true,  that  was  a defence  to  the  action. 

Upon  consideration  of  the  matter  and  looking  at  the  rest  of 
the  charge,  we  have  come  to  the  conclusion  that  it  is  plain  that 
the  learned  Judge  did  not  lead  the  jury  to  think  that  if  they 
came  to  the  conclusion  that  the  statement  which  the  defendant 
made  affecting  the  plaintiff  was  true,  yet  if  they  found  malice, 
as  defined  by  the  learned  Judge,  the  plaintiff  was  entitled  to 
recover. 

What  the  learned  Judge  apparently  did  was  to  make  a slip 
in  stating  “ the  fact  that  it  was  true  ” which  he  immediately 
corrected  by  saying  “ the  fact  that  he  believed  it  to  be  true  is 
immaterial,”  which  when  put  down  in  writing  does  not  explain 
the  matter  as  it  would  appear  when  the  words  were  spoken.  It 
is  abundantly  clear,  I think,  that  the  view  which  I have  just 
stated  is  the  correct  one,  for  the  learned  counsel  for  the  defend- 
ant, who  certainly  left  nothing  that  was  objectionable  or  that 
seemed  to  him  objectionable  in  the  charge  to  pass  without 
making  formal  objection  to  it,  plainly  understood  the  learned 
Judge  to  have  meant  what  I have  said,  namely,  to  direct  the 
jury  that  the  fact  that  the  defendant  believed  the  statement 
which  he  made  to  be  true  did  not  in  itself  negative  malice,  for 
in  the  shorthand  notes  at  the  trial,  Mr.  Watson  says: — “And 
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your  Lordship  said  if  he  believed  it  to  be  true  there  might  still 
be  malice.”  So  that  there  is  from  the  learned  counsel  for  the 
defendant  himself  a statement  of  his  understanding  of  the 
charge  different  from  that  which  he  askes  us  now  to  say  was 
the  true  nature  of  it,  and  as  it  would  or  might  have  been  under- 
stood by  the  jury. 

Then,  as  I have  already  mentioned,  there  was  a plea  of 
justification  upon  the  record,  and  the  learned  Judge  had  already, 
in  plain  terms,  told  the  jury  that  if  they  came  to  the  conclusion 
that  the  statements  made  by  the  defendant  were  true,  that  was 
an  end  of  the  case  and  that  the  defendant  was  entitled  to  a 
verdict. 

We  do  not  think  that  the  jury  could  have  been  at  all  misled 
by  anything  that  was  said  by  the  learned  Judge,  and  that  his 
charge  properly  interpreted  is  not  open  to  the  objection  which 
is  made  against  it. 

Objections  were  also  taken  as  to  the  reception  of  evidence 
which  it  was  urged  was  not  relevant  or  admissible.  We  dis- 
posed of  those  practically  in  the  course  of  the  argument,  being 
of  opinion  that  the  questions  were  properly  put  to  the  defend- 
ant, at  all  events  as  questions  going  to  his  credit. 

It  was  also  objected  that  the  plaintiff  was  permitted  to  go 
into  the  box  at  the  close  of  the  case,  after  the  evidence  for  the 
defence  had  been  given,  to  prove  that  the  statements  of  the 
defendant  were  untrue,  and  that  that  ought  not  to  have  been 
done,  because,  as  was  argued  for  the  appellant,  it  was  part  of 
the  plaintiff’s  case  to  prove  that  the  words  spoken  were  untrue. 

However  else  it  may  be,  it  is  clear  that  the  plaintiff  was 
properly  examined  in  reply  upon  the  questions  arising  on  the 
defence  of  justification,  for  the  purpose  of  answering  that 
defence,  and  I am  not  at  all  clear  that  evidence  of  the  falsity 
of  the  charge  was  admissible  except  in  answer  to  that  defence. 

In  the  case  of  Ross  v.  BucJce,  21  O.R.  692,  one  of  the 
cases  cited  by  Mr.  Watson,  the  present  Chief  Justice  of  the 
King’s  Bench,  in  delivering  his  judgment,  said  : “ Unless  where 
justification  is  pleaded,  the  truth  or  falsity  of  the  charge  is  not 
in  issue  and  is  not  relevant.  The  law  presumes  the  plaintiff’s 
innocence,  and  on  this  record  the  plaintiff  ought  no  more  to  be 
allowed  to  say  on  oath  that  the  nine  dollars  were  hers,  and  that 
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she  did  not  take  any  money  of  Lizzie  Gall’s,  or  of  any  one 
else,  than  the  defendant  to  be  allowed  to  prove  that  she  had 
taken  it.  It  may  seem  hard  that  plaintiff  should  not  have  the 
opportunity  of  asserting  her  innocence,  when  defendant  can,  by 
shewing  the  information  presented  to  defendant,  and  on  which 
he  claims  to  have  acted,  virtually  fnarshall  all  the  facts  which 
point  to  plaintiff’s  guilt.  But  I am  afraid  that  such  is  the  law, 
and  that  the  evidence  ought  to  have  been  excluded.” 

The  Court  is  always  slow  to  interfere  in  cases  of  libel  and 
slander  with  the  verdict  of  the  jury.  The  amount  of  the 
damages  was  small.  Speaking  for  myself,  I think  the  verdict 
was  a satisfactory  one  upon  the  evidence,  and  in  accordance 
with  the  justice  of  the  case. 

The  result  is  that  in  our  opinion  the  appeal  fails  and  must 
be  dismissed. 


G.  F.  H. 
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[ANGLIN,  J.] 

Hanley  v.  The  Toronto,  Hamilton,  and  Buffalo  R.W.  Co. 


Hallways — Damage  to  Lands — Trespass — 51  Viet.  eh.  29,  sec.  1^6  et  seq. — Con- 
struction of  Railway — Compensation . 

The  foundation  of  proceedings  under  sec.  146  et  seq.  of  the  Railway  Act,  1888, 
51  Viet.  ch.  29  (D.)  to  determine  the  compensation  to  be  paid  a landowner 
for  lands  taken  or  injuriously  affected  by  a railway  company  in  the  exercise 
of  their  statutory  powers,  is  the  notice  to  be  served  on  the  landowner  there- 
under ; and  in  the  absence  thereof  the  railway  company  is,  as  to  the  lands 
damaged  by  its  construction,  a trespasser,  and  like  any  other  trespasser 
responsible  to  the  person  injured  in  damages  to  be  recovered  in  the  ordinary 
courts  of  the  country. 

Where,  therefore,  without  taking  any  proceedings  under  said  sections,  the 
defendants,  a railway  company,  for  the  purposes  of  their  railway,  made  a 
cutting,  adjoining  the  plaintiff ’s  lands,  which  caused  a subsidence  thereof, 
whereupon  the  plaintiff  brought  an  action,  claiming  a mandatory  order  to 
compel  the  defendants  to  support  his  lands  and  prevent  further  subsidence, 
and  recovered  damages  for  the  actual  loss  then  sustained  : — 

Held,  that  the  plaintiff  was  entitled  to  the  order  and  to  the  damages  recovered  ; 
but  as  he  would  be  entitled  to  maintain  actions  for  the  recovery  of  damages 
as  further  loss  was  sustained,  leave  was  given  to  the  defendants  to  take  pro- 
ceedings under  the  above  sections  for  the  assessment  of  compensation  so  as 
to  have  future  damages  settled,  the  judgment  being  stayed  for  a limited  time. 


This  was  an  action  tried  before  Anglin,  J.,  and  a jury  at 
Brantford  on  1st  October,  1905.  The  argument  on  the  case 
was  adjourned  to  Toronto,  and  took  place  on  2nd  December. 

W.  T.  Henderson,  for  the  plaintiff. 

H.  CarscaUen,  K.C.,  for  the  defendants. 

The  facts  are  stated  in  the  judgment. 

December  8.  Anglin,  J.» — The  plaintiff  sues  to  recover 
damages  for  an  alleged  subsidence  of  his  lands  situate  along  the 
top  of  an  embankment  formed  by  a cutting  which  was  con- 
structed for  the  purposes  of  the  defendant  company’s  railway 
and  through  which  it  is  carried.  No  lands  of  the  plaintiff  were 
taken  for  the  purpose  of  the  railway,  and  no  notice  of  intention 
to  exercise  its  statutory  powers  was  served  by  the  railway 
company  upon  him.  There  is  no  allegation  of  negligence  in 
the  construction  of  the  embankment.  Though  the  railway  was 
built  in  the  year  1895,  the  plaintiff  suffered  no  injury  until  the 
spring  of  the  present  year. 
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In  answer  to  questions  submitted  to  them,  the  jury  found 
that  there  has  been  a subsidence  of  the  plaintiff’s  lands  which 
would  not  have  occurred  but  for  the  excavation  or  cut  made  by 
the  defendant  railway  company  ; that  the  immediate  cause  of 
such  subsidence  was  not  the  washing  or  discharge  of  the 
natural  surface  water  from  the  plaintiff’s  lands  down  the  rail- 
way embankment ; that  the  subsidence  was  due  to  the  pressure 
of  the  weight  of  the  plaintiff’s  land,  apart  from  any  action  of 
such  discharging  surface  water,  and  to  no  other  cause ; and 
that  the  damages  sustained  by  the  plaintiff — assessing  them  as 
if  there  were  no  risk  of  further  injury,  and  merely  for  the 
actual  subsidence  which  has  already  occurred — amount  to  $75. 

For  the  defendants  it  is  contended  that  the  plaintiff’s 
remedy,  if  any,  is  under  the  arbitration  provisions  of  the  Rail- 
way Act,  and  that  he  has  no  right  of  action  for  the  injuries  to 
his  lands.  It  is  conceded  that  if  the  provisions  of  the  Railway 
Act  do  not  exclude  his  right  of  action,  the  plaintiff  is,  upon  the 
findings  of  the  jury,  entitled  to  judgment. 

Sections  146  et  seq.  of  the  Railway  Act  of  1888,  51  Viet, 
ch.  29  (D.)  provide  for  proceedings  to  determine  the  compen- 
sation to  be  paid  in  regard  to  lands  to  be  taken  or  affected  by 
the  exercise  of  the  statutory  powers  of  the  company,  when,  upon 
application  made  to  them,  the  owners  of  such  lands  have  failed 
to  agree  with  the  company  as  to  such  compensation,  etc.  The 
foundation  of  the  proceedings  so  provided  for  is  the  notice  to 
be  served  upon  the  land  owner  prescribed  by  section  146,  and 
it  is  only  after  the  service  of  such  notice  and  the  taking  of  the 
proceedings  consequent  thereupon,  that  the  company  is  by  the 
statute  empowered  to  take,  or  ii^  any  way  to  injuriously  affect 
by  the  construction  of  its  railway,  lands  over  or  through  or 
adjacent  to  which  such  railway  may  be  carried.  In  the 
absence  of  such  proceedings  the  railway  company  is,  as  to 
lands  damaged  by  its  construction,  a trespasser,  and  being 
without  the  protection  of  the  Railway  Act,  is  like  any  other 
trespasser  responsible  to  the  person  injured  in  damages,  to  be 
recovered  in  the  ordinary  courts  of  the  country:  Corporation 
of  Parkdale  v.  West  (1887),  12  App.  Cas.  602,  614;  Wilkes  v. 
Gzowski  (1855),  13  U.  C.  R.  308;  Mason  v.  South  Norfolk 
R.W.  Co.  (1889),  19  O.R.  132,  at  p.  138;  Martini  v.  Gzowski 
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(1855),  13  U.C.R.  298.  I find  nothing  in  the  authorities  cited 
by  the  learned  counsel  for  the  defendants  in  the  least  incon- 
sistent with  this  view. 

The  plaintiff  claims  a mandatory  order  to  compel  the 
defendants  to  support  his  land  and  prevent  its  further  subsi- 
dence by  the  erection  of  a stone  wall  or  other  adequate  means. 
As  the  damages  awarded  have  been  necessarily  restricted  to 
compensation  for  the  subsidence  which  has  already  occurred, 
and  the  facts  in  evidence  make  it  apparent  that,  the  cause  of 
such  subsidence  continuing,  further  injury  will  in  all  probability 
ensue,  the  plaintiff  is,  in  my  opinion,  entitled  to  the  mandatory 
order  he  seeks,  unless  the  defendant  company,  if  unable  to 
agree  with  the  plaintiff  as  to  it,  should  prefer  now  to  institute 
proceedings  under  the  provisions  of  the  statute  to  determine  by 
arbitration  the  sum  which  should  be  paid  to  the  plaintiff  as 
compensation  for  all  damages  to  his  land  which  will  be 
sustained  in  the  future  from  the  maintenance  of  their  railway 
as  constructed.  This  case  is  clearly  distinguishable  from  Peter- 
borough v.  Grand  Trunk  R.W.  Co.  (1900),  32  O.R.  154,  1 O.L.R. 
144,  cited  by  Mr.  Carscallen.  It  would  seem  to  be  proper, 
however,  to  give  the  defendants  a reasonable  opportunity  “ to 
put  the  matter  in  train  for  the  assessment  of  compensation  ” 
under  the  statute  as  an  alternative  to  submitting  to  such  a 
mandatory  order  : Corporation  of  Parkdale  v.  West,  12  App. 
Cas.  602,  at  pp.  615-6.  For  this  purpose  I shall  stay  the  issue 
of  such  order  for  30  days.  If  within  that  time  the  defendants 
commence  proceedings  under  the  statute,  and  undertake  to 
prosecute  the  same  without  delay,  the  mandatory  order  will  not 
issue. 

In  any  event  the  plaintiff  will  have  judgment  fol*  $75  and 
his  costs  of  this  action  on  the  High  Court  scale. 
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In  re  A.  R.  Walton. 


Arrest — Foreign  Country — Forcible  Return  to  Canada  Without  Extradition 
Proceedings  — Right  to  Question  on  Habeas  Corpus  — Remands  — Verbal 
Remands — Justice  Sitting  for  Police  Magistrate — Jurisdiction. 

The  prisoner  who  had  committed  a number  of  thefts  in  Canada,  and  had 
escaped  to  the  United  States,  was  arrested  thereon  a telegram  from  Canada, 
and,  as  he  alleged,  was  forcibly  brought  back  against  his  will,  and  without 
the  intervention  of  extradition  proceedings,  the  Crown,  however,  alleg- 
ing that  he  came  back  voluntarily.  On  November  11th  he  was  brought 
before  a justice  of  the  peace  of  the  city  where  the  offences  were  committed, 
for  preliminary  investigation  into  the  charges.  There  were  then  two  inform- 
ations before  the  justice  taken  before  the  police  magistrate  on  November  6th 
on  which  warrants  of  arrest  had  been  issued,  one  being  that  on  which  the 
telegram  had  been  sent  directing  the  prisoner’s  arrest.  Two  further  inform- 
ations were  taken  on  the  same  day  before  the  justice  for  other  alleged  thefts. 
A remand  was  made  to  the  1.3th  November,  the  justice  issuing  his  warrant 
of  remand,  under  his  hand  and  seal,  the  warrant  reciting  the  bringing  of  the 
prisoner  before  him  as  a justice  of  the  peace,  acting  for,  in  the  absence  of 
and  at  the  request  of  one  of  the  police  magistrates  of  the  city,  there  being 
two  such  police  magistrates,  and  on  the  depositions  remands  were  noted 
without  it  being  stated  by  whom.  On  November  13th  a writof  habeas  corpus 
was  issued,  to  which,  by  a return,  dated  the  14th,  the  jailor  returned,  as  the 
only  cause  of  the  prisoner’s  detention,  the  warrant  of  remand  of  the  11th 
November ; but  on  the  16th  November  he  made  a further  return  of  four 
additional  warrants  of  remand,  dated  the  13th  November,  under  the  hand 
and  seal  of  the  said  police  magistrate  remanding  the  prisoner  until  the  17th 
November : — 

Held,  that  the  circumstances  under  which  the  prisoner  was  brought  back  to 
Canada  could  not  be  enquired  into,  that  being  a matter  to  be  raised  by  the 
government  of  the  country  whose  laws  were  alleged  to  have  been  violated, 
or  at  the  suit  of  the  party  injured  against  the  person  who  had  committed 
the  alleged  trespass  against  him. 

Held,  also,  whether  or  not  the  justice  had  jurisdiction  to  take  the  informations 
or  to  make  the  remand,  by  reason  of  it  not  appearing  that  he  was  acting  in 
the  absence  of  both  police  magistrates,  and  for  other  reasons,  the  detention 
of  the  prisoner  was  justifiable,  for  he  was  properly  before  the  police  magis- 
trate on  the  13th  on  the  informations  taken  before  him  on  the  6th  Novem- 
ber and  was  then  duly  remanded ; and  though  the  second  return  was  made 
subsequently  to  the  issue  of  the  writ,  it  was  valid,  and  could  be  looked  at  in 
support  of  the  prisoner’s  detention. 

This  was  an  appeal  from  the  judgment  of  Meredith,  C.J.C.P., 
refusing  to  discharge  the  prisoner  from  custody,  and  from  the 
order  made  remanding  him  to  custody.  - 

On  November  24th  the  appeal  was  argued  before  Moss7 
C.J.O.,  Osler,  Garrow,  and  Maclaren,  JJ.A.,  and  Mabee,  J. 


J.  B.  Mackenzie,  for  the  prisoner.  The  prisoner  was* 
improperly  arrested  in  Buffalo,  in  the  United  States.  It  is  not* 


XL] 


ONTARIO  LAW  REPORTS. 


95 


shewn  whether  any  or  what  information  or  warrant  was  acted 
on.  He  was  arrested  merely  in  response  to  a telegram,  and 
was  delivered  to  a detective  from  Toronto,  who  went  there  for 
the  purpose  of  receiving  him.  He  was  handcuffed  and  removed 
to  the  train ; and  it  is  absurd,  therefore,  for  the  Crown  now  to 
contend  that  he  came  voluntarily.  The  circumstances  all  shew 
that  he  was  brought  over  by  force,  and  without  being  apprised 
of  his  rights  to  question  his  apprehension  and  subsequent  pro- 
ceedings under  the  Extradition  Act.  The  American  cases 
apparently  hold  that  no  shield  is  in  such  case  thrown  around  the 
prisoner.  See  Ker  v.  Illinois  (1886),  119  U.  S.  R.  436,  where  the 
cases  are  collected,  but  in  that  case  extradition  was  never 
pursued.  Our  Act  also  is  very  much  stronger  than  that  of  the 
United  States  Act.  The  prisoner,  when  he  comes  over,  must 
be  placed  in  the  same  position  as  if  he  had  been  surrendered 
under  extradition  proceedings,  and  when  he  is  extradited 
he  can  only  be  tried  for  the  offence  on  which  the  extradition 
proceedings  were  based.  This  was  laid  down  as  long  ago  as 
Re  Burley  (1865),1  U.C.L.J.N.S  20,  34.  Here  new  charges  have 
been  preferred.  There  was  no  valid  remand  made  by  the 
justice,  Ambrose  Kent,  on  the  11th  November;  nor  had  he 
any  authority  to  take  the  information  laid  before  him  on  that 
date.  The  justice  had  no  authority  to  act.  Assuming  that 
one  justice  could  act  in  the  place  of  a police  magistrate,  the 
justice  had  no  authority  to  act  here.  TheR.S.O.  1897,  ch.  88, sec.  7, 
provides  that  no  justice  of  the  peace  can  act  except  at  the 
general  sessions  of  the  peace  or  “ in  the  case  of  illness,  absence, 
or  at  the  request  of  the  police  magistrate.”  In  1902  a second 
police  magistrate  was  appointed  (see  Ontario  Gazette,  April  5, 
1902,  p.  333),  and  the  said  section  equally  applies  to  him;  and 
by  sec.  29  one  justice  cannot  act  alone ; there  must  be  two 
justices:  Regina  v.  Clancy  (1876),  7 P.  R.  35.  The  maxim 
“ omnia  prcesumuntur  rite  et  solleniter  esse  acta  ” does  not 
apply  here,  as  contended  for  by  the  learned  Chief  Justice: 
Broom’s  Legal  Maxims,  6th  ed.,  pp.  904-5  : Rex  v.  Inhabitants 
of  All  Saints,  Southampton  (1828),  7 B.  & C.  790 ; Howard  v. 
Gossett  in  App.(1847),  10  Q.B  411, at  pp.  452-3.  The  matter  must 
come  before  one  of  the  police  magistrates  except  as  above 
specified:  sec.  785  of  the  Criminal  Code,  55  & 56  Viet.  ch.  29 
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(D.)  The  subsequent  return  made  by  the  gaoler  is  not  admis- 
sible. The  remands  then  made  on  the  13th  of  November  were 
after  the  writ  of  habeas  corpus  had  issued,  and  therefore 
were  improperly  made:  Re  Elmy  v.  Sawyer  (1834),  1 A.  & E. 
834.  The  remand  made  must  be  deemed  to  be  a verbal 
remand,  and  being  for  more  than  three  days,  and  not  to  a con- 
stable, was  invalid.  It  should  have  been  by  warrant  under  sec. 
586  of  the  Code.  The  prisoner  could  have  legally  escaped 
between  the  13th  and  the  17th  November,  and  that  is  a proper 
test  of  the  validity  of  his  detention.  The  prisoner  was  there- 
fore entitled  to  his  discharge  under  the  writ  of  habeas  corpus  : 
Hoivard  v.  Gossett,  10  Q.B.  359,  per  Coleridge,  J.,  at  p.  378. 
He  further  referred  to  Rex  v.  Clerk  (1696),  1 Salk. 349  ; Ex  p. 
Page  (1818),  1 B.  & Al.  568,  at  p.  572. 

J.  R.  Cartwright,  K.C.,  for  the  Crown.  There  is  nothing  to 
prevent  a prisoner  in  such  a case  as  this  agreeing  to  return 
voluntarily,  and  the  affidavit  put  in  by  the  detective  shews  that 
he  did  so,  and  he  was  well  aware  of  the  right  to  have  proceed- 
ings taken  under  the  Extradition  Act,  and  that  he  waived  such 
proceedings.  The  prisoner  can  if  he  chooses  make  it  a condi- 
tion of  his  returning  that  he  is  to  be  tried  on  the  charge  on 
which  he  is  arrested,  but  if  he  says  nothing  about  it  the  whole 
matter  is  at  large.  There  is  no  difficulty  about  the  charge  on 
which  the  arrest  was  made,  as  it  was  one  of  the  charges  laid  on 
the  6th  November  before  the  police  magistrate.  The  other  side 
admits  that  the  authorities  are  against  him,  that  the  method  of 
bringing  over  the  prisoner  cannot  be  raised  on  a writ  of  habeas 
corpus.  Then  as  to  the  detention.  The  justice,  Ambrose  Kent, 
had  before  him  on  the  11th  November,  when  the  prisoner  was 
brought  before  him,  the  informations  taken  before  the  police 
magistrate  on  the  6th  November,  and  on  which  warrants  of 
arrest  had  been  issued.  The  prisoner  was,  therefore,  lawfully 
in  custody  on  that  date.  The  justice  had  authority  to  make 
the  remand,  and  the  prisoner  was  duly  in  custody  on  the  13th 
November,  when  he  came  before  the  police  magistrate,  who 
duly  remanded  him  until  the  17th  November.  The  Court  is 
not  bound  by  the  first  return  made  by  the  gaoler,  but  can  look 
at  the  subsequent  return,  even  though  it  was  made  subse- 
quently to  the  issue  of  the  writ  of  habeas  corpus,  which  shews 
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valid  warrants  of  remand  : Re  Carmichael  (1865),  1 U.C.L.J.N.S.  C.  A. 

243;  Ex  p.  Dauncey  (1844),  8 Jur.  N.S.  829.  1905 

In  re 

December  12.  The  judgment  of  the  Court  was  delivered  by  Walton. 
Osler,  J.  A.:  — Upon  the  affidavit  of  the  prisoner,  who  is  Osier,  j.a. 
described  as  of  the  city  of  Toronto,  in  the  county  of  York, 
engineer,  a writ  of  habeas  corpus  directed  to  the  keeper  of  the 
common  gaol  of  the  county  of  York  was  granted  by  Teetzel,  J., 
on  the  13th  November,  1905,  returnable  before  the  presiding 
Judge  in  Chambers. 

It  appeared  from  the  affidavit  that  on  the  morning  of  the 
10th  November  the  prisoner  was  arrested  in  Buffalo,  N.Y.,  at 
the  house  of  one  F.  W.  Scott  by  an  officer  of  the  Buffalo  police 
force  on  the  strength  of  a telegram  from  Toronto  stating  “ a man 
named  A.  R.  Walton,  representing  himself  as  F.  W.  Scott,  is 
wanted  here  in  Toronto,  secure  him  if  possible.”  That  this 
officer  and  another  took  him  to  the  police  station  in  Buffalo 
where  he  was  searched,  his  money  and  the  keys  of  his  baggage 
taken  from  him  and  his  baggage  searched.  That  about  6.30 
p.m.  on  the  same  day  detective  Mackie,  of  the  Toronto  police 
force,  came  for  him,  into  whose  custody  he  was  then  transferred 
by  the  officers  at  the  Buffalo  police  station.  That  he  was  never 
taken  before  any  judicial  authority  competent  to  direct  his 
return  from  New  York  State  to  Canada;  and,  as  he  verily 
believed,  there  was  no  information  laid  before  any  judicial 
authority  which  alleged  that  he  had  committed  any  extradit- 
able offence.  That  he  did  not  know  that  if  he  had  been  charged 
with  an  extraditable  offence  he  could  not  be  removed  from  the 
State  without  an  opportunity  of  applying  for  a writ  of  habeas 
corpus , and  that  he  was  now,  on  the  11th  November,  1905, 
detained  in  close  custody  of  the  keeper  of  the  common  gaol  of 
the  county  of  York  under  a warrant  of  remand,  of  which  a copy 
was  annexed  to  the  affidavit,  having  been  brought  to  the  gaol 
by  Mackie  on  the  10th  November  from  the  said  city  of  Buffalo. 

The  writ  with  the  gaoler’s  return  thereto  was  filed  on  the 
14th  November.  The  latter  set  forth,  and  annexed  as  the  only 
cause  of  detention,  a warrant  of  remand,  dated  the  11th  Novem- 
ber, 1905,  under  the  hand  and  seal  of  Ambrose  Kent,  J.P., which 
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recites  that  the  prisoner  ‘‘was  this  day  brought  before  the  under- 
signed Ambrose  Kent,  a J.P.  for  the  city  of  Toronto,  acting  for, 
at  the  request  and  in  the  absence  of  George  Taylor  Denison, 
Esquire,  police  magistrate,  for  that  he  on  the  1st  day  of  Novem- 
ber, 1905,  at  the  city  of  Toronto,  unlawfully  did  steal  ” (sic) 
and  remands  him  into  custody  until  the  13th  November,  1905. 

A further  affidavit  of  the  prisoner  was  tiled  on  the  14th 
November  verifying  (1)  copy  of  the  information  and  complaint 
of  A.  G.  Mackie  taken  on  the  11th  November,  1905,  before 
Kent,  J.P.  for  the  city  of  Toronto,  acting  for,  at  the  written 
request  and  in  the  absence  of  the  police  magistrate,  charging  the 
prisoner  with  the  theft  on  the  1st  November  of  certain  property 
of  one  Mack. 

(2)  Copy  of  an  information  by  the  same  complainant  taken 
on  the  11th  November,  by  Kent,  J.P.,  acting  as  before,  charging 
the  prisoner  with  having,  on  the  1st  of  November,  obtained  by 
false  pretences  certain  described  property  of  Ryrie  Brothers, 
with  intent  to  defraud. 

(3)  Copy  of  an  information  by  one  L.  H.  Luke,  taken  on 
the  6th  November,  1905,  before  George  Taylor  Denison,  Esquire, 
police  magistrate  for  the  city  of  Toronto,  charging  the  prisoner 
with  having,  on  the  1st  November,  1905,  obtained  by  false 
pretences  certain  property  described  from  Ambrose  Kent  & Son, 
Ltd.,  with  intent  to  defraud. 

(4)  Copy  of  an  information  by  one  W.  H.  Harvey,  taken 
on  the  6th  November,  before  the  police  magistrate,  charging  the 
prisoner  with  the  theft  on  the  2nd  November,  1905,  of  certain 
articles  described,  the  property  of  the  Julian  Sale  Leather  Co. 

At  the  foot  of  each  of  these  informations  remands  are  noted 
from  the  11th  to  the  13th  and  from  the  13th  to  the  17th 
November. 

The  affidavit  goes  on  to  repeat  some  of  the  matters  stated 
in  the  defendant’s  first  affidavit,  and  adds  that  the  Ambrose 
Kent  before  whom  two  of  the  charges  were  laid  is  the  same 
person  whose  firm  the  defendant  had  been  alleged  to  have 
defrauded  and  the  Ambrose  Kent  who  remanded  him  on  the 
11th  instant. 

An  affidavit  by  the  prisoner’s  counsel,  sworn  on  the  14th 
November,  verifies  copies  of  two  warrants  for  the  arrest  of  the 
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prisoner,  issued  by  the  police  magistrate  on  the  6th  November, 
one  upon  information  No.  (4)  of  the  same  date  for  theft  from 
the  Julian  Sale  Leather  Co.  (L’td),  and  the  other  upon  informa- 
tion No.  (3),  also  of  the  same  date,  for  obtaining  property  from 
Kent  & Sons  by  false  pretences. 

The  deponent  further  states  that  the  former  is  a copy  of  the 
warrant  under  the  supposed  authority  of  which  the  prisoner’s 
arrest  was  made  on  telegram  to  Buffalo  on  the  10th  November, 
and  that  the  charges  dated  the  11th  November  Nos.  (1)  and  (2) 
supra  were  not  laid  until  after  the  defendant’s  remand  at  the 
police  court  on  that  day. 

On  the  16th  November  a further  return,  dated  the  15th 
November,  was  made  by  the  gaoler  to  the  writ  of  habeas  corpus , 
annexing  four  additional  warrants  of  remand,  dated  the  13th 
November,  under  the  hand  and  seal  of  Geo.  T.  Denison,  Esquire, 
police  magistrate,  on  which  he  held  and  detained  the  prisoner. 
These  several  remands  appear  to  be  upon  the  charges  mentioned 
in  the  several  informations  already  set  forth. 

On  the  motion  for  the  prisoner’s  discharge,  upon  filing  of  the 
writ  of  habeas  corpus  and  the  returns  thereto,  the  foregoing 
papers  were  before  the  Court,  and  also  an  affidavit  of  Mackie 
the  constable  who  brought  the  prisoner  from  Buffalo.  The 
deponent  states  that  he  went  to  Buffalo  for  the  purpose  of 
bringing  him  to  Toronto,  and  that  when  he  saw  him  the  prisoner 
informed  him  that  he  was  ready  and  willing  to  return  and  that 
afterwards  when  on  the  train  with  him  he  “ learned  from  him  ’” 
that  he  knew  he  could  not  be  brought  to  Toronto  unless  he 
“ voluntarily  consented  ” without  extradition  proceedings  being 
taken. 

The  motion  was  refused  and  the  prisoner  remanded. 

On  the  appeal  Mr.  Mackenzie  objected  that  the  prisoner 
having  been  wrongfully  arrested  at  Buffalo  and  forcibly  brought 
into  Canada  against  his  will  and  not  under  the  provisions  of 
the  Extradition  Treaty,  was  now  unlawfully  in  custody  under 
any  charge  at  that  time  or  afterwards  made  against  him  in 
respect  of  an  offence  theretofore  committed  in  this  country. 
That  the  remand  by  Kent,  J.P.,  mentioned  in  the  first  return  of 
the  gaoler  to  the  writ  was  illegal,  the  magistrate  having  no 
authority  to  act  but  in  the  absence  as  well  of  the  deputy  police 
magistrate  as  of  the  police  magistrate,  which  did  not  appear  in 
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the  warrant  of  remand.  That  the  custody  under  that  remand 
being  illegal  the  prisoner  could  not  be  detained  under  any  sub- 
sequent warrant  of  remand  upon  the  same  charge.  That  the 
remands  of  the  13th  November  were  verbal  remands  only 
whereas  being  for  more  than  3 clear  days  they  should  have 
been  by  warrant. 

We  do  not  see  that  any  sufficient  ground  has  been  made 
out  to  entitle  the  prisoner  to  his  discharge  The  prisoner  was 
before  the  police  magistrate  upon  a preliminary  investigation. 
There  were  no  extradition  proceedings  and  we  cannot  enquire 
into  the  circumstances  under  which  he  was  brought  into  this 
'Country.  Mr.  Mackenzie  conceded  that  the  only  authorities  he 
could  find  were  against  him  on  this  point : Regina  v.  Lopez 
(1858),  1 D.  & B.  525,  546;  Ex  p.  Scott  (1829),  9 B.  & C.  446 ; 
Ker  v.  Illinois,  119  U.S.R.  436;  Rex  v.  Whitesides,  8 O.L.R. 
622  (C.A.).  These  cases  or  some  of  them  shew  that  the 
remedy  for  the  illegal  arrest  and  the  kidnapping  of  the 
prisoner  is  by  proceedings  at  the  instance  of  the  government  of 
the  foreign  country  whose  laws  have  been  violated,  or  at  the 
suit  of  the  party  injured  against  the  trespasser.  If  he  is  found 
in  this  country  charged  with  a crime  committed  against  its 
laws  it  is  the  duty  of  our  Courts  to  take  care  that  he  shall  be 
amenable  to  justice. 

Then  as  to  the  remands  : The  remand  warrant  first  returned 
by  the  gaoler  may  be  irregular  on  the  ground  that  the  justice 
of  the  peace  had  no  jurisdiction  to  act  except  in  the  absence  of 
both  police  magistrates,  as  well  as  on  other  grounds,  and  so  also 
may  be  the  information  taken  before  the  same  justice  on  the  11th 
November.  As  to  this,  however,  there  being  as  we  think  other 
sufficient  grounds  shewn  for  the  prisoner’s  detention,  it  is  not 
necessary  to  express  an  opinion.  There  are  two  informations, 
taken  on  the  6th  November,  to  the  regularity  of  which  no 
exception  can  be  taken,  in  the  proceedings  upon  which  the 
prisoner  was  before  the  police  magistrate  on  the  13th  Novem- 
ber. Remands  are  noted  upon  both  of  these  from  the  11th  to 
the  13th  November,  and  these  not  being  for  more  than  three 
clear  days  might  properly  have  been  verbal  remands  : Cr.  Code, 
sec.  586  (c).  One  of  these  may  have  been  and  probably  was  the 
remand  mentioned  in  and  annexed  to  the  gaoler’s  first  return, 
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the  remand  by  Kent,  J.P.,  upon  information  No.  4 of  W.  H.  C.  A. 

Harvey  for  theft  from  the  Julian  Sale  Leather  Company,  the  1905 

warrant  issued  upon  which  is  sworn  to  have  been  that  upon  the  In  re 
supposed  authority  of  which  the  telegram  was  sent  instructing  Walton. 
the  defendant’s  arrest  in  Buffalo.  0sler*  J-A- 

By  whom  however  the  remand  endorsed  upon  information 


No.  3 of  W.  H.  Luke  from  the  11th  to  the  13th  of  November 
was  made  we  are  not  informed  nor  can  we  intend  anything 
against  it.  There  is  no  warrant  returned  in  respect  of  it  and 
as  a verbal  remand  for  a time  not  exceeding  three  clear  days  it 
was  authorized  by  the  Code  as  already  pointed  out.  The 
prisoner  was  before  the  police  magistrate  at  the  expiration  of 
that  remand  on  the  lpth  November,  and,  for  anything  we  can 
see  to  the  contrary,  was  then  in  lawful  custody  upon  the  charge 
mentioned  in  the  information  No.  3,  and  he  was  then  further 
remanded  by  the  police  magistrate  until  the  17  th  November. 
The  remand  is  noted  at  the  foot  of  the  information,  and  the 
gaoler’s  second  return  returns  a warrant  therefor  under  the 
hand  and  seal  of  the  police  magistrate,  and  also  a similar  remand 
upon  information  No.  4.  Even  if  up  to  the  13th  November  the 
detention  of  the  prisoner  was  illegal  he  was  before  the  police 
magistrate  on  that  day  upon  the  two  informations  of  the  6th 
November,  and  I see  nothing  to  affect  the  validity  of  either  of 
the  two  remands  of  the  13th  November  on  those  charges: 
Regina  v.  Waters  (1873),  12  Cox  390.  These  are  sufficient  for 
the  purpose  of  detaining  the  prisoner  though  made  subse- 
quently to  the  issue  of  the  writ  of  habeas  corpus. 

“ If  at  the  time  of  the  return  ...  a legal  cause  for  the 
restraint  then  imposed”  is  shewn,  “the  prisoner  will  not  be 
discharged  notwithstanding  the  original  taking  may  have  been 
without  legal  authority.” 

“ And  though  the  original  warrant  of  commitment  be  irre- 
gular, yet,  if  a regular  warrant  of  detainer  for  the  same  offence, 
issued  subsequently  to  the  writ  of  habeas  corpus  be  returned,  the 
court  will  remand  the  prisoner:”  Hurd  on  Habeas  Corpus,  2nd 
ed.,p.  251. 

“ When  after  a rule  for  a habeas  corpus  has  been  granted 
a warrant  is  issued  which  renders  the  custody  lawful  the  court 
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will  discharge  the  rule : ” Ex  p.  Dauncey,  8 Jur.  N.S.  829  ; 
Re  Carmichael,  1 U.C.L.J.N.S.  243. 

Mr.  Mackenzie  cited  the  case  of  Re  Elmy  v.  Sawyer, 
1 A.  & E.  843,  but  it  has  no  application  to  the  facts  before  us. 
There  the  defendant  having  been  convicted  for  a penalty  was 
committed  to  gaol  under  a warrant  which  was  defective  in  point 
of  law.  The  justices  had  by  statute  power  to  amend  the  com- 
mitment and  some  days  afterwards  it  was  withdrawn  and 
another  warrant  substituted,  it  did  not  appear  by  whom  nor 
was  it  expressed  to  be  an  amended  warrant.  The  Court  held 
that  the  defendant  could  not  be  detained  under  the  second 
warrant  “ on  the  ground  that  it  (was)  not  shewn  that  the  one 
warrant  had  been  substituted  by  the  justices  for  the  other.” 

In  this  case  we  have  before  us  new  and  independent  war- 
rants of  commitment  pending  the  preliminary  investigation,  the 
validity  of  which  cannot  be  affected  by  any  irregularity  in  the 
earlier  detention  of  the  prisoner. 

The  appeal  must  therefore  be  dismissed  and  the  prisoner 
remanded. 


G.  F H. 
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[STREET,  J.] 

The  Corporation  of  the  City  of  Toronto 
y. 

The  Toronto  Railway  Company. 


1905 
Dec.  12. 


Street  Railways — Toronto  Railway — Streets  in  Newly  Annexed  Territory — By- 
law— Passing  of,  before  date  of  Act — Annexing  Territory — Recommendation 
— of  Engineer — Adoption  by  Resolutian — 2 Edw.  VII.  ch.  27,  sec.  16  (O.) 
— Necessity  of  By-law  Undei — Specific  Performance — Option  to  Others  to 
Lay  Down  Rails — Effect  of — Engineer — Authority  of — Stopping  Places — 
Right  to  Fix — Determination  of  Engineer. 


By  sec.  14  of  the  agreement  entered  into  between  the  plaintiffs  and  defendants, 
set  out  in  55  Viet.  ch.  99  (0.)  the  defendants  are  required  to  establish  and 
lay  down  new  lines  and  to  extend  the  tracks  and  street  car  service  on  such 
streets  as  may  be  from  time  to  time  recommended  by  the  city  engineer  and 
approved  by  the  city  council  within  such  period  as  may  be  fixed  by  by-law 
to  be  passed  by  a vote  of  two-thirds  of  all  the  members  of  the  council  ; and 
all  such  extensions  and  new  lines  shall  be  regulated  by  the  same  terms  and 
conditions  as  relate  to  the  existing  system,  etc.  A recommendation  was 
made  by  the  city  engineer  to  the  city  council  that  a double  line  of  tracks 
should  be  laid  down  and  the  car  service  extended  on  the  continuation  of  one 
of  the  streets  in  the  city,  and  a by-law  was  passed  duly  approving  thereof 
and  fixing  the  date  for  such  service,  of  which  the  defendants  were  duly 
notified.  The  continuation  of  said  street  was  in  territory  brought  into  the 
city  subsequently  to  the  entering  into  of  the  agreement : — 

Held , that  the  agreement  applied  as  well  to  streets  brought  within  the  city 
subsequently  to  the  entering  into  of  the  said  agreement  as  to  those  then 
within  its  limits. 

Corporation  of  Toronto  v.  Toronto  R.  W.  Go.  (1904),  5 O.W.R.  130,  affirmed  by 
Privv  Council,  March  number  of  C.L.J.  1906;  Corporation  of  Toronto  v. 
Toronto  R.  W.  Co.  (1904),  9 O.L.R.  333,  10  O.L.R.  657,  followed. 

Held,  also  that  it  was  not  essential  that  the  city  should  pass  a by-law  as 
required  by  sec.  16  of  2 Edw.  VII.  ch.  27  (O.)  which  provides  that  prior  to 
the  passing  a by-law  authorizing  any  electric  railway  company  to  lay  out  or 
construct  its  railway  on,  upon  or  along  any  public  highway,  road,  street  or 
lane,  notice  must  be  given  similar  to  that  required  by  sec.  632  of  the  Muni- 
cipal Act,  for  that  section  only  applies  to  those  electric  railways  which  come 
within  R.S.O.  1897  ch.  209,  and  had  no  application  to  the  defendants. 

The  by-law  for  the  laying  out  and  construction  of  the  extension  was  passed  on 
the  10th  April,  1905,  while  the  statute  for  the  annexation  of  the  territory  in 
question  was  not  passed  until  the  25th  of  May,  1905  ; but  the  Lieutenant- 
Governor’s  proclamation  annexing  the  territory  was  issued  on  the  3rd  March 
to  take  effect  on  the  10th  March,  1905,  to  which  no  objection  was  ever  taken  : 

Held,  that  the  by-law  was  valid. 

By  sec.  5 of  63  Viet.  ch.  102  (O.)  it  is  provided  that  if  the  railway  company 
neglect  or  fail  to  perform  any  of  their  obligations  under  the  Act  and  the 
agreement,  and  an  action  is  brought  to  compel  performance  the  Court  before 
whom  the  action  is  tried  shall,  notwithstanding  any  rule  of  law  or  practice 
to  the  contrary,  enquire  into  the  alleged  breach,  and  in  case  a breach  is 
found  to  have  been  committed,  shall  make  an  order  specifying  what  things 
shall  be  done  by  the  defendants  as  a substantial  compliance  with  the  Act 
and  agreement ; which  shall  be  enforcible  in  the  same  manner,  etc. , as  a 
mandamus : — 
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Held,  that  an  order  could  be  made  specifying  what  was  necessary  to  be  done 
to  constitute  a substantial  compliance  with  the  agreement : — 

Corporation  of  Kingston  v.  Kingston  & Cataraqui  St.  JR.  W.  Co.  (1903),  25 
A.R.  462,  specially  referred  to. 

Held,  also,  that  the  corporation  conld  enforce  the  laying  out  of  such  extension 
notwithstanding  the  option  given  by  sec.  17  of  the  agreement  to  grant  to 
another  person  or  company  the  right  of  laying  down  lines  on  streets,  after 
failure  of  the  defendants,  though  duly  notified,  to  do  so. 

Held,  also,  that  the  engineer  for  the  time  being  and  not  the  engineer  who  held 
office  when  the  agreement  was  entered  into  is  the  one  referred  to  therein, 
and  that  he  does  not  act  in  a judicial  capacity  but  as  the  executive  officer  of 
the  corporation,  to  whom  he  must  make  his  recommendation,  which  the 
council  may  approve  or  reject  as  they  see  fit. 

By  sec.  26  of  the  agreement  it  is  provided  that  the  speed  and  service  necessary 
on  any  main  line,  part  of  same  or  branch  is  to  be  determined  by  the  city 
engineer  and  approved  of  by  the  council  ; and  by  sec.  39  it  is  provided  that 
the  cars  shall  only  be  stopped  clear  of  cross  streets,  and  midway  between 
streets,  where  the  distance  exceeds  600  feet  : — 

Held,  that  the  regulation  of  the  places  at  which  cars  are  to  stop  to  take  on 
and  let  off  passengers  is  part  of  the  service  within  sec.  26,  and,  therefore, 
subject  to  the  limitations  of  sec.  39,  the  defendants  might  be  required  to 
stop  wherever  the  city  engineer  and  city  council  might  agree  in  requiring 
them  to  do  so. 

The  engineer  reported  to  the  council  recommending  that  the  cars  should  be 
required  to  stop  at  certain  specified  points,  and  his  report  was  adopted  by 
resolution  of  the  council : — 

Held,  that  this  was  a determination  and  not  merely  a recommendation  of  the 
engineer,  for  it  must  be  assumed  that  before  making  his  recommendation  he 
had  determined  the  matter  so  far  as  he  could  ; and  that  it  was  not  essential 
that  the  adoption  of  such  recommendation  should  be  by  by-law. 

These  were  actions  tried  before  Street,  J.,  at  the  Toronto 
non -jury  sittings  on  23rd  November,  1905. 

Fullerton,  K.C.,  Joseph  Montgomery,  and  William  Johns- 
ton, for  the  plaintiffs. 

William  Laidlaw,  K.C.,  and  Wallace  Nesbitt,  K.C.,  for  the 
defendants. 

The  action  was  brought  to  compel  the  defendants  to 
establish  and  lay  down  a double  line  of  street  railway  tracks 
on  Avenue  road  from  a connection  with  the  existing  rails 
on  Avenue  road  northerly  to  Clinton  avenue,  and  to  extend  a 
street  car  service  on  such  street : also  to  compel  the  defendants 
to  stop  their  cars  on  the  request  of  passengers  at  certain  street 
crossings  where  at  present  they  refused  to  stop : and  for  a 
declaration  of  the  rights  of  the  parties  under  the  agreements 
between  them  upon  the  two  matters  above  mentioned. 

The  evidence,  so  far  as  material,  is  set  out  in  the  judgment. 
The  learned  Judge  reserved  his  decision  and  subsequently 
delivered  the  following  judgment : — 
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December  12.  Street,  Jj  | — In  the  agreement  between 
the  plaintiffs  and  defendants  set  forth  as  a schedule  to  the 
Ontario  Statute  55  Viet.  ch.  99,  sec.  14,  of  the  award,  conditions, 
tender  and  by-law  referred  to  in  the  agreement  and  forming 
part  of  it  is  as  follows : 

“ The  purchaser  will  be  required  to  establish  and  lay  down 
new  lines  and  to  extend  the  tracks  and  street  car  service  on 
such  streets  as  may  be  from  time  to  time  recommended  by 
the  city  engineer  and  approved  by  the  city  council  within  such 
period  as  may  be  fixed  by  by-law  to  be  passed  by  a vote  of 
two-thirds  of  all  the  members  of  said  council,  and  all  such 
extensions  and  new  lines  shall  be  regulated  by  the  same  terms 
and  conditions  as  relate  to  the  existing  system,  and  the  right 
to  operate  the  same  shall  terminate  at  the  expiration  of  the 
term  of  this  contract.” 

Pursuant  to  this  section  the  city  engineer  recommended 
that  the  defendants  should  be  required  to  lay  down  a double 
line  of  tracks  on  Avenue  road,  from  a connection  with  the 
existing  line  thereon,  northerly  to  Clinton  avenue,  and  to 
extend  their  street  car  service  thereon:  and  on  10th  April, 
1905,  the  city  council  passed  their  by-law  No.  4520,  and 
approved  the  engineer’s  recommendation  and  fixed  the  first  day 
of  June,  1905,  as  the  date  within  which  the  said  tracks  were 
to  be  laid  down : and  the  defendants  were  duly  notified  of  the 
premises,  but  have  refused  to  comply  with  the  recommendation 
of  the  engineer  and  the  requirements  of  the  by-law. 

They  based  their  refusal  in  their  pleadings,  and  upon  the 
trial  and  argument  of  the  case  before  me,  upon  the  following 
grounds : — 

1st.  That  sec.  14  above  set  out  did  not  apply  to  the  portion 
of  Avenue  road  over  which  they  were  required  to  lay  down 
the  new  piece  of  track,  because  in  1891  when  the  agreement  in 
in  question  was  entered  into,  that  portion  of  Avenue  road  lay 
outside  the  city  limits  as  they  then  existed,  and  was  only 
brought  within  them  during  the  present  year,  1905;  and  the 
agreement  must  be  taken  to  refer  only  to  the  city  of  Toronto 
as  it  existed  at  the  date  of  the  agreement  in  1891,  and  not  to 
the  city  as  enlarged  by  subsequent  annexations  or  additions. 
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I think  it  is  clear  that  the  question  whether  the  agreement 
of  1891  was  to  be  construed  as  applying  only  to  the  city  of 
Toronto  as  it  then  existed,  or  as  applying  also  to  streets  formed 
upon  land  afterwards  added  to  the  city,  was  raised  and  passed 
upon  by  the  Court  of  Appeal  in  a former  action  between  the 
same  parties,  the  judgment  of  the  Court  of  Appeal  in  which  is 
reported  in  5 O.W.R.  130.  The  history  of  the  property  there 
in  question  detailed  by  the  Chief  Justice  at  pp.  131-2-3,  shews 
that  it  was  not  within  the  city  limits  at  the  date  of  the  agree- 
ment but  was  added  to  the  city  on  27th  May,  1893,  before  the 
track  was  laid  down  upon  it : and  the  express  language  of  the 
Chief  Justice  concurred  in  by  the  other  members  of  the  Court 
declares  that  the  piece  of  track  there  in  question  is  subject  to 
the  agreement  of  1891,  because  that  agreement  covers  not  only 
the  streets  within  the  city  at  its  date  but  also  covers  those 
which  shall  be  brought  within  it  at  any  time  during  the 
currency  of  the  agreement.  This  decision  has  been  lately 
affirmed  by  the  Privy  Council.* 

The  same  question  formed  one  of  the  subjects  of  a special 
case  stated  between  the  same  parties,  and  was  decided  in  the 
same  way  by  Anglin,  J.,  in  a judgment  delivered  on  10th 
November,  1904,  and  reported  in  9 O.L.R.  333,  which  has  since 
been  confirmed  upon  this  point  by  the  Court  of  Appeal,  10 
O.L.R.  657. 

I am  bound,  I think,  to  follow  these  decisions  and  to  hold 
in  favour  of  the  plaintiffs  upon  this  objection. 

2nd.  The  defendants  plead  that  they  have  no  power  to 
comply  with  the  request  of  the  plaintiffs  to  lay  down  their 
tracks  upon  the  new  portion  of  Avenue  road  because  the 
plaintiffs  have  passed  no  by-law  complying  with  the  provisions 
of  sec.  16  of  2 Edw.  VII.  cap.  27,  entitled  “ An  Act  respecting 
Electric  Railways,”  which  provides  that  “ No  municipal  council 
notwithstanding  anything  contained  in  ‘ The  Electric  Railway 
Act,’  or  any  other  Act  to  the  contrary,  shall  pass  a by-law 
authorizing  any  electric  railway  company  to  lay  out  or  con- 
struct its  railway  on,  upon,  or  along  any  public  highway  road, 
street,  or  lane,”  until  notice  had  been  given  similar  to  those 
required  by  sec.  632  of  the  Municipal  Act. 


* Reported  in  the  March  number,  Canada  Law  Journal  for  1906. 
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It  is  admitted  that  the  by-law  passed  by  the  plaintiffs 
requiring  the  defendants  to  construct  their  line  upon  the  new 
part  of  Avenue  road  was  passed  without  giving  any  such 
notice,  but  it  is  contended  by  the  plaintiffs  that  the  section 
relied  on  by  the  defendants  does  not  apply. 

In  my  opinion  that  section  has  no  application  here.  The 
legislation  relating  to  “ Street  Railways  ” even  when  they  use 
electric  power,  and  that  relating  to  “ Electric  Railways,”  is 
contained  in  different  Acts  of  the  R.S.O.,  the  former  being 
governed  by  ch.  208,  and  the  latter  by  ch.  209.  The 
distinction  between  the  two  classes  of  railway  seems  to  be 
pointed  out  by  sub-sec.  6 of  sec.  4 of  ch.  209,  which  declares 
that  that  Act  shall  not  apply  to  or  include  an  electric  railway 
wholly  constructed  and  operated  within  the  limits  of  any  city 
, . . nor  to  any  extension  of  such  railway  beyond  such  limits 
for  a distance  not  exceeding  a mile  and  a half ; and  by  sub-sec. 
7 of  the  same  section  which  declares  that  “ the  Street  Railway 
Act”  shall  not  apply  to  any  electric  railway  company  to  which 
“ the  Electric  Railway  Act  ” applies. 

Section  16  of  cap.  27  of  2 Edw.  VII.  was  intended,  in  my 
opinion,  to  apply  to  those  electric  railways  only  which  come 
within  ch.  209  of  the  R.S.O.,  and  the  defendants  do  not  come 
within  the  provisions  of  that  Act. 

3rd.  That  the  by-law  requiring  the  defendants  to  make  the 
Avenue  road  extension  was  passed  on  10th  April,  1905,  whereas 
the  statute  by  which  the  annexation  was  finally  completed  was 
not  passed  until  25th  May,  1905. 

The  proclamation  of  the  Lieutenant-Governor  annexing  the 
territory  which  included  the  new  Avenue  road  was  however 
issued  on  3rd  March,  1905,  to  take  effect  on  10th  March,  1905. 
No  objections  to  the  validity  of  the  proclamation  were  suggested: 
if  any  doubt  existed  as  to  the  validity  of  any  part  of  it  it  must 
have  been  with  regard  to  the  portions  of  it  relating  to  assess- 
ment and  taxation,  and  as  to  those  the  Act  declares  that  the 
Lieutenant-Governor  had  the  power  which  he  has  exercised. 
This  objection  therefore  also  fails. 

4th.  That  the  Court  should  refuse  to  order  specific  perform- 
ance of  an  agreement  to  build  and  operate  a street  railway, 
upon  the  authority  of  the  principles  laid  down  in  Corporation 
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of  Kingston  v.  Kingston  and  Cataraqui  Street  R.  W.  Co.  (1898), 
25  A.R.  462. 

This  objection  would  have  been  an  extremely  formidable 
one  but  for  the  provisions  of  sec.  5 of  ch.  102,  63  Viet,  of  the 
Ontario  Legislature,  which  provides  that  if  the  defendants 
neglect  or  fail  to  perform  any  of  their  obligations  under  the 
Act  and  agreement  set  forth  in  the  statute  55  Viet.  ch.  99,  and 
an  action  is  brought  to  compel  performance,  the  Court  before 
whom  the  action  is  tried  shall  notwithstanding  any  rule  of 
law  or  practice  to  the  contrary  enquire  into  the  alleged  breach 
and  in  case  a breach  is  found  to  have  been  committed  shall 
make  an  order  specifying  what  things  shall  be  done  by  the 
defendants  as  a substantial  compliance  with  the  said  Act  and 
agreement : and  that  every  such  order  shall  be  enforceable  in 
the  same  manner  and  to  the  same  extent  as  a mandamus 
granted  by  the  Court. 

This  section  was  passed  after  the  judgment  of  the  Court  of 
Appeal  in  the  Kingston  case  above  referred  to,  and  was,  in  my 
opinion,  plainly  intended  to  prevent  the  defendants,  if  possible,, 
from  evading  the  obligations  into  which  they  had  entered,  as 
the  Kingston  Street  Railway  Company  had  been  able  to  do.  I 
am  required  by  the  section  to  make  an  order  specifying  what 
should  be  done  by  the  defendants  in  order  to  constitute  a 
substantial  compliance  with  their  agreement.  Their  agreement 
requires  them,  under  the  circumstances,  first,  to  lay  down  the 
double  line  of  rails  required  by  the  by-law  in  the  manner  and 
according  to  the  requirements  of  their  agreement  with  the  city, 
and  to  connect  this  double  line  of  rails  with  their  existing  lines 
on  Avenue  road  : and  second,  to  extend  the  existing  service  of 
cars  to  the  new  line  and  to  operate  it  as  part  of  their  system. 
The  form  of  the  order  may  be  settled  before  me  if  necessary,  so 
that  it  may  comply  with  the  section  in  specifying  what  is  to 
be  done. 

5th.  That  the  city  engineer  was  acting  in  a judicial  capacity 
in  the  various  matters  which  under  the  agreement  can  only  be 
done  upon  his  recommendation,  and  could  therefore  not  act 
without  notice  to  the  parties,  and  without  hearing  full 
discussion. 


XI.] 


ONTARIO  LAW  REPORTS. 


109 


In  my  opinion  the  terms  of  the  Act  do  not  make  the 
engineer  an  arbitrator  or  confer  judicial  powers  upon  him.  He 
is  the  executive  officer  of  the  plaintiffs  having  control  and 
superintendence  of  the  streets  of  the  city  and  the  works  in 
connection  with  them : he  makes  his  recommendations  to  the 
city  council  with  regard  to  street  railway  matters  as  in  all 
other  matters  in  his  department,  and  his  recommendations  may 
then  be  approved  or  rejected  by  that  body. 

6th.  The  city  engineer  for  the  time  being  and  not  the  city 
engineer  who  held  office  when  the  agreement  was  made,  is  the 
person  intended  by  the  description,  “ The  city  engineer,”  in  the 
Act  and  agreement. 

7th.  The  plaintiffs  are  entitled  to  enforce  the  provisions  of 
sec.  14,  of  the  award,  conditions,  tender  and  by-law  notwith- 
standing the  option  given  them  by  sec.  17  of  the  same 
instrument  to  grant  to  another  person  or  company  the  right  of 
laying  down  lines  on  streets  upon  which  the  defendants,  after 
being  duly  required,  have  failed  to  do  so. 

These,  I think,  exhaust  the  objections  raised  by  the 
defendants  as  defences  to  the  plaintiffs’  claim  to  have  the 
defendants’  lines  extended  to  the  new  portion  of  Avenue  road, 
and  I have  overruled  them  all. 

The  plaintiffs  further  ask  that  the  defendants  may  be 
ordered  to  stop  their  cars  on  the  request  of  passengers  desiring 
to  get  on  or  off*  at  certain  specified  cross  streets  and  places 
recommended  by  the  city  engineer  and  approved  by  resolution 
of  the  city  council.  The  plaintiffs  claim  this  right  under  the 
26th  section  of  the  award,  conditions,  tender  and  by-law,  which 
is  as  follows  : — “ The  speed  and  service  necessary  on  each  main 
line,  part  of  same,  or  branch  is  to  be  determined  by  the  city 
engineer  and  approved  by  the  city  council.” 

Under  sec.  39  of  the  same  instrument  it  is  provided  that 
“ Cars  shall  only  be  stopped  clear  of  cross  streets  and  midway 
between  streets  where  distance  exceeds  600  feet.” 

The  defendants  object  to  comply  with  the  resolution  of  the 
city  council  upon  the  following  grounds:  — 1st.  That  the 
regulation  of  the  places  at  which  the  cars  are  to  be  stopped  is 
not  a matter  coming  within  the  26th  section,  but  is  left  to  be 
determined  by  the  defendants  themselves  subject  only  to  the 
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restrictions  of  the  39th  section.  In  other  words,  that  so  long 
as  they  stop  only  at  cross  streets,  and  midway  between  streets 
only  where  the  distance  exceeds  600  feet,  they  may  stop  at 
such  points  only  as  they  deem  advisable. 

In  my  opinion  the  regulation  of  the  places  at  which  cars 
are  to  stop  to  take  on  and  let  off  passengers  is  part  of  the 
“ service  ” of  the  cars  of  the  defendants  within  the  meaning  of 
the  26th  clause,  and  they  may  therefore  be  required  subject  to 
the  limitations  of  sec.  39  to  stop  wherever  the  city  engineer 
and  the  city  council  may  agree  in  requiring  them  to  do  so. 

2nd.  That  the  city  engineer  has  not  “ determined  ” but  only 
“ recommended  ” that  the  defendants  should  be  required  to  stop 
their  cars  at  the  points  in  dispute.  The  words  used  by  the 
engineer  in  his  report  to  the  council  are  “ I beg  to  recommend/'* 
and  his  report  was  adopted  by  a resolution  of  the  council  on 
the  25th  April,  1905.  I think  it  is  only  proper  to  assume 
that,  before  the  city  engineer  “ recommended  ” to  the  council 
that  the  defendants  should  be  required  to  stop  their  cars  at  the 
points  named  in  his  report,  he  had  “ determined  ” the  point  so 
far  as  he  could. 

I therefore  overrule  this  objection. 

3rd.  That  the  council  have  not  adopted  the  engineer’s  report 
by  by-law  but  only  by  resolution,  and  that  they  could  only 
act  in  this  matter  by  by-law. 

The  26th  section  above  quoted  only  requires  that  the 
determination  of  the  engineer  shall  be  approved  by  the  council. 

I am  of  opinion  that  this  approval  may  be  signified  by 
resolution,  and  that  a by-law  was  unnecessary : Corporation  of 
Pembroke  v.  Canada  Central  R.W-  Co.  (1883),  3 O.R  503^ 
Port  Arthur  High  School  Board  v.  Corporation  of  Fort  wil- 
liam (1898),  25  A.R.  522-527. 

I think  the  plaintiffs  are  therefore  upon  this  second  branch 
of  their  claim  entitled  to  an  order  that  the  defendants  should 
comply  with  the  engineer’s  report  as  to  where  they  should  stop 
and  restraining  them  from  running  cars  except  in  accordance 
with  such  order. 

And  the  defendants  should  pay  the  costs  of  the  action. 


G.  F.  H. 
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[IN  CHAMBERS.] 

Ontario  Lumber  Company  y.  Cook. 

Pleading — Particidars — Settled  A ccounts . 

In  order  to  open  settled  accounts  on  the  ground  of  mistake  specific  errors 
must  be  alleged  and  proved.  General  allegations  are  not  sufficient,  and  if 
made  must  be  supplemented  by  particulars. 

Motion  by  the  defendants  for  particulars,  made  under  the 
circumstances  stated  in  the  judgment,  argued  before  the  Master 
in  Chambers  on  the  8th  of  January,  1906. 

A.  H.  Marsh , K.C.,  for  the  defendants. 

A.  G.  F.  Lawrence , for  the  plaintiffs. 

January  11.  The  Master  in  Chambers: — In  this  action 
the  plaintiffs  ask  to  have  the  accounts  taken  between  them- 
selves and  one  G.  J.  Cook,  who  died  on  the  19th  of  August, 
1902,  and  his  executors,  who  are  the  defendants.  Certain 
financial  dealings  took  place  from  1889,  and,  as  set  out  in  the 
statement  of  claim,  on  the  16th  of  February,  1905,  the  accounts 
were  settled  and  the  plaintiffs  paid  to  the  defendants  the 
balance  claimed  by  them  as  due. 

The  eighth  paragraph  of  the  statement  of  claim  alleges  that 
the  plaintiffs  have  since  discovered  errors  such  as,  if  proved, 
will  no  doubt  entitle  them  to  some  relief ; but  no  specific  errors 
are  alleged.  The  defendants  have  therefore  moved  for  full 
particulars  of  this  paragraph. 

For  the  motion  reliance  was  placed  on  Chambers  v.  Goldwin 
(1804),  9 Ves.  254.  In  that  case,  at  p.  266,  Lord  Eldon  said  : 
“ The  bill  must  either  seek  to  set  aside  the  accounts,  as  imput- 
ing the  settlement  of  them  to  fraud;  or,  letting  them  stand, 
must  seek  to  surcharge  and  falsify  them;  in  which  case,  if  they 
are  to  be  considered  settled  and  signed,  the  rule  is  fixed,  upon 
the  most  obvious  principle,  that  some  error  must  be  charged ; 
as  it  is  impossible  for  the  defendant  to  defend  himself,  if  under 
a general  charge,  not  specifying  any  error,  the  plaintiff  may 
come  at  the  hearing  with  proof  of  those  errors,  of  which  the 
defendant  has  heard  nothing.”  To  the  same  effect  is  the  later 
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case  cited  by  Mr.  Marsh,  Blagrave  v.  Routh  (1856),  2 K.  & J. 
509. 

From  these  authorities  it  seems  clear  that  the  motion  must 
prevail.  It  would  appear  that  the  accounts  may  be  divided 
into  three  periods : the  first  being  during  the  life  of  G.  J.  Cook, 
the  second  from  the  death  of  Cook  to  the  8th  of  July,  1904, 
and  the  last  when  the  affairs  of  the  plaintiff  company  were  in 
the  hands  of  receivers,  through  whom  the  defendants  advanced 
moneys  until  the  account  was  closed.  It  seems,  therefore,  that 
the  plaintiffs  should  give  specific  items  of  what  they  propose  to 
surcharge  and  falsify  in  the  accounts  of  each  of  these  periods, 
so  as  to  comply  in  substance  with  the  terms  of  the  notice  of 
motion.  Such  facts  must  be  stated  as  if  proved  will  entitle 
the  plaintiffs  to  a judgment  such  as  they  ask.  General  allega- 
tions are  not  sufficient.  “ Pleadings  must  be  precise  as  well  as 
concise,”  as  said  by  Kay,  J.,  in  In  re  Parton,  Townsend  v. 
Parton  (1882),  30  W.R.  287,  45  L.T.N.S.  756. 

The  costs  of  the  motion  must  be  to  the  defendants  in  any 
event. 

An  appeal  from  this  order,  argued  by  the  same  counsel  on 
the  26th  of  January,  1906,  before  Street,  J.,  was  dismissed 
with  costs. 


R.  s.  c. 
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[IN  CHAMBERS.] 

Wright  y.  Ross. 

Venue — Contract — Sale  of  Goods — Agreement  as  to  Place  of  Trial — Action  to  Set 

aside  Contract. 

An  action  for  the  cancellation  of  a contract  of  sale  on  the  ground  of  failure  of 
consideration  is  an  action  “ arising  out  of  the  transaction  within  the  mean- 
ing of  a provision  in  the  contract  that  any  such  action  shall  be  tried  in  the 
county  where  the  head  office  of  the  vendors  is  situated,  and,  apart  from  any 
question  of  convenience,  the  venue  if  laid  elsewhere  will  be  changed  to  that 
county. 

Motion  by  the  defendants,  under  the  circumstances  stated 
in  the  judgment,  to  change  the  venue,  argued  before  the  Master 
in  Chambers  on  the  13th  of  January,  1906. 

A.  C.  McMaster,  for  the  defendants. 

R.  U.  McPherson , for  the  plaintiffs. 

January  16.  The  Master  in  Chambers: — The  statement 
of  claim  alleges  that  the  plaintiffs  entered  into  an  agreement  in 
writing  with  the  defendants,  dated  the  22nd  of  June,  1905,  to 
buy  certain  machinery,  for  which  they  gave  seven  promissory 
notes  and  a chattel  mortgage  ; that  the  said  machinery  was 
furnished  a month  later  than  the  contract  provided  ; and  that 
when  furnished  it  was  entirely  useless. 

The  first  clause  of  the  prayer  for  relief  is  to  have  “ said 
agreement,  notes,  and  chattel  mortgage  delivered  up  and 
cancelled.” 

The  plaintiffs  have  laid  the  venue  at  St.  Thomas,  and  the 
defendants  have  moved  to  change  it  to  St.  Catharines,  where 
the  head  office  of  the  defendant  company  is  situated,  as  set  out 
in  the  statement  of  claim. 

The  agreement  in  question  is  under  seal,  and  contains  the 
following  provision : “ In  case  any  litigation  in  any  court  shall 
arise  out  of  this  transaction  or  on  any  of  the  securities  relating 
thereto,  it  is  agreed  that  the  trial  shall  take  place  in  the  county 
where  the  head  office  of  the  company  is  located,  or  elsewhere  as 
may  be  determined  by  the  company.”  Mr.  McMaster  relied  on 
this  provision,  and  the  words  as  being  as  comprehensive  as  can 
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be  found  in  the  English  language.  But  it  was  argued  that 
they  did  not  apply,  because  this  action  is  not  on  the  agreement 
but  on  the  assertion  that  no  agreement  was  ever  entered  into 
binding  on  the  plaintiffs,  who  are  therefore  entitled  to  ask  for 
rescission. 

To  this  view  I am  unable  to  accede.  The  action  here  must 
be  said  “ to  arise  out  of  this  transaction,”  for  the  whole  of  the 
facts  leading  up  to  it  must  be  gone  into  at  the  trial.  Unless 
the  plaintiffs  were  asking  cancellation  on  the  ground  of  never 
having  signed  the  agreement,  or  of  their  signatures  having  been 
obtained  in  some  way  by  fraud  or  under  duress,  etc.,  I think 
the  clause  would  govern  and  oblige  the  venue  to  be  laid  at  St. 
Catharines. 

The  present  case  differs  from  Green  v.  Sawyer-Massey  Co. 
(1905),  6 O.W.R.  594,  because  there  the  plaintiff  was  proceed- 
ing under  a new  agreement,  and  the  Divisional  Court  ordered 
him  to  undertake  to  rely  at  the  trial  only  upon  such  agreement. 
It  may  be  unfortunate  for  the  plaintiffs  here  if  they  cannot  get 
their  witnesses  to  St.  Catharines,  as  they  say  they  cannot,  but 
that  is  no  reason  why  parties  should  not  be  allowed  effectually 
to  bind  themselves  as  to  the  place  of  trial:  see  per  Meredith,  J., 
in  Goodison  Thresher  Co.  v.  Wood  (1905),  6 O.W.R.  19.  And 
as  was  said  by  Jessel,  M.R.,  in  Printing  Co.  v.  Sampson  (1875), 
L.R.  19  Eq.  462,  at  p.  465  : “If  there  is  one  thing  which  more 
than  another  public  policy  requires,  it  is  that  men  of  full  age 
and  competent  understanding  shall  have  the  utmost  liberty  of 
contracting,  and  that  their  contracts  when  entered  into  freely 
and  voluntarily  shall  be  held  sacred,  and  shall  be  enforced  by 
courts  of  justice.” 

There  is  no  allegation  here  of  any  other  reason  for  the 
action  than  the  failure  of  the  machinery  to  satisfy  the  plaintiffs, 
and  they  must  be  held  to  their  solemn  covenant. 

The  order  will  issue  as  asked ; costs  in  the  cause. 

It  was  not  denied  by  Mr.  McMaster  that  there  was  on 
the  material  a sufficient  preponderance  in  favour  of  St.  Thomas 
to  have  answered  the  motion.  He  relied  exclusively  on  the 
agreement. 


R.  s.  c. 
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[IN  THE  COURT  OF  APPEAL.] 


In  re  McClure  and  the  Township  of  Brooke. 

Drainage — Defective  System — Recovery  of  Damages  and  Costs — Subsequent  Assess- 
ment— Drainage  Act,  sec.  95. 


C.  A. 
1905 

Dec.  30. 


The  assessment  for  damages  and  costs  recovered  by  a person  complaining  of  a 
defective  system  of  drainage  must  be  made  only  against  the  lands  included  in 
the  drainage  scheme  complained  of.  Lands  included  in  an  amended  scheme 
undertaken  after  the  right  to  damages  has  accrued  and  claim  has  been  made 
are  not  liable. 

Judgment  of  the  Drainage  Referee  affirmed. 


An  appeal  by  the  township  of  Brooke  from  the  report  of 
the  Drainage  Referee  was  argued  before  Moss,  C.J.O.,  Osler, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  5th  of  October,  1905. 
The  facts  and  the  point  in  dispute  are  set  out  in  the  judgment. 

Aylesworth,  K.C.,  for  the  appellants. 

Wilson.  K.C.,  and  F.  W.  Wilson,  for  the  respondents. 

December  30.  The  judgment  of  the  Court  was  delivered  by 
Moss,  C.J.O.  : — On  the  27th  of  September,  1904,  the  council  of 
the  township  finally  passed  a by-law  numbered  17  for  the  year 
1904.  The  object  of  the  by-law  was  to  raise  the  sum  of  $1,225 
by  levy  upon  certain  lands  and  roads  set  forth  in  a schedule  in 
order  to  pay  certain  damages  and  costs  awarded  against  the 
township  in  a proceeding  instituted  by  Joseph  McClure,  Mary 
McClure  and  John  W.  Bryce  for  damages  occasioned  to  their 
lands  through  a defective  drainage  system. 

The  damages  in  question  arose  in  the  years  1900  and  1901, 
but  the  proceedings  for  their  recovery  though  commenced  in 
August,  1901,  were  not  finally  terminated  until  February,  1904. 

The  drainage  works  in  operation  at  the  time  when  the 
damages  occurred  consisted  of  (1)  what  is  called  the  12th  and 
13th  concession  drain;  (2)  a new  or  additional  outlet  whereby 
a considerable  portion  of  the  waters  coming  through  the  12th 
and  13th  concession  drain  were  cut  off  and  diverted  from  their 
course  towards  the  town  line  between  the  townships  of  Brooke 
and  Enniskillen  and  conducted  to  the  lower  part  of  the  drain 
near  its  entrance  into  Durham  creek  ; (3)  the  Parker  and  Lucas 
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drain  traversing  the  area  between  the  north  quarter  of  lot  9 in 
the  13th  concession  and  the  south  half  of  lot  5 in  the  same  con- 
cession and  entering  the  12th  and  13th  concession  drain  on  the 
front  of  lot  5 in  the  13th  concession. 

There  were  besides  some  award  drains  and  municipal  drains 
connecting  with  these  or  some  of  them,  and  repairs  and  im- 
provements were  made  to  (2)  and  (3)  under  by-laws  passed  on 
the  10th  of  January  and  the  11th  of  April,  1898,  respectively. 
In  the  result,  however,  the  lands  of  McClure  and  Bryce  were 
damaged. 

On  the  26th  of  July,  1902,  while  the  litigation  was  in 
progress,  the  council  of  the  township  of  Brooke  finally  passed  a 
by-law  numbered  9 of  1902  providing  for  the  deepening  and 
widening  of  the  outlet  drain  No.  2 above  mentioned.  It 
appeared  from  the  engineer’s  report  that  the  drain  was  not  of 
sufficient  capacity  to  dispose  of  the  water  brought  to  the 
locality  of  its  head  and  the  engineer’s  recommendation  was 
that  it  be  repaired  and  improved  by  deepening  and  widening 
in  the  manner  appearing  in  the  specifications,  plan  and  profile 
of  the  work.  The  by-law  provided  for  the  work  recommended 
and  this  was  completed  before  the  litigation  had  come  to  a con- 
clusion, and  the  referee  referred  to  it  in  his  report  remarking 
that  “ the  drainage  work  has  now  been  enlarged  and  improved 
and  it  may  be  that  no  further  injury  will  be  done.”  The 
by-law  provided  that  the  sum  required  to  be  raised  should  be 
assessed,  levied  and  collected  upon  and  from  the  lots  and  parts 
of  lots  specified. 

After  the  referee’s  report  awarding  damages  and  costs  the 
council  of  the  township  passed  the  by-law  now  impeached.  It 
recites  the  proceedings  and  that  the  referee  found  that  the  12th 
and  13th  concession  drain  was  insufficient  to  carry  off  the  water 
brought  to  it  and  by  reason  thereof  the  parties  instituting  the 
proceedings  “ had  sustained  damages  in  respect  to  which 
damages  and  costs  of  such  proceedings  said  moneys  became  pay- 
able by  the  municipality.”  It  then  recites  that  by  the  by-law 
of  the  26th  of  July,  1905,  provision  was  made  for  the  repair 
and  enlargement  of  the  12th  and  13th  concession  outlet  drain 
which  the  referee  had  found  to  be  insufficient  to  carry  off  said 
waters  which  did  the  damage,  to  make  it  sufficient  for  such 


XI.] 


ONTARIO  LAW  REPORTS. 


117 


purpose  “ and  all  lands  were  assessed  for  such  work  of  mainten- 
ance sending  water  down  thereto  and  causing  the  damage  afore- 
said, and  the  said  assessment  made  by  the  said  by-law  is  the 
proper  one  according  to  which  the  said  money  shall  be  levied 
pro  rata  as  aforesaid.”  It  then  enacts  that  the  sum  of  $1,225 
shall  be  charged  and  assessed  pro  rata  upon  the  said  lands  and 
roads  assessed  by  the  by-law  of  the  26th  of  July,  1902,  as  set 
forth  in  the  schedule. 

The  objection  to  this  method  of  assessment  is  that  it  renders 
liable  lots  and  parts  of  lots  assessed  for  benefit  for  the  work 
done  under  the  by-law  of  the  26th  July,  1902,  to  an  assessment 
to  pay  damages  and  costs  occasioned  before  that  by-law  was 
passed  or  the  work  done  for  which  it  provided. 

It  was  argued  for  the  appellants  that  the  language  of  sec. 
95  justified  this  action  of  the  council.  But  it  must  be  read  in 
view  of  the  condition  of  things  for  which  it  was  providing,  viz., 
a drainage  work  imperfect  in  its  operation  and  so  causing 
damage  and  an  award  against  the  municipality  of  damages 
and  costs  in  consequence  thereof.  These  naturally  flow 
from  the  state  of  the  drainage  system  at  the  time  and  are  the 
result  of  the  work  done  for  the  benefit  of  those  whose  lands 
were  assessed  for  its  construction  or  its  maintenance  up  to  that 
time.  The  intention  can  hardly  be  imputed  to  the  Legislature 
of  proposing  by  the  use  of  the  words  “ lands  and  roads  in  any 
way  assessed  for  the  drainage  work  according  to  the  assessment 
thereof  for  construction  or  maintenance  ” to  include  a charge 
against  lands  brought  in  or  made  to  contribute  to  the  cost  of 
other  drainage  work  not  contemplated  or  in  existence  at  the 
time  when  the  damages  accrued  and  the  carrying  out  of  which 
contributed  in  no  measure  to  them.  These  words  of  the  section 
may  fairly  be  restricted  so  as  to  impose  the  liability  there  men- 
tioned on  the  lands  and  roads  assessed  for  the  drainage  works 
to  which  the  damages  are  attributable,  that  is  the  then  existing 
system. 

We  agree  with  the  referee  that  sec.  95  was  not  intended  to 
support  an  assessment  such  as  that  contained  in  the  by-law  in 
q uestion  and  that  it  should  not  be  allowed  to  stand. 
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The  difference  to  the  respondents  in  the  amount  of  the  assess- 
ment may  not  prove  very  considerable,  but  it  is  sufficiently 
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important  to  justify  their  not  submitting  to  the  by-law. 

Other  objections  to  the  by-la^  were  urged  by  the  respon- 
dents but  it  is  not  necessary  to  consider  whether  they  affect  its 
validity.  It  may  perhaps  be  proper  to  remark  that  a little 

Moss,  C.J.O. 

more  particularity  in  description  of  some  of  the  parcels,  which 
no  doubt  could  be  done  without  much  trouble,  would  make  the 
schedule  clearer  and  more  intelligible. 

The  appeal  is  dismissed  with  costs. 

R.S.C. 
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[IN  THE  COURT  OF  APPEAL.] 

COMMARFORD  V.  EMPIRE  LIMESTONE  COMPANY. 

Master  and  Servo, nt — Negligence — Evidence — Long  Continued  User. 

The  fact  that  for  many  years  an  operation  has  been  carried  on  in  the  same  way 
and  with  the  same  appliances  without  an  accident  while  strong  evidence  in  the 
master’s  favour  is  not  conclusive  and  if  there  is  evidence  that  the  system  is 
defective  the  case  must  be  submitted  to  the  jury. 

Judgment  of  a Divisional  Court  affirmed,  Osier,  J.A.,  dissenting. 

An  appeal  by  the  defendants  from  the  judgment  of  a 
Divisional  Court  was  argued  before  Moss,  *C.  J.  0.,  Osler, 
Maclennan,  Garrow  and  Maclaren,  JJ.A.,  on  the  4th  and  5th 
of  October,  1905.  The  facts,  and  the  one  point  upon  which  the 
decision  is  of  general  interest,  are  stated  in  the  judgments. 

W.  M.  German , K.C.,  for  the  appellants. 

T.  F.  Battle , for  the  respondent. 

December  30.  Moss,  C.  J.  0. : — The  plaintiff  was  injured 
while  in  the  defendants’  employment  as  a workman  in  connec- 
tion with  their  stone  quarries  in  the  township  of  Bertie.  At 
the  time  of  the  accident  the  plaintiff  was  engaged  in  “ braking  ” 
dump  cars  used  by  the  defendants  in  transporting  stone  from 
their  quarries  to  vessels  on  Lake  Erie.  A car  when  loaded  at 
the  quarry  is  drawn  up  an  inclined  plane  to  a platform  by 
means  of  a cable  operated  by  a stationary  engine.  On  reach- 
ing the  apex  the  cable  is  unloosed  automatically  and  the  car 
begins  to  move  along  a slightly  inclined,  open  trestle  platform 
down  towards  the  place  where  the  carload  is  to  be  discharged 
by  dumping  the  car. 

When  the  car  reached  the  apex  or  “ knuckle,  ’ as  it  is  called, 
the  plaintiff’s  work  began.  It  was  his  duty  to  get  upon  the 
car  while  it  was  moving  and  control  its  motion  towards  the 
dump  by  means  of  a brake.  The  only  means  provided  for 
getting  upon  the  car  is  a beam,  part  of  the  under  frame  work, 
somewhat  under  the  body  of  the  car — that  is,  it  is  not  flush 
with  the  side  of  the  car.  The  brakeman  has  to  make  a spring 
from  the  ground,  place  his  feet  on  the  beam,  and  then,  holding 
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by  the  top  of  the  side  of  the  box,  walk  to  the  end  where  the 
brake  is,  and  there  climb  to  the  level  of  the  bottom  of  the  box 
and  there  operate  the  brake. 

As  the  cars  are  sent  up  from  the  quarry  the  brake  is  almost 
always  at  the  front  end ; and  this  was  the  case  when  the 
accident  happened.  In  endeavouring  to  get  upon  a car  in 
motion,  the  plaintiff’s  foot  slipped  from  the  beam  and  went 
under  one  of  the  wheels,  and  a serious  and  painful  injury  was 
the  result. 

The  defendants  contended  that  there  was  no  evidence  of 
negligence  on  their  part  causing  the  injury,  and  that  it 
was  due  to  th%  plaintiff’s  own  negligence  and  want  of  care. 
The  learned  Chancellor  declined  to  withdraw  the  case  from  the 
jury,  and  in  a charge  that  was  not  objected  to,  left  it  to 
them  to  find  a general  verdict.  They  found  for  the  plaintiff 
with  $1,000  damages,  adding  that  they  would  recommend  hand- 
rail and  footboard  similar  to  the  open  street  cars,  with  brakes 
on  rear  end  of  car. 

The  main  question  on  the  appeal  was  whether  there  was 
evidence  to  support  the  verdict. 

A number  of  persons  accustomed  to  work  upon  or  in 
connection  with  the  cars  testified  that  there  was  danger  to  any 
person  attempting  to  jump  on  a car  in  the  way  in  which  it  had 
to  be  done.  The  beam  upon  which  he  had  to  get  a footing  was 
not  plumb  with  the  side  of  the  car,  but  underneath  it  and 
directly  over  the  wheels.  When  the  brake  was  at  the  front  of 
the  car,  as  it  most  generally  was,  a man  had  to  get  on  the  beam 
near  the  front  of  the  car  in  order  to  reach  the  brake  in 
time  to  use  it  effectually  before  the  car  reached  the  dump. 
This  necessitated  his  putting  his  feet  on  the  beam  not  far  from 
the  front.  That  movement  was  accomplished  by  taking  hold 
of  the  top  of  the  box  and  jumping  upwards  and  inwards.  If 
his  foot  failed  to  rest  on  the  beam,  or  if  it  slipped  while  there, 
it  would  inevitably  come  down  in  front  of  the  end  wheels,  with 
an  almost  absolute  certainty  of  the  latter  passing  over  it.  The 
men  accustomed  to  the  work  say  that  much,  if  not  all  the 
danger,  could  be  prevented  either  by  so  running  the  cars  as  to 
have  the  brake  at  the  rear  or  by  the  use  of  a projecting  foot- 
board. In  the  former  case  if  a man  slipped  he  would  be 
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behind  the  wheel,  in  the  latter  case  his  foot  would  be  clear  of 
the  line  of  the  wheel  and  would  not  be  likely  to  get  under  it. 

The  defendants  did  not  produce  evidence  to  shew  that  the 
present  contrivance  in  use  by  them  for  enabling  the  men  to  get 
upon  the  cars  is  what  is  in  general  use  at  similar  works,  or  that 
there  is  no  better  one  known  or  in  common  use.  There  is  not 
evidence  of  that  character  on  which  it  could  be  held  that  there 
was  nothing  to  go  to  the  jury  on  the  question  of  failure  to 
provide  the  most  reasonably  safe  and  proper  contrivance  for 
the  protection  of  the  workmen.  They  called  no  witnesses  who 
were  experts  in  the  manufacture  of  cars  of  this  description. 
And  all  that  their  witnesses  do  say  is  that  they  do  not  know  of 
any  safer  way. 

On  the  other  hand,  the  plaintiff  produced  evidence  which,  if 
believed,  goes  to  shew  that  the  danger  might  be  obviated  or 
materially  lessened  by  the  adoption  of  the  plan  of  placing  the 
cars  so  that  the  brake  is  on  the  rear  end,  or  by  making  a slight, 
and  apparently  inexpensive  addition  to  the  means  of  foothold 
at  the  side  of  the  car. 

It  was  testified  that  this  was  the  first  accident  of  the  kind 
during  the  period  of  seventeen  years  that  the  work  has  been 
going  on.  But  where  there  is  evidence  that  the  thing  to  be 
done,  when  done  in  the  manner  shewn  and  by  the  use  of  the 
means  provided,  is  dangerous,  is  the  mere  fact  of  no  accident 
having  occurred  during  a user  extending  over  a number  of 
years  conclusive  in  favour  of  no  negligence  so  as  to  render  it 
imperative  to  withdraw  the  case  from  the  jury?  It  is  a 
circumstance  to  be  taken  into  account  by  the  jury,  but  as  said 
by  Garrow,  J.A.,in  Bisnaw  v.  Shields  (1904),  3 O.W.R.  112-113, 
the  fact  that  the  same  work  with  the  same  appliances  had  been 
carried  on  for  years  without  accident,  while  strong,  would 
certainly  not  be  conclusive  evidence  that  the  defendants’  duty 
had  been  discharged. 

It  has  been  held  in  some  American  courts  that  evidence  of 
no  former  accident  is  not  competent : see  Burgess  v.  Davis 
Sulphur  Ore  Co.  (1896),  165  Mass.  71,  at  p.  75.  In  others  the 
evidence  is  held  admissible  for  the  purpose  of  shewing  reason- 
able care,  but  not  as  conclusively  rebutting  negligence : Fletcher 
v.  Baltimore  and  Potomac  R.  W.  Co.  (1897),  168  U.  S.  135; 
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Lane  v.  Hancock  (1893),  74  N.  Y.  Sup.  Ct.  (67  Hun)  623; 
Jarvis  v.  Brooklyn  Electric  R.W.  Co.  (1891),  16  N.Y.  Supp.  96. 
Commareord  Reference  may  also  be  made  to  Coupland  v.  Hardingham 
V‘  (1813),  3 Camp.  398. 

We  are  unable  to  say  that  the  learned  Chancellor  and  the 
Divisional  Court  were  wrong  in  holding  that  there  was 
evidence  on  which  the  jury  might  reasonably  find  as  they  did. 
The  question  of  contributory  negligence  was  entirely  for  the 
jury  to  deal  with,  and  they  were  fully  directed  upon  the  point. 

It  was  objected,  but  not  seriously  pressed,  that  the  damages 
were  excessive.  The  amount  is  not  so  great  as  to  justify  any 
interference  with  the  finding  of  the  jury  in  that  reaped 
The  appeal  is  dismissed. 


Osler,  J.A. : — This  case  is  perhaps  “ near  the  line,”  but  on 
the  whole  I am  bound  to  say  that  I am  of  opinion  that  the 
evidence  does  not  establish  actionable  negligence.  It  is  easy  to 
be  wise  after  the  event,  to  say  that  something  more  might  have 
been  done,  and  to  make  suggestions  of  precautions  which  might 
possibly  have  been  taken,  but  the  line  must  be  drawn  between 
the  omission  of  such  precautions  and  evidence  of  actual 
negligence. 

Accidents  are  possible  in  all  varieties  of  employment,  but 
where,  as  in  the  present  case,  a business  has  been  constantly 
carried  on  for  many  years  (here,  I think,  seventeen  years)  in 
the  same  way,  with  the  same  kind  of  implements,  machinery, 
or  whatever  article  it  may  be,  without  injury  to  those  employed 
in  it,  there  is  a presumption  that  the  plant  and  method  of  using 
it  are  ordinarily  and  reasonably  safe ; that  the  master  has  not 
failed  in  his  duty  to  his  servants,  and  that  what  has  un- 
expectedly happened  is  not  due  to  his  negligence.  “ Where  an 
accident  happens  in  the  usual  and  every  day  course  of  events, 
and  there  has  been  nothing  done  by  the  company  varying  that 
course  which  has  existed  for  some  time,  and  from  which  no 
accident  has  happened,  then  the  presumption  is  that  there  is  no 
negligence  on  the  part  of  the  company,  but  either  that  the 
injury  is  a pure  accident,  or  that  the  plaintiff  has  only  himself 
to  blame:”  Smith  on  Negligence,  2nd  ed.,  p.  186;  and  see  also 
p.  245.  Many  authorities  are  cited  of  which  it  is  sufficient  to 
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refer  to  Cornman  v.  Eastern  Counties  R.W.  Co.  (1859),  4 H.  & 
N.  781 ; Blackman  v.  London , Brighton  and  South  Coast  R.W. 
Co.  (1869),  17  W.  R.  769  ; Crafter  v.  Metropolitan  R.  W.  Co. 
(1866),  L.  R.  1 C.  P.  300;  Owen  v.  Great  Western  R.W.  Co. 
(1877),  36  L.  T.  N.  S.  850;  Daniel  v.  Metropolitan  R.  W.  Co. 
(1871),  L.R.  5 H.L.  45,  per  Lord  Hatherley,  at  p.  52. 

The  thing  to  be  done  by  the  workman  in  the  employment 
he  was  engaged  in  was  of  the  very  simplest  and  easiest  kind, 
viz.,  to  get  upon  a train  or  hopper,  not  breast  high,  running  at 
a rate  of  speed  not  exceeding,  if  so  much  as,  two  miles  an  hour, 
offering  an  easy  grasp  for  the  hands,  and,  considering  that  no 
accident  had  ever  happened  before,  what  must  also  be  said  to 
be  a plain  foothold. 

I think  the  judgment  of  the  Divisional  Court  should  be 
reversed,  and  the  action  dismissed. 


C.  A. 

1905 

COMMARFORD 

V. 

Empire 

Limestone 

Co. 

Osier,  J.A. 


Garrow  and  Maclaren,  JJ.A.,  concurred  with  Moss,  C.J.O. 

Maclennan,  J.A.,  having  been  appointed  a Judge  of  the 
Supreme  Court  of  Canada,  took  no  part  in  the  judgment. 


R.  s.  c. 
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[DIVISIONAL  COURT.] 

Shea  v.  Inglis. 

Master  and  Servant — Workmen's  Compensation  Act — Superintendence. 

The  plaintiff,  who  was  a lad  of  eighteen,  was  engaged  with  two  men  in  rivet- 
ing  the  plates  of  a boiler.  It  was  the  duty  of  one  of  the  three  to  heat  the 
rivets,  of  the  second  to  place  them  in  position,  and  of  the  third  to  fasten 
them  by  means  of  a hydraulic  hammer  which  he  put  in  operation  by  a lever. 
This  man  directed  the  plaintiff  to  go  inside  the  boiler  to  hold  back  a loose 
stay  which  was  coming  in  the  way  of  the  rivets  and  the  plaintiff  while  in  the 
boiler  was  injured  : — 

Held , that  the  man  who  was  using  the  hammer  was  in  effect  necessarily 
entrusted  with  the  superintendence  of  the  whole  operation,  that  to  his  orders- 
the  plaintiff  was  bound  to  conform,  aud  that  the  accident  having  happened,, 
as  was  found,  owing  to  this  man’s  negligence,  the  plaintiff  was  entitled  to 
damages. 

Garland  v.  City  of  Toronto  (1896),  23  A.R.  238,  distinguished. 

Appeal  by  the  defendants  from  the  judgment  of  the  trial. 

The  action  was  brought  by  John  Shea,  a lad  eighteen 
years  of  age,  by  his  father  as  next  friend,  and  by  the  father  in 
his  own  right,  to  recover  damages  for  injuries  sustained  by  the 
son  while  in  the  employment  of  the  defendants.  The  boy  was 
an  apprentice  at  the  trade  of  boiler  making.  He  was  not  usually 
engaged  at  riveting,  but  on  the  6th  of  September,  1904,  he  was- 
sent  by  the  foreman  of  the  shop,  one  Sinclair,  temporarily  to 
replace  an  absent  lad  who  was  the  regular  helper  of  one  Green, 
the  operator  of  a hydraulic  riveting  or  bulling  machine.  Green 
also  had  another  assistant,  the  joint  labour  of  three  men  being 
required  in  the  operation  of  riveting.  The  boy  was  injured 
while  assisting  Green  in  the  riveting  of  a boiler. 

The  boiler  shell  with  the  crown  already  on  the  top  was 
suspended  perpendicularly  from  a chain,  fastened  by  two  open 
hooks  at  either  end  to  eyes  placed  at  the  top  on  either  side  of 
the  shell.  Inside  the  boiler  was  the  bulling  post.  The  operation 
of  riveting  was  performed  by  adjusting  by  means  of  hydraulic 
machinery  the  position  of  the  suspended  shell  so  that  the  hole 
which  was  intended  to  hold  the  rivet  should  be  between  the 
head  of  the  post  and  the  hammer ; the  heated  rivet  being  then 
placed  by  one  assistant  in  the  hole,  the  operator  of  the  machine, 
by  applying  the  hydraulic  power  through  the  means  of  a lever, 
caused  the  hammer  to  be  driven  horizontally  against  the  head 
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of  the  rivet  which  was  thus  compressed  between  the  hammer  D-  C. 
and  the  bulling  post  and  was  “ bulled  ” or  flattened  inside  the  1905 
boiler  shell.  Shea 

In  this  boiler  six  loose  stays  or  braces,  two  longer  than  the  iNgLIS 


■others,  hung  from  the  crown.  The  operator  fearing  that  one  of 
these  longer  stays  might,  in  swaying  to  and  fro,  come  between 
the  rivet  and  the  bulling  post  and  so  interfere  with  the  rivet- 
ing of  the  shorter  stays,  directed  the  boy,  Shea,  to  go  inside  the 
boiler  and  watch  the  two  long  stays  to  see  that  they  should  not 
get  caught  while  he  riveted  the  shorter  stays.  In  obedience  to 
this  direction  Shea  went  into  the  boiler  and  climbed  the  bulling 
post  in  order  to  be  in  a position  to  hold  the  stays  clear  of  the 
post.  The  interior  of  the  boiler,  which  hung  about  two  feet 
from  the  ground,  was  dark.  There  was  no  platform  attached 
to  the  bulling  post  and  no  provision  made  for  any  proper  foot- 
hold upon  it.  The  boy  was  obliged  to  hold  to  the  post  with  one 
hand  and  could  only  manage  to  catch  and  hold  one  of  the  two 
longer  stays  with  the  other.  In  the  flrst  operation  to  adjust 
the  shell  after  Shea  had  entered  it  and  climbed  the  post,  as  the 
■operator  lowered  the  shell,  the  long  stay  which  Shea  was  not 
holding  caught  on  the  side  of  the  bulling  post.  This  caused  the 
shell  to  tilt  and  the  supporting  chain  on  the  side  which  was 
higher  becoming  slack  the  open  hook  slipped  from  the  eye 
attached  to  the  boiler.  Upon  the  support  given  by  this  stay 
being  withdrawn,  the  boiler  fell  against  the  boy  and  broke  his 
leg.  A long  course  of  surgical  treatment  followed,  the  muscles, 
the  skin  and  the  tendons  having  been  seriously  injured.  At  the 
time  of  the  trial  the  boy  had  by  no  means  recovered  and  it  was 
stated  that  recovery  would  not  be  complete  for  many  months. 

The  action  was  tried  at  Toronto  on  the  4th  of  October,  1905, 
before  Meredith,  C.J.C.P.,  and  a jury. 

The  jury  found  that  Green  was  a person  in  the  employ  of 
the  defendants  to  whose  orders  Shea  at  the  time  of  the  injury 
was  bound  to  conform  ; that  Shea  received  his  injuries  owing  to 
having  conformed  with  the  orders  of  Green  ; that  Green  was 
negligent  in  his  orders  or  directions  to  Shea ; that  his  negligence 
was  that,  knowing  of  the  danger,  he  took  no  steps  to  prevent 
the  accident ; that  Shea  could  not  by  the  exercise  of  reasonable 
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care  have  avoided  the  accident ; and  that  the  damages  sustained 
were  $1,500. 

The  appeal  was  argued  before  a Divisional  Court  [Mulock, 
C.J.Ex.D.,  Anglin,  and  Clute,  JJ.],  on  the  14th  of  December, 
1905. 


E.  E.  A.  DuVernet  and  R.  H.  Greer , for  the  appellants. 
There  is  no  evidence  to  justify  the  conclusion  that  the  infant 
plaintiff  was  bound  to  obey  Green’s  directions,  and  that  even 
if  he  \yere  so  bound  there  was  negligence  in  the  directions  given 
by  Green.  The  case  is  not  nearly  as  strong  in  the  infant 
plaintiff’s  favour  as  Garland  v.  City  of  Toronto  { 1896),  23  A.R. 
238,  or  Ferguson  v.  Galt  Public  School  Board  (1900),  27  A.R. 
480.  There  was  a foreman  here  in  general  charge  of  the  work 
and  that  in  itself  is  a very  important  point  of  distinction. 
Where  several  men  are  working  together  there  must  always  be 
to  some  extent  control  exercised  or  directions  given  by  one  of 
them ; otherwise  it  would  be  impossible  for  any  operation 
requiring  collaboration  to  be  carried  out.  But  such  an  implied 
and  limited  control  is  not  sufficient  to  bring  the  case  within  the 
Act,  which  contemplates  some  control  exercised  as  of  right  : 
Holmested,  p.  50  ; Howard  v.  Bennett  (1888),  60  L.T.N.S.  152  ; 
Kellard  v.  Rooke  (1888),  21  Q.B.D.  367  ; Snowden  v.  Baynes 
(1890),  24  Q.B.D.  568,  (1890),  25  Q.B.D.  193;  Whatley  v 
Holloway  (1890),  62  T.L.N.S.  639. 

[Clute,  J.,  referred  to  Wild  v.  Waywood,  [1892]  1 Q.B. 
783]. 

There  was  no  reason  to  apprehend  any  danger  here  and  no 
negligence.  In  any  event  the  verdict  cannot  be  upheld  in  its 
present  form.  The  father  of  a person  injured  is  not  entitled  to 
any  damages  under  the  Act ; the  right  is  limited  to  the  person 
injured.  Nor  has  the  father  any  right  at  common  law  to  recover 
medical  expenses  to  which  he  has  been  put  where  the  child  does 
not  die,  his  right  being  limited  to  damages  for  loss  of  service  : 
Wilson  v.  Boulter  (1899),  26  A.R.  184  ; Osborn  v.  Gillett(  1873), 
L.R.  8 Ex.  88  ; 1 Beven  on  Negligence,  2nd  ed.,  p.  198,  n.  6. 

W.  T.  J.  Lee,  for  the  respondents.  It  is  impossible  on  the 
facts  to  contend  successfully  that  the  infant  plaintiff  was  not 
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subject  to  the  orders  and  directions  of  Green.  It  would  have 
been  impossible  to  carry  on  the  operation  at  all  unless  the 
plaintiff  and  the  other  man  obeyed  his  orders  and  directions. 
He  was  the  man  who  necessariiy  had  charge  of  the  operation 
and  he  was  entitled  to  give  orders  as  to  the  mode  in  which  it 
was  to  be  carried  out.  Wild  v.  Way  wood,  which  in  effect  over- 
ruled Howard  v.  Bennett , covers  the  point.  Green  was  respon- 
sible for  the  proper  doing  of  the  work  of  this  machine  and  was 
in  charge  of  it  and  necessarily  had  control  of  the  other  two 
workmen.  The  plaintiff  was  merely  a helper  and  having  been 
injured  as  a result  of  obeying  Green’s  negligent  orders  to  go 
into  a place  of  danger  is  entitled  to  recover  damages.  The 
Garland  case  is  distinguishable.  The  work  in  which  the  two 
men  were  engaged  there  was  of  exactly  the  same  character  and 
one  presumed  to  give  directions  merely  because  of  his  longer 
term  of  service,  not  because  he  was  in  any  way  in  charge  of 
the  operation.  See  also  Cox  v.  Hamilton  Sewer  Pipe  Co. 
(1887),  14  O.R.  300  ; McManus  v.  Hay  (1882),  9 Rettie  425  ; 
Dolan  v.  Anderson  (1885),  12  Rettie  804  ; Millward  v.  Mid- 
land R.W.  Co.  (1884),  14  Q.B.D.  68.  There  is  nothing  in  the 
objection  as  to  the  form  of  the  verdict  which  was  really  given 
as  it  now  stands  by  consent.  At  any  rate  the  father  is  entitled 
to  the  amount  of  the  medical  expenses  paid  by  him. 

DuVernet,  in  reply. 

December  26.  The  judgment  of  the  Court  was  delivered  by 
Anglin,  J.  (after  stating  the  facts  as  above  set  out)  : — In 
supporting  his  appeal  to  this  Court  Mr.  DuVernet  argued  that 
the  infant  plaintiff  was  not  injured  as  a result  of  having  con- 
formed to  a negligent  order  or  direction  of  a person  in  the 
service  of  the  defendants  to  whose  orders  or  directions  he  was 
at  the  time  bound  to  conform.  His  contentions  were  that  there 
was  no  evidence  that  the  plaintiff  was  bound  to  conform  to  the 
directions  of  Green ; that  there  was  no  finding  that  the  direc- 
tion given  was  negligent ; and  that  there  was  not  sufficient 
evidence  to  warrant  such  a finding.  He  also  contended  that  the 
defendants  are  entitled  to  have  the  verdict  reduced  to  SI,  100. 

If  there  is  evidence  of  facts  such  as  might  reasonably 
warrant  the  inference  that  Shea  was  bound  to  conform  to  the 
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order  or  direction  given  by  Green,  it  is,  in  my  opinion,  the  pro- 
vince of  the  jury  to  determine  whether  such  inference  should 
be  drawn. 

The  character  of  the  work  at  which  Green  and  his  two 
assistants  were  engaged  was  such  that  to  secure  efficient  work 
it  was  necessary  that  the  assistants  should  perform  some  portion 
of  their  duties  under  the  direction  of  the  workman  operating 
the  levers  which  controlled  the  hydraulic  power.  Green  was  in 
this  position.  “ He  was  running  the  machine.”  In  the  course 
of  operating  the  riveting  machine,  it  became  necessary  that 
certain  loose  stays  or  braces,  if  they  were  not  to  be  fastened  or 
removed,  should  be  held  clear  of  the  point  of  contact  of  the 
“ bull  ” with  the  rivet.  The  operator  of  the  levers  could  not  do 
this.  One  of  his  assistants  was  the  proper  person  to  do  it,  if  it 
should  be  done  at  all.  The  operator  was  the  person  to  deter- 
mine when  this  particular  assistance  was  requisite  to  the  satis- 
factory and  efficient  operation  of  the  riveting  machine  and  how 
it  should  be  rendered.  In  the  discharge  of  this  duty,  Shea  says, 
Green  directed  him  to  “ climb  the  post  and  hold  off  the  stays.” 
It  is  this  direction  which  the  plaintiffs  charge  to  have  been 
negligent.  The  evidence  abundantly  supports  the  finding  that 
the  boy  was  injured  as  a result  of  conforming  to  it. 

The  position  of  Shea  as  an  apprentice  lad,  the  nature  of  the 
work  at  which  Green  and  Shea  were  engaged,  the  sending  of 
Shea  by  Sinclair,  to  whom  he  admittedly  owed  obedience,  “ to 
go  up  and  help  Mr.  Green,”  the  particular  assistance  which 
Shea  was  directed  to  render  being  apparently  requisite  to  the 
satisfactory  operation  of  the  machine  which  Green  “ was  run- 
ning,” Green’s  directing  the  other  assistant  as  well  as  Shea,  all 
these  facts  in  evidence,  in^y  opinion,  might  reasonably  warrant 
an  inference  that  Shea  was  bound  to  conform  to  the  order  or 
direction  in  question  when  given  by  Green,  if  they  do  not 
render  such  an  inference  inevitable. 

The  cases  of  Garland  v.  City  of  Toronto,  23  A.R.  238,  and 
Ferguson  v.  Galt  Public  School  Board,  27  A.R.  480,  so  much 
relied  upon  by  Mr.  DuVernet,  are,  I think,  clearly  distinguishable 
from  that  now  under  consideration.  In  the  former  case  the 
injured  man  was  on  an  equal  plane  with  the  workman  who 
gave  the  direction.  Neither  the  nature  of  the  work  in  hand 
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nor  any  exigency  arising  in  its  performance  required  that  the 
other  workman  should  in  that  case  direct  the  labour  of  the 
injured  man.  It  was  a case  of  pure  assumption  by  a senior 
workman  of  an  authority  which  he  clearly  did  not  possess  over 
his  junior. 

In  the  latter  case  the  direction  to  bring  the  mortar,  given  by 
the  mason,  was  held  not  to  be  an  order  or  direction  within  the 
meaning  of  the  statute.  It  amounted  to  nothing  more  than  an 
intimation  by  one  workman  to  another  that  the  work  of  their 
common  employer  had  reached  a stage  at  which  the  latter  was 
called  upon  to  fulfil  his  own  well  defined  duty  to  such  employer. 
The  giving  of  such  a direction  involved  no  exercise  of  authority 
by  the  man  who  gave  it.  The  act  done  upon  its  being  given 
was  not  an  act  of  obedience  to  the  mason  giving  it,  but  was 
merely  the  carrying  out  of  an  obligation  to  the  employer  which 
the  labourer  was  bound  to  fulfil  when  informed  by  the  mason 
that  the  time  had  come  for  him  to  do  so.  It  has  been  decided 
that  such  a direction  is  not  within  the  purview  of  the  Act : 
Snowden  v.  Baynes , 25  Q.B.D.  193. 

On  the  other  hand,  in  Wild  v.  Waygood,  [1892]  1 Q.B.  783, 
the  Court  of  Appeal  in  England  held  that  one  Duplea,  who  was 
in  a position  very  similar  to  that  occupied  by  Green  in  relation 
to  the  work  here  in  question,  was,  as  to  a workman  sent  to 
•assist  him,  under  circumstances  less  indicative  of  subordina- 
tion than  we  have  here  in  regard  to  Shea,  a person  to  whose 
orders  the  jury  might  find  that  the  workman  so  sent  was  bound 
to  conform.  In  that  case  the  evidence  shewed  that  the  plaintiff 
was  sent  by  his  foreman  to  assist  Duplea  and  that  Duplea  was 
alone  doing  the  work  for  which  assistance  was  required.  Duplea 
•said  “ he  was  the.  person  to  give  orders,  and  the  only  person  to 
give  orders,  and  that  he  did  give  the  plaintiff  orders,  and  that 
the  plaintiff  did  what  he  was  told  to  do  by  him.”  The  admis- 
sibility and  value  of  this  latter  testimony  and  its  sufficiency  to 
support  a finding  by  the  jury  are  taken  by  the  Lord  Chancellor 
as  of  course. 

Howard  v.  Bennett , 60  L.T.N.S.  152,  at  first  blush  certainly 
presents  some  difficulties.  But,  read  in  the  light  of  the 
'Criticisms  upon  it  by  Lord  Herschell  and  by  Lindley,  L.J.,  in 
Wild  v.  Waygood , the  former  case  seems  in  reality  to  be  an 
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authority  only  for  the  proposition  that  an  intimation  from  one 
workman  to  another  that  the  moment  has  arrived  for  him  to  da 
his  defined  work,  which  he  is  bound  to  do  when  so  informed, 
unaccompanied  by  any  further  direction,  is  not  an  order  or 
direction  within  the  meaning  of  the  statute.  Here,  in  addition 
to  the  evidence  already  referred  to,  we  have  Sheas  statement 
that  “ Green  was  there  to  tell  me  ” what  to  do  : that  he  (Shea) 
had  to  do  what  Green  told  him  ; that  “ Green  was  running  the 
whole  thing.”  Coupled  with  this  evidence  we  have  Green’s 
statement  that  Shea  was  supposed  to  be  under  him,  and  that  he 
gave  Shea  his  orders,  making,  in  my  view,  at  least  as  strong  a 
case  to  support  a finding  of  subordination  to  and  duty  to  obey 
Green  on  the  part  of  Shea  as  was  made  out  by  the  plaintiff  in 
Wild  v.  Waygood.  See  too  Dolan  v.  Anderson,  12  Rettie  804,. 
in  which  the  circumstances  bear  a remarkably  close  resemblance 
to  those  in  evidence  here,  and  Millward  v.  Midland  R.W.  Co.r 
14  Q.B.D.  68. 

It  is,  in  my  opinion,  impossible  to  say  that  there  was  not 
here  evidence  of  facts  such  as  would  reasonably  warrant  an 
inference  that  Shea  was  bound  to  conform  to  the  orders  or 
direction  of  Green. 

The  jury  have  found  that  “ Green  was  negligent  in  his 
order  or  direction  to  Shea  ” in  that  “ knowing  the  danger  of 
the  position,  he  took  no  steps  to  prevent  the  accident.” 

Wild  v.  Waygood , [1892]  1 Q.B.  783,  establishes  that  it 
is  not  necessary  for  the  plaintiff  to  shew  that  the  order  or  direc- 
tion, conforming  to  which  resulted  in  his  being  injured,  was 
per  se  negligent.  Conformity  to  the  order  need  not  be  its  causa 
causans,  though  the  injury  must  result  from  such  conformity 
as  a cause  sine  qua  non,  and  must  be  due  to  the  negligence  of 
the  person  giving  and  entitled  to  require  obedience  to  the  order 
to  which  the  workman  has  so  conformed.  Negligence  of  that 
person  must  be  the  proximate  cause,  and  it  may  be,  as  put  by 
Kay,  L.J.,  that  “ the  negligence  referred  to  must  have  an  inti- 
mate connection  with  the  order  and  with  the  conforming  of  the 
workman  thereto  at  the  time  of  the  injury.” 

Here,  if  the  order  was  not  per  se  negligent,  can  it  be  said 
that  there  is  no  evidence  of  negligence  on  the  part  of  Green 
intimately  connected  with  the  order  and  with  conformity  to  it 


) 


ONTARIO  LAW  REPORTS. 


131 


by  the  plaintiff  ? Green  sent  the  plaintiff  into  a place  which 
proved  to  be  dangerous.  He  knew  the  existence  of  the  facts 
which  constituted  that  danger.  He  knew  or  must  be  held 
chargeable  with  the  knowledge  that  the  interior  of  the  boiler 
was  dark  ; that  the  bulling  post  was  difficult  to  climb  ; and 
that  when  Shea  had  climbed  it  he  was  without  reasonable  foot- 
hold and  would  have  only  one  hand  free  to  catch  and  hold  fhe 
dangling  stays.  He  knew  that  these  stays  were  an  agency  for 
mischief  and  danger,  loose  and  uncontrollable,  unless  caught 
and  held.  Yet  he  sent  this  mere  inexperienced  lad  to  perform 
this  difficult,  if  not  impossible,  task  ; and,  without  waiting  to 
ascertain  if  he  had  succeeded  in  catching  the  stays  ; without 
troubling  to  learn  if  the  very  measures  which  he  himself  deemed 
necessary  to  prevent  mischief  and  danger  had  been  effectively 
taken,  he  proceeded  with  the  operation  of  riveting  and  lowered 
the  boiler  shell.  Very  little  thought  or  reflection  should  have 
made  the  danger  of  the  position  in  which  Shea  was  to  be  placed 
apparent  to  him.  The  learned  Chief  Justice  of  the  Common 
Pleas  in  his  charge  very  carefully  explained  to  the  jury  in  what 
it  wTas  charged  that  Green  had  been  negligent.  Read  in  the 
light  of  that  charge  the  findings  of  the  jury  plainly  mean  that 
Green’s  negligence  consisted  in  having  the  stays  in  such  a con- 
dition when  he  sent  Shea  into  the  boiler  that  they  rendered  his 
situation  dangerous  ; and,  having  sent  Shea  in,  in  proceeding  to 
lower  the  boiler  shell  without  learning  that  the  boy  had 
succeeded  in  carrying  out  his  directions.  Indeed  an  order 
— proper  enough  in  itself — Rut  given  at  a time  and  under  cir- 
cumstances such  that  the  person  giving  it  knew  or  should  have 
known  that  its  execution  involves  unnecessary  danger  to  the 
person  obeying  it,  may,  I think,  without  any  inaccuracy,  be 
termed  a negligent  order.  At  all  events,  the  connection  of  the 
order  and  conformity  to  it  by  Shea  with  the  negligence  charged 
against  Green  seems  sufficiently  intimate  to  satisfy  any  test  of 
that  kind  which  could  be  devised. 

Patrick  Jennings  gave  evidence  that  in  thirty  years’  experi- 
ence he  had  never  seen  a boiler  riveted  with  stays  hanging  loose 
over  the  bulling  post  as  they  were  in  this  case ; that  so  hanging 
they  would  in  all  probability  get  upon  the  post;  that  it  was  never 
intended  that  a man  should  be  where  the  plaintiff  was  upon  the 
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bulling  post ; that  he  had  never  known  a man  to  be  sent  inside 
a boiler  to  protect  stays  during  riveting ; and  that,  hanging 
down  from  the  top  of  the  roof  of  the  boiler,  the  stays  were 
liable  to  catch  in  or  rest  on  the  bulling  post  thus  “ holding  the 
boiler  up  while  the  hooks  became  slack  and  unloosened.”  One 
side  of  the  boiler  being  tilted  up  by  the  brace  or  stay  supported 
by  the  bulling  post,  the  suspending  chain  on  that  side  would 
become  slack  and  the  open  hook  attached  to  it  might  thus 
escape  from  the  eye  in  which  it  was  securely  held  while  the 
chain  remained  taut.  The  jury  had  before  them  evidence  as  to 
the  appliances  used  to  support  the  boiler.  It  was  for  them  to 
say  whether  the  danger  of  one  of  the  two  open  hooks  suspend- 
ing the  boiler  slipping  out  of  the  eye  attached  to  it  from  a tilt- 
ing or  lifting  of  the  shell,  caused  by  one  of  the  dangling  stays 
catching  or  resting  on  the  bulling  post,  was  something  which  it 
was  negligent  on  the  part  of  Green  in  the  circumstances  not  to 
have  anticipated.  I do  not  think  we  can  say  that  there  was  no 
evidence  to  warrant  the  learned  Chief  Justice  in  leaving  this 
question  to  the  jury.  If  there  was,  we  cannot  interfere  with 
the  finding  upon  it.  That  we  might  have  reached  another  con- 
clusion is  immaterial. 

I therefore  think  this  case  was  properly  left  to  the  jury  and 
that  their  findings  involving  liability  of  the  defendants  cannot 
be  disturbed. 

The  jury  assessed  the  damages  at  the  sum  of  $1,500.  The 
proceedings  which  followed  the  return  of  the  verdict  are 
reported  as  follows  : 

“ Mr.  Greer  : Was  the  father  non-suited  ? 

His  Lordship  : No  ; Mr.  DuVernet  agreed  yesterday  to  the 
damages  being  assessed  jointly. 

Mr.  Greer:  We  might  have  moved  against  the  verdict  if 
there  was  anything  assessed  to  the  father. 

His  Lordship  : What  do  you  say  to  asking  the  jury  how 
much  they  have  allowed  for  the  medical  bill  ? 

Mr,  Lee  : I have  no  objection. 

Mr.  Greer  : I cannot  consent. 

His  Lordship  : Gentlemen,  how  much  have  you  allowed  for 
the  medical  bill  in  ’this  case  ? 
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Juror : We  estimated  the  amount  stated  by  the  medical 
gentleman  yesterday,  $400. 

His  Lordship  : And  the  balance  is  for  what  ? 

Juror  : For  the  boy.” 

The  learned  Chief  Justice  had  refused  to  allow  the  case  to  go 
to  the  jury  otherwise  than  under  the  Workmen’s  Compensation 
Act.  From  the  conclusion  of  his  charge  I extract  the  following 
passage  which  contains  the  only  other  allusion  in  the  trial  pro- 
ceedings to  a division  of  damages  between  the  two  plaintiffs  : 

“ Something  was  said  about  dividing  the  damages.  I do  not 
see  how  it  is  possible  to  divide  the  damages  unless  you  should 
allow  the  doctor’s  bill,  whatever  that  is,  to  the  father  and  what- 
ever else  you  allow  to  the  boy.  Of  course  there  is  no  evidence 
that  the  father  suffered  any  loss  beyond  the  doctor’s  bill,  if  he 
even  suffered  that.  Is  there  any  reason  why  the  damages 
should  be  divided  ? 

Mr.  Lee  : I do  not  want  them  divided. 

His  Lordship  : I said  probably  the  best  way  would  be  to 
find  out  what  the  damages  would  be  ordinarily.  Then  if  you 
find  they  would  be  less  in  your  judgment  than  $1,500  you  need 
go  no  further;  you  cannot  go  further  than  $1,500.  If  you  find 
the  damages  were  $500  or  $300  or  $200  you  must  reduce  your 
damages  to  that ; because  it  is  only  where  the  actual  damages 
are  more  than  $1,500  the  amount  is  cut  down  to  $1,500.” 

The  following  endorsements  appear  upon  the  record  : 

“Upon  the  findings  of  the  jury  I direct  that  judgment  be 
entered  for  the  plaintiffs  for  fifteen  hundred  dollars  with  costs 
(it  having  been  agreed  by  counsel  that  the  damages  of  each 
plaintiff  need  not  be  assessed  separately). 

The  jury  found  $400  as  the  expenses  of  the  physician^and 
$1,100  for  the  personal  injuries  to  the  infant  plaintiff.  I would 
allow  the  whole  $1,500  as  damages  to  the  infant  plaintiff.” 

Upon  these  endorsements  judgment  has  been  entered  for  the 
plaintiffs  for  the  sum  of  $1,500  to  be  paid  into  Court,  and  paid 
out  to  the  infant  plaintiff  on  attaining  his  majority. 

The  defendants  claim  to  be  entitled  to  have  this  judgment 
reduced  by  the  sum  of  $400,  on  the  ground  that,  of  the  $1,500 
damages  assessed,  the  sum  of  $400  was  allowed  for  medical 
fees,  for  which  the  infant  plaintiff  had  no  claim,  while  the  father 
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has  no  right  of  action  under  the  Workmen’s  Compensation  Act, 
under  which  alone  the  case  went  to  the  jury. 

It  was  perhaps  unnecessary  to  have  asked  the  jury  anything 
about  the  medical  expenses  after  they  had  returned  their  verdict. 
Had  they  been  told  that  the  medical  expenses  could  in  no  event 
form  part  of  the  recovery  of  the  infant  plaintiff,  I have  no  doubt 
that  his  damages  would  nevertheless  have  been  assessed  at 
$1,500.  If  instructed  that  the  father  was  entitled  at  common 
law  to  recover  the  expenditure  which  he  had  incurred  for 
medical  attendance,  procured  for  his  son,  a minor,  it  is  quite 
probable  that  the  verdict  would  have  been  $1,500  for  the  son 
and  $400  for  the  father.  In  any  event  the  only  relief  we  could 
give  to  the  defendants — if  indeed  they  have  any  ground  for 
complaint — would  be,  without  in  any  way  disturbing  the  find- 
ings as  to  liability,  to  send  this  case  down  for  a fresh  assess- 
ment of  damages. 

But  if  this  were  done  the  proper  instruction  to  the  jury 
would,  I think,  be  that,  whether  or  not  the  father  be  liable  to 
the  doctor,  and  whether  or  not  he  has  a right  to  recover  from 
the  defendants  any  sum  for  which  he  may  be  so  liable,  the 
minor  plaintiff  is  himself  liable  for  this  medical  attendance,  if, 
upon  the  facts  in  evidence,  it  should  be  found  that  he  has  either 
expressly  or  impliedly  contracted  to  assume  such  liability  : 
Huggins  v.  Wiseman  (1690).  Carth.  110;  Co.  Lit.  172a. 
Perhaps  the  plaintiffs  may  have  some  reason  to  complain  that 
the  jury  were  not  asked  to  find  upon  the  father’s  cause  of  action 
independently  of  the  liability  of  the  defendants  to  the  son  under 
the  statute.  But  no  such  objection  has  been  taken  on  their 
behalf. 

The  doctor  stated  that  he  believed  he  was  called  in  by  the 
defendant  company.  It  may  be  that  the  defendants  are  directly 
liable  to  him  for  his  entire  account : Oldwright  v.  Hamilton 
Cataract  Power  Co.  (1904),  3 O.W.R.  16,  397.  As  upon  the 
proceedings  subsequent  to  the  return  of  the  verdict  it  would 
seem  that  the  jury  did  include  the  account  due  for  surgical 
attendance  in  assessing  the  damages,  the  defendants  should 
certainly  be  protected  against  any  further  claim  upon  them  by 
the  surgeon.  The  amount  of  a fair  bill  for  the  doctor’s  services 
may  be  settled  by  the  official  guardian  with  the  approval  of  a 


ONTARIO  LAW  REPORTS. 


135 


XL] 

Judge  in  Chambers,  and,  upon  relinquishing  all  claims  against 
the  senior  plaintiff  and  the  defendants,  the  doctor  should  be 
paid  such  amount  out  of  the  moneys  to  be  paid  into  Court  under 
the  judgment  in  this  action.  With  this  rider  the  judgment  of 
the  learned  Chief  Justice  would  seem  to  work  absolute  justice 
to  all  parties  interested.  The  injury  to  the  infant  plaintiff 
having  been  caused  by  negligence  for  which  the  defendants  are 
responsible,  their  liability  either  to  one  of  the  plaintiffs  or  to 
the  surgeon,  for  the  latter’s  fees  for  services  properly  rendered 
to  the  injured  lad  to  restore  him  as  far  as  possible  to  health, 
seems  unquestionable.  The  joinder  of  the  father  as  a co-plain- 
tiff  entailed  no  additional  expense. 

The  appeal  fails  and  should  be  dismissed  with  costs. 
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[DIVISIONAL  COURT.] 

In  re  MacIntyre. 


Surrogate  Court — Passing  Accounts — Executors  and  Administrators — Trustee- 
Creditor's  Claim — Surrogate  Courts  Act , R.S.O.  1897 , ch.  59,  sec.  72 — 
5 Edw.  VII.  ch.  lb  (O. ). 


A surrogate  court  Judge  on  passing  the  accounts  of  an  executor,  administrator 
or  trustee,  under  the  provisions  of  sec.  72  of  the  Surrogate  Courts  Act  as 
amended  by  5 Edw.  VII.  ch.  14  (O.),  has  no  jurisdiction  to  call  upon  a 
creditor  of  the  estate  to  prove  his  claim  and  to  adjudicate  upon  that  claim 
and  allow  it  or  bar  it.  If  however,  the  executor,  administrator,  or  trustee, 
has  in  good  faith  paid  the  claim  of  a creditor  before  bringing  in  his  accounts 
the  surrogate  court  Judge  has  jurisdiction  to  consider  the  propriety  of  that 
payment  and  to  allow  or  disallow  the  item  in  the  accounts. 

Order  of  the  surrogate  court  of  Elgin  barring  the  claim  of  a creditor  set  aside 
as  having  been  made  without  jurisdiction. 


Appeal  by  Mary  Dean  from  an  order  of  His  Honour  Judge 
Colter,  Judge  of  the  surrogate  court  of  the  county  of  Elgin,, 
made  on  the  taking  of  the  accounts  of  one  Archibald  A. 
MacIntyre,  administrator  of  the  estate  of  John  A.  MacIntyre. 

The  question  involved  in  the  appeal  was  the  proper  con- 
struction of  the  section  added  as  sub-section  3 to  section  72  of 
the  Surrogate  Courts  Act,  R.S.O.  1897,  ch.  59,  by  5 Edw.  VII. 
ch.  14  (0.). 

The  appellant,  as  one  of  the  next  of  kin  of  John  A.  Mac- 
Intyre, was  entitled  to  a share  in  the  estate.  She  also  claimed 
that  at  the  time  of  his  death  the  deceased  was  indebted  to  her 
for  services  rendered  by  her,  and  she  gave  to  the  administrator 
particulars  of  her  claim.  The  administrator  refused  to  pay  her 
claim,  and  a short  time  after  the  claim  had  been  made  he 
applied  to  the  surrogate  court  Judge  for  an  appointment  to 
pass  his  accounts,  and  in  his  application  stated  that  the 
appellant  had  made  a claim  against  him.  The  Judge  gave  an 
appointment  for  the  passing  of  the  accounts,  and  also  directed 
that  the  appellant  should  come  in  and  prove  her  claim  or  be 
barred.  Upon  the  return  of  the  appointment,  the  appellant,  as 
one  of  the  next  of  kin  of  the  intestate,  objected  to  an  amount 
which  had  been  paid  by  the  administrator  to  another  claimant. 
The  Judge  heard  evidence  as  to  this  claim,  and  held  that  it 
was  a bond  fide  claim  and  had  been  properly  paid  by  the 
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administrator,  and  he  allowed  the  item  in  his  accounts.  The  c- 

Judge  also  heard  evidence  as  to  the  claim  of  the  appellant,  and 

held  that  it  was  not  a valid  claim  and  disallowed  it.  In  re 


MacIntyre. 

From  the  disallowance  of  her  claim,  and  from  the  allowance 
of  the  disbursement  in  the  administrator’s  accounts  in  respect 
of  the  other  claim,  this  appeal  was  brought,  and  was  argued 
before  a Divisional  Court  [Meredith,  C.J.C.P.,  Teetzel,  and 
Mabee,  JJ.J  on  the  23rd  of  January,  1906. 

J.  A.  Robinson , for  the  appellant. 

S.  Price , for  the  administrator. 

Upon  the  facts  being  stated  by  the  appellant’s  counsel,  the 
Court  held  that  there  was  evidence  to  support  the  conclusion  to 
which  the  surrogate  court  Judge  had  come  as  to  the  claim  which 
had  been  paid  by  the  administrator,  and  that  the  surrogate  court 
Judge  had  power  to  allow  the  payment  as  an  item  in  the  adminis- 
trator’s accounts,  but  that  he  had  no  power  to  consider  and  bar 
a claim  which  had  not  been  paid  by  the  administrator.  The 
appellant’s  counsel  then  contended  that  as  the  claim  had  been 
brought  to  the  notice  of  the  surrogate  court  Judge  by  the  admin- 
istrator, and  as  the  claimant  had  been  called  upon  to  prove  the 
claim,  the  costs  incurred  by  her  should  be  paid  out  of  the  estate. 

January  23.  Meredith,  C.  J. : — We  are  of  opinion  that 
the  view  which  the  learned  Jud^e  entertained,  that  he  had 
in  taking  the  accounts  of  the  administrator  in  the  surrogate 
court  jurisdiction  to  call  on  the  creditors  of  the  estate  to  make 
their  claims  and  to  adjudicate  upon  any  claims  made,  was 
erroneous,  and  that  there  is  no  such  jurisdiction  vested  in  the 
surrogate  court. 

The  statute  by  which  the  learned  Judge  seems  to  have 
thought  that  the  power  which  he  assumed  to  exercise  was 
conferred  is  5 Edw.  VII.  ch.  14,  which  amends  sec.  72  of  the 
Surrogate  Courts  Act,  R.S.O.  1897,  ch.  59,  by  providing  that : 

“ The  surrogate  court  Judge,  on  passing  the  accounts  of  an 
executor,  administrator,  or  trustee,  shall  have  jurisdiction  to 
enter  into  and  make  full  enquiry  and  accounting  of  and  con- 
cerning the  whole  property  of  the  deceased  which  he  wTas 
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D-  c*  possessed  of  or  entitled  to,  and  the  administration  and  disburse- 
ment thereof  in  as  full  and  ample  a manner  as  can  be  had  and 
In  re  done  in  the  master’s  office  in  the  High  Court  under  an 
MacIntyre.  a(jminis^ra^ion  order,  and  for  such  purpose  to  take  evidence  and 
Meredith,  c.j.  decicle  all  disputed  matters  arising  in  such  accounting  subject 
to  an  appeal  under  section  36  of  this  Act.” 

This  language  is,  no  doubt,  very  wide,  but  it  is  to  be 
remembered  that  it  is  an  amendment  to  sec.  72  of  the  Surrogate 
Courts  Act,  which  deals  only  with  the  passing  and  auditing  of 
the  accounts  of  executors  and  administrators. 

Sec.  72  is  as  follows : “ Where  an  executor  or  administrator 
has  filed  in  the  proper  surrogate  court  an  account  of  his  deal- 
ings with  the  estate  of  which  he  is  executor  or  administrator, 
and  the  Judge  has  approved  thereof,  in  whole  or  in  part,  if  the 
executor  or  administrator  is  subsequently  required  to  pass  his 
accounts  in  the  High  Court,  such  approval,  except  so  far  as 
mistake  or  fraud  is  shewn,  shall  be  binding  upon  any  person 
who  was  notified  of  the  proceedings  taken  before  the  surrogate 
Judge,  or  who  was  present  or  represented  thereat,  and  upon 
every  one  claiming  under  any  such  person.” 

It  seems  to  us  that  it  is  manifest  that  the  purpose  of  the 
amending  section  was  only  to  enlarge  the  powers  of  the  Judge, 
so  as  to  enable  him  to  take  the  accounts  of  the  receipts  and 
disbursements  of  the  executors. 

The  reason  for  the  passing  of  the  statute  was,  no  doubt,  the 
decision  of  the  majority  of  the  Court  in  Re  Russell  (1904),  8 
O.L.R.  481,  in  which  case  a much  narrower  construction  was 
given  to  the  section  of  the  Surrogate  Act  which  we  are  con- 
sidering, than  according  to  the  practice  which  had  prevailed  it 
was  supposed  to  bear. 

It  was  held  in  that  case  that  it  was  not  open  in  the  surro- 
gate court  to  inquire  whether  the  executrix  was  chargeable 
with  a sum  of  $500,  which,  as  alleged,  constituted  a debt  due 
by  her  to  the  deceased  at  the  time  of  his  death. 

It  was  sought  in  the  surrogate  court  to  make  her  answer- 
able  for  that  as  so  much  come  to  her  hands,  and  the  conclusion 
to  which  the  majority  of  the  Court  came  was  that  there  was  no 
jurisdiction  to  do  that ; that  as  the  executrix  had  not  charged 
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herself  and  had  not  brought  the  item  into  her  account,  it  was 
not  open  to  be  investigated. 

The  object  of  the  legislation  of  last  session  was  undoubtedly, 
we  think,  to  make  it  clear  that  what  had  been  understood  to 
be  the  jurisdiction  of  the  surrogate  Judge  before  that  decision 
was  within  his  power,  and  therefore  to  enable  him  to  enter  into 
any  question  which  it  was  necessary  for  him  to  deal  with  in 
order  to  determine  how  much  the  personal  representative  had 
received  or  ought  to  have  received  and  to  be  charged  with,  and 
to  credit  him  with  what  he  properly  had  paid,  so  as  to  ascertain 
the  balance  with  which  he  was  chargeable.- 

There  is  nothing  to  indicate,  and  we  think  it  is  improbable 
that  the  Legislature  intended,  that  power  should  be  given  in  a 
proceeding  of  that  kind  to  call  in  the  creditors  of  the  estate 
and  adjudicate  upon  their  claims  and  practically  to  administer 
the  estate.  If  the  Legislature  had  intended  any  such  thing, 
one  would  have  expected  that  entirely  different  language  would 
have  been  used,  and  we  are  clearly  of  opinion  that  such  an 
inquiry  was  beyond  the  powers  of  the  surrogate  Judge. 

The  other  item  of  the  administrator’s  account  which  was 
objected  to,  we  disposed  of  in  the  course  of  the  argument 
adversely  to  the  appellant. 

The  result  is  that  the  appeal  must  be  allowed  as  to  the 
claim  of  the  appellant  Mary  Dean,  upon  the  ground,  which 
must  be  stated  in  the  order,  that  there  was  no  jurisdiction  in 
the  surrogate  Judge  to  inquire  into  the  existence  or  amount  of 
that  claim. 

The  costs  of  the  parties  will  be  paid  out  of  the  estate. 


I).  C. 

1906 

In  re 

MacIntyre. 
Meredith,  C.J. 


Teetzel,  and  Mabee,  JJ.,  concurred. 
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[TEETZEL,  J.] 

Horlick  v.  Eschweiler. 

Master’s  Office — Reference — Examination  on  Commission — Right  of  Cross- 
Examination — Con.  Rules  65 4-7 00. 

On  reference  to  take  accounts  a party  is  entitled  ex  debito  justitice  to  a com- 
mission to  cross-examine  the  opposite  party  upon  affidavits  filed  in  proof  of 
accounts. 

Townend  v.  Hunter  { 1883),  3 C.L.T.  310,  followed;  Plenderleith  v.  Parsons 
(1905),  10  O.L.R.  436,  distinguished. 

This  was  an  appeal  from  the  Master  at  Kenora  who  had 
refused  an  application  of  the  defendants  to  issue  a commission 
to  cross-examine  the  plaintiffs  upon  their  affidavits  filed  with 
him  in  proof  of  their  accounts  upon  which  he  was  adjudicating 
under  a reference  to  take  accounts. 

The  appeal  was  argued  on  December  11th,  1905,  before 
Teetzel,  J.,  in  Weekly  Court. 

Casey  Wood,  for  the  defendants,  contended  that  there  was 
an  undoubted  right  to  cross-examine  on  the  affidavits : Town- 
end  v.  Hunter  { 1883),  3 C.L.T.  310;  that  the  account  could 
not  be  held  to  have  been  proved,  if  there  had  been  no  cross- 
examination.  He  also  referred  to  Con.  Rule  484 ; Ganton  v. 
Size  (1863),  22  U.C.R.  473  ; Court  v.  Holland  (1880)  8 P.R.  213. 

W.  M.  Douglas,  K.C.,  for  the  plaintiffs,  contended  that  the 
matter  was  one  in  the  discretion  of  the  Master,  and  that  it  was 
evident  that  nothing  new  could  be  elicited  on  cross-examina- 
tion ; and  that  the  defendants  were  not  entitled  to  raise  the 
question  whether  the  accounts  had  been  proved  or  not ; Plender- 
leith v.  Parsons  (1905),  10  O.L.R.  436. 

January  1.  Teetzel,  J. : — An  appeal  from  a report  of  the 
Master  at  Kenora  made  upon  a reference  to  take  accounts,  based 
on  the  Master’s  refusal  during  the  reference,  upon  the  application 
of  the  defendants,  to  issue  a commission  to  cross-examine  the 
plaintiffs  upon  their  affidavits  filed  with  him  in  proof  of  their 

accounts  upon  which  he  was  adjudicating. 

c 
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In  addition  to  the  affidavits  in  question,  which  were  filed  by  1906 
consent  (the  plaintiffs  residing  out  of  the  jurisdiction)  there  Horlick 
was  filed  with  the  Master  evidence  of  the  plaintiffs  taken  on  eschweiler 
commission  for  the  purposes  of  the  trial.  

The  reason  given  by  the  Master  for  refusing  the  commission 
to  cross-examine  was  that  he  considered  it  unnecessary,  in  view 
of  the  evidence  already  in,  and  that  the  application  was  merely 
made  for  the  purpose  of  delay. 

The  only  question  involved  in  the  appeal  is  whether  the 
Master  had  discretion  to  grant  or  refuse  the  application,  or 
whether  the  defendants  were  entitled  to  the  commission  to 
cross-examine  as  of  right. 

I think  Townend  v.  Hunter,  3 C.L.T.  310,  is  decisive  on 
this  point  in  favour  of  the  defendants’  contention.  In  that 
case  it  was  held  that  the  Master  had  no  discretion  to  refuse  a 
commission  to  cross-examine  the  deponent  on  an  affidavit  filed 
by  the  opposite  party  verifying  a mortgage  account,  and  that 
the  applicant  was  entitled  to  such  cross-examination  as  a mat- 
ter of  course. 

In  Plenderleith  v.  Parsons , 10  O.L.R.  436,  cited  by  Mr. 

Douglas,  the  Chancellor  simply  held  that  Rule  490  does  not 
apply  to  proceedings  in  the  Master’s  office  but  to  interlocutory 
or  other  proceedings  in  Court  or  Chambers  which  are  not 
referred  to  the  Master.  In  that  case  an  order  setting  aside 
an  appointment  issued  to  plaintiff  by  a special  examiner  to 
cross-examine  upon  an  affidavit  filed  with  the  Master  on  a 
reference  without  first  having  obtained  any  direction  from  the 
Master  for  such  cross-examination  was  confirmed  on  appeal. 

The  point  of  the  decision  was  that  without  any  such  direc- 
tion the  proceeding  was  not  authorized. 

Upon  a reference  to  the  Master  the  subsequent  proceedings 
are  regulated  by  Rules  654  to  700  ; see  particularly  Rules  668 
and  669. 

The  appeal  will  be  allowed  with  costs  in  the  cause. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

Henning  y.  Toronto  Railway  Company. 

Contract — Construction — Vagueness — Reneival — Price  to  be  Agreed  on. 

A provision  in  a contract  for  the  right  to  use  space  for  advertising  purposes 
for  its  renewal  “ at  the  end  of  three  years  at  a price  to  be  agreed  upon  but 
not  less  than  $5,000  per  annum  ” leaves  the  matter  at  large  unless  the  price 
is  agreed  upon,  and  the  person  using  the  space  cannot  insist  on  a renewal  at 
the  rate  of  $5,000  per  annum. 

Judgment  of  Teetzel,  J. , affirmed. 

Appeal  by  the  plaintiffs  from  the  judgment  at  the  trial. 

The  plaintiffs  carried  on  business  as  an  advertising  agency 
and  by  an  agreement  in  writing  the  defendants  the  Toronto 
Railway  Company  leased  to  them  the  exclusive  privilege  of 
placing  advertisements  in  their  street  cars  for  a term  of  three 
years  ending  on  the  31st  of  August,  1904,  at  an  annual  rental 
of  $5,000.  The  agreement  contained  a provision  that  it  was  to 
be  “ renewable  at  the  end  of  three  years  at  a price  to  be  agreed 
upon,  but  not  less  than  $5,000  per  annum.”  In  January,  1904, 
the  plaintiffs  entered  into  negotiations  with  the  railway  com- 
pany for  a renewal  of  the  agreement  and  during  these  nego- 
tiations the  railway  company  with  the  knowledge  of  the  plaintiffs 
asked  from  other  persons  engaged  in  the  advertising  business 
tenders  for  a three  years’  lease  of  the  advertising  privileges. 
The  defendants  The  Canadian  Street  Car  Advertising  Company 
made  a tender  of  $7,500  per  annum  and  this  tender  was  on  the 
16th  of  April,  1904,  accepted  by  the  defendants  the  railway 
company.  The  amount  of  this  tender  was  not  made  known  to 
the  plaintiffs  and  in  the  negotiations  between  them  and  the 
defendants  the  railway  company  no  sum  was  mentioned  by  the 
defendants  the  railway  company  as  the  minimum  rental  they 
would  accept. 

This  action  was  begun  on  the  18th  of  May,  1904,  asking  a 
declaration  that  the  plaintiffs  were  entitled  to  a renewal  of 
their  agreement  and  that  their  rights  were  prior  to  those  of  the 
Canadian  Street  Car  Advertising  Company  ; an  injunction 
restraining  the  defendants  the  Toronto  Railway  Company  from 
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entering  into  a contract  with  any  person  other  than  the  plain- 
tiffs ; specific  performance  of  the  agreement  for  renewal ; and  in 
the  alternative  damages  against  the  Toronto  Railway  Company. 

The  action  was  tried  at  Toronto  on  the  12th  of  December, 
1904,  before  Teetzel,  J.,  who  on  the  6th  of  February,  1905, 
gave  judgment  in  the  defendants’  favour,  holding  that  the 
language  of  the  agreement  was  too  vague  and  indefinite  to 
create  any  responsibility  either  for  specific  performance  or 
damages. 


0.  A. 
1905 

Henning 

v. 

Toronto 
R.W.  Co. 


The  appeal  was  argued  before  Moss,  C.J.O.,  Osler,  Garrow, 
and  Maclaren,  JJ.A.,  on  the  15th  of  November,  1905. 

E.  E.  A.  DuVernetfiorthe  appellants.  The  appellants  were 
entitled  to  a renewal  of  the  contract.  The  evidence  is  sufficient 
to  justify  the  conclusion  that  the  appellants  and  the  railway 
company  did  in  fact  agree  upon  the  amount  to  be  paid.  Even 
without  this  agreement  in  fact  there  is  no  difficulty  in  fixing  the 
price.  There  is  a specific  agreement  for  a renewal  with  a 
minimum  price  and  the  most  favourable  construction  for  the 
defendants  is  that  the  plaintiffs  were  entitled  to  a renewal  at 
such  rate  as  might  be  offered  by  any  other  bond  fide  tenderer  : 
Radnor  v.  Shafto  (1805),  11  Ves.  448,  at  p.  454.  The  case 
is  much  stronger  than  if  it  were  the  first  transaction  between 
the  parties,  for  in  the  case  of  a renewal  there  is  an  implica- 
tion that  all  the  terms  shall  be  as  far  as  possible  the  same 
as  those  contained  in  the  original  contract.  The  railway 
company  could  have  insisted  on  the  plaintiffs  taking  a renewal 
for  three  years  at  the  minimum  price  fixed  and  it  is  a most 
unjust  construction  if  the  plaintiffs  are  not  on  their  part  entitled 
to  ask  for  a renewal  for  three  years  at  the  minimum  rate.  The 
principle  of  Manchester  Ship  Canal  Co.  v.  Manchester  Race- 
course Co.,  [1900]  2 Ch.  352,  [1901]  2 Ch.  37,  applies.  It  has 
been  attempted  to  distinguish  that  case  on  the  ground  that 
validity  had  been  given  to  the  agreement  by  statute  but  the 
statute  did  not  make  plainer  the  terms  of  the  agreement  and  it 
was  only  on  the  question  of  vires  that  the  statute  became  of 
importance.  The  agreement  in  question  in  the  present  case 
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may  fairly  be  taken  to  be  an  agreement  to  renew  at  the  best 
price  obtainable  or  at  $5,000  a year  at  the  least,  instead  of,  as 
the  defendants  contend,  treating  it  as  meaningless.  At  all  events 
the  railway  company  were  bound  to  wait  till  the  expiration  of 
the  plaintiffs’  contract  before  making  another  agreement. 

D.  L.  McCarthy,  for  the  respondents  the  Toronto  Railway 
Company.  The  evidence  shews  that  there  was  no  agreement  in 
fact.  The  plaintiffs  refused  to  give  the  amount  asked  by  the 
railway  company  and  this  put  an  end  to  any  obligation.  An 
agreement  to  renew  is  not  stronger  than  an  agreement  to  enter 
into  a contract.  There  is  no  basis  of  computation  here  and  it 
is  impossible  in  the  absence  of  agreement  between  the  parties 
to  fix  the  amount  to  be  paid.  In  the  Manchester  case  there  was 
a basis  of  computation,  the  offer  of  a third  person  being  the  test. 

S.  B.  Woods,  for  the  defendants  the  Canadian  Street  Car 
Advertising  Company.  These  respondents  entered  into  their 
agreement  with  the  Toronto  Railway  Company  in  good  faith 
and  without  any  knowledge  of  the  agreement  now  in  question 
and  are  not  in  any  way  liable  in  this  action. 

DuVernet,  in  reply. 

December  30.  The  judgment  of  the  Court  was  delivered  by 
Moss,  C.J.O.: — At  the  trial  the  claim  for  specific  performance 
though  not  abandoned  did  not  appear  to  be  advanced  with  much 
confidence  and  on  the  appeal  there  was  scarcely  an  attempt  to 
maintain  it.  Nothing  was  proved  from  which  it  could  reason- 
ably be  held  that  the  defendants  the  Canadian  Street  Car 
Advertising  Company  had  notice  or  knowledge  of  any  con- 
tract for  renewal  between  the  plaintiffs  and  the  Toronto  Railway 
Company.  The  substantial  question  was  whether  the  Toronto 
Railway  Company  were  liable  for  breach  of  contract  with  the 
plaintiffs. 

The  words  of  the  agreement  on  which  the  plaintiffs  rely  are 
as  follows  : “ This  agreement  to  be  renewable  at  the  end  of 
three  years  at  a price  to  be  agreed  upon  but  not  less  than  $5,000 
per  annum.” 

The  plaintiffs  contended  first  that  there  was  an  agreement 
as  to  price  come  to  between  them  and  the  Toronto  Railway 
Company,  and  secondly,  that  if  no  agreement  as  to  price  was 
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reached  the  plaintiffs  were  entitled  to  require  the  Toronto  Rail- 
way Company  to  renew  under  the  ternis  of  the  agreement  set 
forth  above,  and  that  the  company  had  refuse^  to  do  so. 

As  regards  the  first  contention  the  evidence  fails  to 
establish  it.  There  were  negotiations  beginning  in  January, 
1904,  but  no  agreement  was  reached.  The  plaintiff  Henning 
testified  that  he  and  Mr  Keating,  the  then  manager  of  the 
Toronto  Railway  Company,  agreed  upon  $6,000  for  the  first 
year,  $6,500  for  the  second  year,  and  $7,000  for  the  third  year. 
But  it  seems  clear  that  these  figures  were  only  named  for  refer- 
ence by  Mr.  Keating  to  the  board  of  directors,  and  they  were 
never  accepted.  That  the  plaintiffs  acquiesced  in  this  was 
shewn  by  their  afterwards  continuing  negotiations  with  Mr. 
Grace,  the  secretary,  with  whom  the  plaintiff  Henning  endeav- 
oured to  come  to  an  agreement,  but  without  success. 

As  to  the  second  contention  the  plaintiffs  argue  that  under 
the  terms  of  the  agreement  if  no  other  price  was  agreed* upon 
they  were  entitled  to  a renewal  at  $5,000  per  annum. 

This  is  tantamount  to  giving  the  plaintiffs  the  sole  right  to 
name  the  price  placing  them  in  a position  in  which  by  refusing 
to  name  any  beyond  $5,000  or  declining  to  accept  any  greater 
sum  named  by  the  Toronto  Railway  Company  they  could 
secure  the  renewal  at  $5,000,  a construction  which  could  not 
have  been  contemplated  and  one  not  warranted  by  the  language 
of  the  instrument.  The  more  natural  reading  is  that  unless 
both  parties  agreed  upon  $5,000,  the  named  minimum,  no  price 
was  fixed.  The  whole  matter  was  thus  left  at  large  no  method 
of  fixing  a price  being  provided  short  of  an  agreement 
between  the  parties.  And  there  is  no  way  provided  for  substi- 
tuting any  other  mode  than  that  to  which  the  parties  agreed 
to  submit.  The  case  is  quite  distinguishable  from  Manchester 
Ship  Canal  Co.  v.  Manchester  Racecourse  Company , [1900] 
2 £h.  352,  and  [1901]  2 Ch.  37.  It  is  true  that  no  such 
argument  arises  here  as  there  was  in  that  case  on  the  ground 
that  the  agreement  offends  the  law  against  perpetuity.  On 
the  other  hand  the  argument  against  uncertainty  and  vague- 
ness derives  no  support  from  a legislative  declaration  of 
validity  as  in  the  case  cited,  and  the  language  of  the  agree- 
ment must  be  read  without  any  unusual  expansion  of  its  sense. 


C.A 

1905 

Henning 

v. 

Toronto 
R.W.  Co. 

Moss,  C.J.O. 


146 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1905 

Henning 

v. 

Toronto 
R.W.  Co. 

Moss,  C.J.O. 


In  the  case  cited  the  agreement  entitled  the  plaintiffs  to  the 
first  refusal  to  become  the  purchasers  which  necessarily  involved 
their  right  to  become  purchasers  at  such  price  as  the  defendants 
were  willing  to  sell  for  to  any  other  proposing  purchaser.  At 
page  364  of  [1900]  2 Ch.  Farwell,  J.,  says:  “ Further,  I hold 
that  the  refusal  really  means  a refusal  not  of  an  offer  at  any 
price  that  the  racecourse  company  choose  to  ask,  but  a refusal 
of  an  offer  at  the  price  which  some  other  person  is  willing  to 
give.”  And  in  [1901]  2 Ch.  the  Court  of  Appeal  say  at  page 
48  : “We  think  that  the  very  words  ‘ first  refusal  ’ in  clause  3 
import  that  the  price  at  which  the  racecourse  company  give  the 
canal  company  the  ‘first  refusal’  is  a price  at  which  the  racecourse 
company  will  offer  the  land  to  other  would-be  buyers  in  the 
event  of  the  refusal  of  the  canal  company  to  buy  at  that  price.” 
Viewed  in  that  way  there  was  no  uncertainty  in  regard  to  the 
manner  of  ascertaining  the  price.  Here  the  case  is  different. 
The  parties  have  to  agree  upon  a price  as  preliminary  to  either 
being  bound  and  there  is  no  provision  for  ascertaining  the  price 
in  any  other  way.  There  is  nothing  to  control  the  actions  of 
either  party  unless  indeed  it  can  be  said  that  the  Toronto  Rail- 
way Company  had  the  right,  if  they  chose,  to  hold  the  plaintiffs 
to  the  payment  of  $5,000  per  annum  for  a further  term  even 
though  the  plaintiffs  were  unwilling  to  pay  that  sum.  But  it 
seems  clear  that  there  is  no  such  reciprocal  right  on  the  part  of 
the  plaintiffs  and  it  is  fairer  and  more  reasonable  to  read  the 
words  as  conferring  no  such  right  on  either  party. 

The  plaintiffs  further  urged  that  they  had  until  the  day  of 
the  expiration  of  their  former  term  within  which  to  obtain  a 
renewal  if  they  could.  Henning’s  testimony  shews  that  it  was 
essential  to  the  proper  carrying  on  of  the  business  that  it  should 
be  known  and  settled  a very  considerable  time  before  the  day 
for  a new  contract  to  go  into  operation  with  whom  and  upon 
what  terms  it  was  to  be  effected.  And  it  was  at  his  instance 
that  steps  were  taken  as  early  as  they  were  to  ascertain  the 
price  and  terms  of  a renewal.  He  was  aware  that  circulars 
were  issued  to  other  advertising  firms  and  companies  and  made 
no  objection  to  that  course  although  he  knew  that  such  action 
would  necessarily  involve  an  early  agreement  with  the  party 
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whose  tender  would  be  successful.  But  irrespective  of  this 
conduct  on  the  plaintiffs’  part  there  seems  to  be  nothing  in  the 
words  of  the  agreement  to  entitle  the  plaintiffs  to  refuse  to 
announce  their  intentions  until  the  last  day  of  the  term.  The 
Toronto  Railway  Company  would  be  unduly  prevented  from 
entering  into  arrangements  with  others  who  would  of  course 
only  deal  on  the  footing  of  being  in  a position  some  months 
before  to  make  their  sub-contracts  and  other  preparations  for 
carrying  on  the  business.  The  appeal  fails  and  must  be  dis- 
missed with  costs. 

R.  S.  C. 
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Oct  13  Defamation — Libel — Newspaper  Interview — Publication — Privilege — Innuendo — 

Meaning  of  Words — Nonsuit. 


A defeated  candidate  in  an  interview  with  a newspaper  reporter  the  day  after 
an  election  informed  him  that  the  plaintiff  (who  was  a political  opponent 
and  an  active  party  worker)  had  as  soon  as  it  was  known  he  was  in  the  field, 
come  to  and  asked  him  to  endorse  a note  for  $1,000  which  he  refused  to  do 
and  had  also  later  in  a speech,  accused  him  of  disloyalty.  This  was  pub- 
lished in  the  newspaper  the  following  day  and  the  libel  complained  of. 

The  innuendo  alleged  was,  that  the  plaintiff  had  offered  his  services  and 
support  as  a bribe  and  had  corruptly  offered  to  desert  his  party  and  abandon  his 
principles  and  support  the  defendant  at  the  election  if  he  would  endorse  his 
note  : that  his  opposition  to  the  defendant’s  candidature  was  not  due  to 
principle  or  party  loyalty  but  to  the  defendant’s  refusal  to  endorse  the  note  ; 
and  that  because  of  such  refusal  the  plaintiff  not  only  opposed  his  candi- 
dature but  attacked  him  personally  and  accused  him  of  disloyaltj^. 

The  interview  was  published  and  the  defendant  next  day  called  at  the  news- 
paper office  and  the  only  thing  he  found  fault  with  in  the  report  was  the 
omission  of  a few  words  in  the  introductory  part. 

At  the  trial  the  Judge  allowed  the  case  to  go  to  the  jury  who  found  a verdict 
in  favour  of  the  plaintiff  : — 

Held , that  there  was  evidence  that  the  defendant  knew  he  was  speaking  for 
publication  and  that  he  authorized  what  he  said  to  be  published  in  a news- 
paper ; and 

That  the  communication  was  not  privileged  : 

Held,  however,  that  the  words  were  not  capable  of  the  meaning  ascribed  to 
them  by  the  plaintiff  and  that  the  motion  for  a nonsuit  at  the  close  of  the 
case  should  have  been  allowed  : The  Capital  and  Counties  Bank,  Ltd.,  v. 
Henty  & Sons  (1882),  7 App.  Cas.  741  at  744  referred  to. 

Judgment  of  MacMahon,  J. , at  the  trial  reversed  in  part. 


This  was  an  appeal  from  the  judgment  of  MacMahon,  J., 
in  an  action  which  was  tried  at  Ottawa  on  the  18th  of  Septem- 
ber, 1903.  The  case  was  allowed  to  go  to  the  jury  under  the 
circumstances  set  out  in  the  judgment  of  Osier,  J.A. 

The  jury  found  a verdict  in  favour  of  the  plaintiff  for  $500, 
and  judgment  was  entered  therefor. 

Taylor  McVeity  appeared  for  the  plaintiff. 

Wm.  Wyld  appeared  for  the  defendant. 

The  defendant  appealed  to  the  Court  of  Appeal,  and  the 
appeal  was  argued  on  the  15th  February,  1905,  before  Moss, 
C.J.O.,  Osler,  Maclennan,  Garrow,  and  Maclaren,  JJ.A. 
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A.  B.  Aylesworth,  K.C.,  for  the  appeal.  The  article  com- 
plained of  was  a long  one  referring  to  others  besides  the  plaintiff, 
and  only  a very  small  part  of  it  referred  to  him.  He  seeks  to 
group  too  much  of  the  article  in  order  to  find  the  innuendo  : the 
words  will  not  bear  the  meaning  attributed  to  them  : and  the 
language  fairly  taken  is  not  capable  of  the  interpretation 
put  upon  it.  The  interviewing  reporter  did  not  inform  the 
defendant  that  what  he  said  would  be  published.  The  plaintiff 
was  allowed  to  say  at  the  trial  what  he  understood  by  the 
words,  and  the  defendant  was  not  allowed  to  say  what  he  meant 
by  them.  The  trial  Judge  should  not  have  left  it  to  the  jury 
to  find  the  meaning  of  the  words.  It  was  his  duty  to  find  if 
the  words  were  reasonably  capable  of  the  meaning  attributed : 
Odgers’  Law  of  Libel,  3rd  ed.  pp.  596,  597.  There  was  no  proof 
of  the  publication,  and  in  any  event  the  occasion  was  privileged: 
Odgers,  pp.  253,  254. 

Taylor  McVeity,  contra.  This  Court  should  not  interfere 
with  the  finding  of  the  jury.  The  whole  article  should  be  read 
to  find  the  innuendo — it  shewed  it,  as  the  defendant  was  a well- 
known  politician.  The  meaning  attached  to  the  words  was 
stated  in  the  pleadings.  If  the  words  can  bear  a defamatory 
meaning,  it  must  be  left  to  the  jury  to  find  if  they  did:  Odgers, 
p.  598;  Ritchie  & Co.  v.  Sexton  (1891),  64  L.T.  210;  Cox 
v.  Lee  (1869),  L.R.  4 Ex.  284;  Hart  v.  Wall  (1877),  2 C.P.D 
146.  The  truth  of  the  libel  was  in  issue,  as  a privileged 
occasion  was  pleaded:  Wills  v.  Carman  (1889).  17  O.R.  223; 
Wells  v.  Lindop  (1888).  15  A.R.  695.  There  was  ample  evidence 
of  publication:  Odgers,  590 ; The  King  v.  Beere  (1699),  12 
Mod.  218,  at  p.  221  ; Bardett  v.  Abbot  (1817),  5 Dow  165,  at 
p.  201;  Bond  v.  Douglas  (1836),  7 C.  & P.  626;  Tarpley  v. 
Blabey  (1836),  2 Bing  N.C.  437  ; Regina  v.  Lovett  (1839),  9 
C.  & P.  462;  Adams  v.  Kelly  (1824),  R.  & M.  157.  The 
occasion  was  not  privileged  : Senior  v.  Medland  (1858),  4 Jur. 
N.S.  1039;  Huntley  v.  Ward  (1859),  6 C.B.N.S.  514. 

Aylesworth , in  reply.  The  words  were  not  actionable  in 
themselves,  but  required  an  innuendo  which  cannot  be  changed  : 
Odgers,  596. 
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October  13.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A. : — This  was  an  action  for  a libel  tried  before 
MacMahon,  J.,  and  a jury,  at  Ottawa. 

The  case  was,  that  the  defendant  had  been  a candidate  in 
the  Liberal  interest  at  the  general  election,  recently  held  for  the 
election  of  members  to  the  local  Legislature,  and  had  been 
defeated.  The  plaintiff  had  opposed  him  as  a worker  on  the 
other  side.  On  the  day  after  the  election,  the  defendant  was 
interviewed  by  a reporter  for  the  “Free  Press”  newspaper  and 
asked  what  he  had  to  say  about  the  election  and  its  results. 
The  reporter  made  a note  of  what  he  said,  which  was  published 
in  the  newspaper  on  the  following  day.  This  was  the  libel 
complained  of,  which  is  in  the  following  terms  so  far  as  the 
plaintiff  suggests  that  it  refers  or  may  refer  to  him  or  impute 
anything  to  him. 

“ MR.  BINGHAM  ON  THE  RESULT”  : 

“LIBERAL  LEADERS  DISCUSS  THE  CAUSES  OF  OTTAWA’S  VERDICT.” 

“ Mr.  Bingham  was  around  this  morning  looking  as  happy  as 
ever.”  ‘ The  facts  are,’  he  said,  and  the  report,  after  repeating  some 
platitudes  which  may  be  omitted,  proceeds,  ‘ I wish  to  refer  to 
one  or  two  incidents  of  the  campaign.  After  Mr.  Murphy  had 
been  nominated  as  the  Conservative  candidate  and  it  was  known 
that  I was  to  be  in  the  field,  he  came  to  me  in  the  Russell 
House.  This  was  about  a month  ago,  and  he  asked  me  to  take 
stock  in  the  St.  Patrick’s  Literary  and  Scientific  Association 
Building.  He  said  he  had  got  $2,000  from  a certain  man  in 
this  city.  That  he  had  taken  $2,000  stock  himself  and  wanted 
me  to  take  a similar  amount.  The  other  $2,000  he  said  he 
would  raise  outside.  I told  him  I thought  it  would  look  at 
that  particular  juncture  too  glaring  on  my  part,  and  would 
appear  as  if  I was  solely  giving  a subscription  with  the  idea 
of  gaining  support  and  making  a display  of  any  stock  I might 
take.  I therefore  refused  at  that  particular  time,  and  when 
Mr.  Murphy  in  St.  Patrick’s  Hall  told  all  about  this  matter,  I 
considered  he  struck  below  the  belt. 

Mr.  R.  E.  Hay  (the  plaintiff)  was  another  that  came  to  me 
after  it  was  known  I was  to  be  a candidate.  He  wished  me  to 
endorse  a note  for  him  for  $1,000  to  start  an  establishment  on 


XL] 


ONTARIO  LAW  REPORTS. 


151 


Bank  street.  I said  to  him,  that  I would  consider  the  matter, 
and  remarked,  ‘Won’t  you  be  lonesome  out  of  politics?’  He 
said  he  (Hay)  had  gone  out  of  politics.  I afterwards  declined 
to  accede  to  his  request  and  he  later  on  accused  me  of  breach  of 
loyalty  on  the  occasion  of  the  jubilee  of  our  late  beloved  Queen. 

An  undertaker  was  another  man,  who  came  to  me  and 
wanted  me  to  go  good  for  $1,000.  I refused,  and  told  him  I 
out  the  working  men  in  the  luncheon  I gave  to  the  gentlemen 
of  Ottawa  at  the  had  the  support  of  two  or  three  undertakers 
and  I did  not  wish  to  make  a bid  for  the  support  of  more”  (sic). 

The  report  then  went  on  to  give  the  defendant’s  answers  to 
various  charges,  said  to  have  been  made  against  him  during  the 
campaign,  which  do  not  appear  to  have  any  bearing  on  the 
case,  and  continued  : “ I consider  that  I fought  a manly 
straightforward  campaign.  I did  not  spend  any  money 
illegally,  and  told  any  one  who  came  to  me  that  so  far  as  I was 
concerned  I wanted  to  see  a pure  clean  election,  and  I would 
not  in  any  way  corrupt  the  honest  verdict  of  the  people.  I 
kept  my  word  right  through.” 

The  innuendo  alleged  was  that  the  defendant  meant  thereby 
that  the  plaintiff  and  others  had  offered  him  their  services  and 
support  as  a bribe  : that  the  plaintiff  had  corruptly  offered  to 
desert  his  party  and  abandon  his  principles,  and  give  the 
defendant  his  services  and  support  at  the  election  in  consider- 
ation of  the  defendant  endorsing  his  promissory  note  for  $1,000 
to  enable  him  to  start  in  business : that  if  the  defendant  had 
acceded  to  the  plaintiff’s  alleged  request,  he  would  have  had 
the  plaintiff’s  services  and  support  at  the  election  : that  the 
plaintiff’s  support  of  the  Conservative  candidate  and  opposition 
to  the  defendant’s,  candidature  were  due,  not  to  principle  or 
party  loyalty,  but  to  the  defendant’s  refusal  to  endorse  the 
plaintiff’s  promissory  note,  and  that,  because  of  the  defendant’s 
alleged  refusal  to  endorse  said  note,  the  plaintiff  not  only 
opposed  his  candidature  at  the  election  but  attacked  him 
personally  and  accused  him  of  disloyalty. 

At  the  trial  evidence  was  given  by  the  reporter  that  he  had 
been  sent  by  his  employers  to  see  the  candidates  at  the  election, 
and  to  get  their  views  of  the  result  of  the  election  contest : that 
he  had  interviewed  the  defendant  and  taken  his  statement 
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which  was  published  in  the  newspaper  on  the  following  day, 
and  that  the  next  day  the  defendant  came  into  the  office 
and  pointed  out  some  trifling  errors  in  the  first  two  lines  of 
the  report  but  did  not  complain  of  it  in  other  respects.  It  was 
not  in  terms  stated  in  the  evidence,  that  the  defendant  knew 
that  his  interviewer  was  a reporter  or  connected  with  a 
newspaper,  or  that  he  intended  that  his  statement  should  be 
published.  The  defendant  said  that  his  object  in  making  the 
statement  was  to  put  himself  right  before  the  people  of  Ottawa 
and  of  the  Dominion,  and  in  particular  in  reference  to  the 
serious  charge  of  disloyalty,  but  that  “ he  did  not  cause  the 
article  to  be  published.”  He  admitted  that  he  had  gone  to  the 
newspaper  office,  as  stated  by  the  reporter,  and  that  the  only 
thing  he  had  found  fault  with  in  the  report  was  the  omission 
of  a few  words  in  the  introductory  part.  The  plaintiff  was 
asked  what  he  understood  to  be  the  meaning  of  the  words  in 
the  paragraph  relating  to  himself.  This  was  objected  to,  but 
the  learned  Judge,  while  expressing  himself  as  of  opinion  that 
the  words  were  hardly  capable  of  the  meaning  alleged  in  the 
innuendo,  allowed  the  question  to  be  put,  and  the  plaintiff 
answered,  against  objection,  that  he  gathered  from  these  words 
that  the  defendant  had  told  the  public,  that  he  had  a chance  to 
buy  the  plaintiff  and  had  refused  to  do  so.  In  cross-examination 
by  the  defendant’s  counsel,  a similar  question  was  put  to  the 
reporter,  who  said  that  the  meaning  he  took  from  the  words  was 
that  the  defendant,  as  a candidate  was  being  approached  by 
various  parties  “ to  use  a colloquial  expression  to  be  played  for 
a sucker,”  which  on  re-examination,  he  explained  to  mean  that 
as  the  defendant  was  in  the  field,  people  were  approaching  him 
for  favours,  as  they  thought  he  would  be  in  a genial  and  kindly 
spirit  at  the  time,  and  would  readily  grant  them. 

The  defendant  objected,  that  there  was  no  proof  of  the 
publication  of  the  alleged  libel.  That  it  was  a privileged 
communication  and  that  the  publication  was  not  libellous  or 
capable  of  the  meaning  ascribed  to  it  by  the  innuendo.  The 
learned  Judge  overruled  the  objection,  and  while  expressing 
himself  as  doubtful  whether  the  words  were  capable  of  the 
alleged  meaning,  allowed  the  case  to  go  to  the  jury,  who  found 
a verdict  for  the  plaintiff  with  $500  damages  for  which 
judgment  was  entered  accordingly. 
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The  defendant  appeals  renewing  the  objections  taken  by  him 
at  the  trial. 

As  to  the  first  and  second  of  these  objections,  we  are  of 
opinion  that  the  learned  Judge’s  ruling  was  correct. 

There  was  evidence  from  which  the  jury  might  infer  that 
the  defendant  knew  that  he  was  speaking  to  a reporter  and 
speaking  for  publication,  and  that  he  authorized  what  he  said 
to  be  published  in  a newspaper.  It  was  not  necessary  that 
there  should  have  been  an  express  request  to  publish  : Odgers 
on  Libel  and  Slander,  4th  ed.  p.  161.  The  defendant’s  object, 
as  he  admits,  was  to  put  himself  right,  as  he  thought,  with 
the  public.  He  must  have  known  that  this  was  not  likely  to 
be  accomplished  by  a mere  private  explanation  to  the  person 
he  was  speaking  to ; and  his  visit  to  the  newspaper  office  on 
the  following  morning,  and  his  conversation  there  with  the 
reporter  plainly  suggest  the  inference  that  he  had  authorized 
the  report  and  was  substantially  satisfied  with  it. 

As  regards  the  defence  of  privilege  it  is  difficult  to  see  how 
it  arises. 

If  the  alleged  libel  is,  as  the  pfaintifF  contends,  a statement 
by  the  defendant  that  the  plaintiff  was  willing  to  be  bribed, 
how  is  that  privileged  as  a reply  to  or  explanation  of  a previous 
statement  by  the  plaintiff  that  the  defendant  had  behaved  as  a 
disloyal  subject  ? 

The  defendant  says  that  the  words  do  not  bear  the  meaning 
the  plaintiff  attaches  to  them,  but  a quite  different  meaning,  and 
that  in  that  meaning,  which  is  not  complained  of  as  defamatory, 
they  were  privileged  as  explaining  how  or  why  the  plaintiff 
came  to  charge  him  with  disloyalty. 

Privilege,  however,  must  be  an  answer  to  what  is  complained 
of  as  the  libel : an  answer  to  the  defamatory  meaning  alleged  : 
and  here  there  is  nothing  but  an  attempt  to  set  off  one  defam- 
atory statement  against  another. 

The  real  question  between  the  parties,  and  the  real 
difficulty  in  the  plaintiff’s  way,  is,  whether  the  publication 
complained  of  can  be  said  to  have  any  defamatory  meaning. 
Taken  literally  and  in  their  primary  and  obvious  signification 
the  words  complained  of  seem  perfectly  harmless.  They  are 
one  paragraph  of  a long  story, y told  by  the  defendant  in 

10 — VOL.  XI.  O.L.R. 


. A. 
1905 

Hay 

v. 

Bingham. 
Osier,  J.A. 


154 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1905 

Hay 

v. 

Bingham. 
Osier,  J.A. 


endeavoring  to  account  for  his  defeat  at  the  election.  One 
reason  was,  that  Murphy  had  accused  him  of  a want  of  public 
spirit  in  refusing  to  subscribe  for  shares  in  some  local  under- 
taking; another,  that  Hay,  who  had  asked  him  for  accommoda- 
tion and  had  been  refused,  had  accused  him  of  disloyalty  and 
other  charges  are  mentioned  and  rebutted,  which  defendant 
thought  were  likely  to  have  prejudiced  various  classes  of 
electors  against  a candidate. 

I see  nothing  in  the  language  referring  to  the  plaintiff, 
taken  by  itself  or  in  connection  with  anything  else  in  the 
report,  which  is  fairly  capable  of  or  suggests  the  meaning 
which  the  plaintiff  said  that  he  drew  from  it,  namely,  that  the 
defendant  was  telling  the  public,  that  he  had  a chance  to  buy 
the  plaintiff  and  had  refused  to  do  so,  and  no  facts  or  circum- 
stances are  alleged  or  proved  which  tended  to  shew  that  they 
were  capable  of  that  or  any  similar  meaning,  which  indeed  is 
the  only  meaning  ascribed  to  them  by  the  innuendo  or  of  which 
the  plaintiff,  from  first  to  last,  had  complained. 

The  duty  of  the  trial  Judge  in  such  case  is  thus  laid  down 
by  Lord  Selborne  in  The  Capital  and  Counties  Bank,  Ltd. 
v.  Henty  & Sons  (1882),  7 App.  Cas.  741,  at  p.  744:  “If  the 
Judge,  taking  into  account  the  manner  and  the  occasion  of  the 
publication  and  all  other  facts  which  are  properly  in  evidence, 
is  not  satisfied  that  the  words  are  capable  of  the  meaning 
ascribed  to  them,  then  it  is  not  his  duty  to  leave  the  question 
raised  by  the  innuendo  to  the  jury.  In  deciding  on  the  question 
whether  the  words  are  capable  of  that  meaning  he  ought  not, 
. . . to  take  into  account  any  mere  conjectures  which  a person 

reading  the  document  might  possibly  form,  as  to  some  out 
of  various  motives  or  reasons  which  might  have  actuated  the 
writer,  unless  there  is  something  in  the  document  itself,  or  in 
other  facts  properly  in  evidence,  which  to  a reasonable  mind 
would  suggest,  as  implied  in  the  publication,  those  particular 
motives  or  reasons.”  See  also  Nevill  v.  The  Fine  Arts  and 
General  Insurance  Company , Ltd.,  [1897]  A.C.  68. 

It  appears  to  us  for  these  reasons,  that  the  motion  for  non- 
suit at  the  close  of  the  case  should  have  been  allowed,  and  that 
the  appeal  must  now  be  allowed  and  the  action  dismissed  with 
costs.  G.  A.  B. 
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[MABEE,  J.] 

Kelly  y.  The  Corporation  of  the  Township  of 
Whitchurch. 

Baker  y.  The  Corporation  of  the  Township  of 
Whitchurch. 


1905 
Dec.  8. 


Municipal  Corporations — Accident— Negligence — Allowing  Piles  of  Lumber  to 
Remain  on  Highway. 

On  the  side  of  a road  allowance  in  front  of  a saw  mill  large  quantities  of  logs, 
bark  and  rubbish  were  allowed  to  be  piled  and  to  be  left  there.  The  plain- 
tiffs were  driving  with  their  horse  and  buggy  along  the  allowance ; 
while  passing  the  place  in  question,  the  horse  became  frightened  and 
swerved  from  the  beaten  track  in  the  direction  of  the  pile,  and,  in  attempt- 
ing to  turn  back  again  to  the  road  the  front  wheel  of  the  buggy  Same  in 
contact  with  a log  lying  about  two  or  three  feet  from  the  travelled  way, 
whereby  the  buggy  was  overturned,  and  the  plaintiffs  thrown  out  and 
injured  : — 

Held , that  the  defendants  were  liable  therefor. 

These  were  actions  tried  before  Mabee,  J.,  at  the  non-jury 
sittings  at  Toronto  on  November  30th,  1905. 

They  were  brought  to  recover  damages  against  the  corpora- 
tion for  having  allowed  logs,  bark  and  rubbish  to  be  piled  and 
left  on  the  highway,  whereby  the  plaintiffs  were  injured. 

C.  R.  Fitch , for  the  plaintiffs. 

G.  H.  Watson,  K.C.,  and  James  McCullough,  for  the  defend- 
ants. 

W.  M.  Boultbee,  and  G.  S.  Macdonald , for  the  third  party, 
defendant. 


The  evidence,  so  far  as  material,  is  set  out  in  the  judgment. 

The  learned  Judge  reserved  his  decision,  and  subsequently 
delivered  the  following  judgment : — 

December  8.  Mabee,  J.  : — A further  perusal  of  the  evi- 
dence and  authorities  cited  has  confirmed  the  opinion  I formed 
at  the  trial  that  the  plaintiffs  had  established  their  cases  and 
were  entitled  to  recover  damages  from  the  defendant  cor- 
poration. 

I find  that  the  highway  in  front  of  Collard’s  mill  was  out 
of  repair,  piles  of  logs  were  lying  for  some  distance  strewn 
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over  the  road  allowance,  and  the  particular  pile  that  caused  the 
injuries  in  these  cases  extended  out  to  within  a few  feet  of  the 
waggon  tracks  on  the  beaten  portion  of  the  road.  The  evidence 
discloses  that  at  this  point  the  whole  road  allowance  on  the 
west  side  of  the  travelled  portion  is  level  and  had  it  not  been 
for  the  logs,  bark  and  rubbish  piled  and  left  upon  the  allowance 
for  road,  persons  driving  thereon  could  have  safely  used  the 
entire  width  of  the  statutory  allowance  up  to  the  westerly 
limit.  The  plaintiffs,  Fanny  Baker  and  Elizabeth  Kelly,  on 
June  1st,  1905,  were  lawfully  driving  on  the  highway  and  the 
horse  becoming  nervous  or  frightened  turned  suddenly  out  to 
the  west  from  the  travelled  roadway,  and,  in  again  turning  back 
to  the  east,  the  left  front  wheel  of  the  buggy  came  in  contact 
with  the  easterly  log  of  a large  pile  lying  between  two  and 
three  feet  of  the  wheel  track  of  the  road  throwing  these  ladies 
out  upon  the  logs,  breaking  the  buggy,  from  which  the  horse 
escaped  and  ran  away. 

I find  that  there  was  no  contributory  negligence,  and  that 
the  horse  was  not  a dangerous  one  for  these  ladies  to  drive.  It 
was  established  that  it  had  repeatedly  been  driven  by  children, 
that  on  several  occasions  young  persons  and  ladies  had  driven 
it  over  this  same  road — it  was  described  as  somewhat  spirited 
and  inclined  to  shy  a little,  but  its  general  character  was  not 
successfully  attacked.  % 

I accept  the  statement  given  by  John  Baker  of  the  manner 
in  which  the  accident  occurred,  Staley  and  his  wife  were  not 
standing  where  they  could  tell  with  certainty  whether  the  ladies 
were  thrown  from  the  buggy  before  or  after  reaching  the  pile 
of  logs — the  breaking  of  the  spoke  and  the  place  the  ladies 
were  found,  as  well  as  all  the  probabilities  of  the  matter,  confirm 
the  account  given  by  Baker  who  was  running  toward  the  scene 
of  accident  and  was  in  a position  where  he  could  see  the  “ sud- 
den stoppage  ” of  the  vehicle  as  it  came  in  contact  with  the  log. 
The  safety  of  the  buggy  was  questioned  by  the  defendants,  and 
while  it  was  an  old  one  and  in  use  many  years  I am  of  opinion 
it  in  no  way  contributed  to  the  disaster,  and  that  a new  one 
would  have  been  as  badly  wrecked  as  the  one  in  use  was  found 
to  have  been.  It  was  the  collision  with  the  obstructions  upon 
the  highway  that  caused  the  occupants  to  be  thrown  from  it, 
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and  I find  that  they  were  not  thrown  out  until  after  the  impact 
with  the  log. 

It  was  strenuously  urged  that  the  highway  was  not  out  of 
repair,  notwithstanding  the  presence  of  these  logs,  and  other 
obstructions,  because  there  was  an  open  space  of  some  22  or  23 
feet  between  the  logs  to  the  east  and  west  of  the  travelled  road, 
and  several  cases  were  cited  that  were  said  to  support  that  con- 
tention. I am  of  opinion  that  a municipal  council  cannot 
legally  permit  two-thirds  of  the  statutory  road  allowance  to  be 
made  use  of  by  an  adjacent  mill  owner,  in  an  old  settled  portion 
of  the  county  for  piling  his  logs  and  other  mill  material,  and 
say  to  the  public  they  must  find  their  way  as  best  they  may 
through  these  obstructions.  These  particular  logs  had  been 
upon  the  road  since  the  preceding  February,  and  the  council 
had  full  knowledge  of  the  condition  of  affairs,  indeed  it  was 
shewn  that  this  general  condition  had  existed  for  many  years. 
I do  not  think  the  horse  had  become  entirely  unmanageable, 
and  I am  of  opinion  that  had  the  buggy  not  come  into  contact 
with  this  obstruction  the  accident  would  not  have  happened. 

I have  not  overlooked  the  various  other  contentions  that 
were  ably  advanced  upon  behalf  of  the  defendants,  but  I am 
unable  to  see  in  any  of  them  anything  to  prevent  recovery  by 
the  plaintiffs. 

I assess  damages  as  follows : To  Mrs.  Kelly  $1,200,  and 
doctor’s  bill  $160,  in  all  $1,360;  to  Mrs.  Baker  $1,000;  to 
George  Baker  $200,  and  doctor’s  bill  $97.50,  in  all  $1297.50. 

I direct  judgment  to  be  entered  in  the  Kelly  action  for 
$1,360  and  costs  and  in  the  Baker  action  for  $1,297.50  and  costs. 

In  accordance  with  the  arrangement  made  at  the  trial,  I do 
not  now  consider  the  liability  (if  any)  of  the  third  party. 
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Renwick 

V. 

The  Galt,  Preston,  and  Hespeler  Street  Railway 
Company. 


Negligence — Death  of  Child — Damages — Reasonable  Expectation  of 
Pecuniary  Benefit. 

The  plaintiff,  a married  woman,  who  had  to  depend  on  her  own  exertions 
for  her  support  and  maintenance  and  that  of  her  daughter,  her  husband 
contributing  nothing,  had  striven  to  give  her  daughter  a good  education. 
The  daughter  was  a little  over  seventeen  years  of  age,  and  was  just  finishing 
her  course  at  a collegiate  institute,  which  would  have  qualified  her  for  a 
first  class  teacher’s  certificate,  and  expected  to  be  earning  in  the  course  of 
a year  from  $300  to  $500.  She  was  a strong  active  girl  and  worked  in  a 
mill  during  the  holidays,  earning  from  $6  to  $7  a week,  which  she  gave  to 
her  mother,  for  whose  maintenance  and  support  she  had  often  expressed  the 
intention  of  providing.  The  daughter  having  been  killed  through  the 
defendants’  negligence,  a finding  in  favour  of  the  mother  for  $3000  was 
upheld. 

This  was  an  action  brought  by  the  plaintiff,  as  adminis- 
tratrix, to  recover  damages  for  the  death  of  her  daughter 
through  the  negligence  of  the  defendants. 

The  action  was  tried  before  Britton,  J.,  and  a jury  at  Berlin 
on  March  21st,  1905. 

The  deceased  was  killed  by  a collision  on  one  of  the 
defendants’  cars,  and  the  whole  question  was  as  to  the  damages, 
if  any,  the  plaintiff  was  entitled  to. 

The  plaintiff  was  44  years  of  age,  and  lived  in  the  town  of 
Hespeler.  where  she  worked  in  a woollen  mill.  Her  husband, 
the  father  of  deceased,  did  nothing  towards  the  support  of  the 
family,  and  the  plaintiff  was  obliged  to  depend  on  her  own 
exertions  for  the  support  and  maintenance  of  herself  and  her 
daughter,  to  whom  she  was  giving  a good  education,  to  enable 
her,  as  she  said,  to  maintain  herself  in  the  future.  The  daughter 
had  been  going  to  school  for  several  years,  and  at  the  time  of 
her  death  was  attending  the  collegiate  institute  to  qualify 
for  a first-class  teacher’s  certificate.  She  was  then  a little  over 
seventeen  years  of  age.  The  mother  and  daughter  had  often 
talked  over  the  daughter’s  prospects,  when  the  latter  had 
stated  that  in  return  for  all  her  mother  had  done  for  her  she 
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would  as  soon  as  she  was  in  a position  to  do  so,  provide  for  her 
support  and  maintenance.  During  the  holidays  she  had  been 
accustomed  to  work  in  the  office  in  the  mill,  earning  from 
$6  to  $7  a week,  which  she  gave  to  her  mother.  She  was 
strong  and  vigorous  in  body  and  mind,  and  expected  in  the 
course  of  a year  to  be  in  the  receipt  of  from  $300  to  $500  a 
year. 

On  the  7th  October,  1904,  she  was  on  her  way  to  school 
when  the  accident  happened  which  caused  her  death. 

The  jury  found  for  the  plaintiff  with  $3,000  damages,  and 
judgment  was  entered  in  her  favour  for  that  amount. 

From  this  judgment  the  defendants  appealed  to  the 
Divisional  Court. 

On  May  22nd,  1905,  the  appeal  was  argued  before  Boyd,  C., 
Meredith,  and  Anglin,  JJ. 

E.  E.  A.  DuVernet,  and  R.  H.  Greer,  for  the  appellants. 
There  was  no  evidence  of  pecuniary  damages  sustained  by  the 
plaintiff  to  submit  to  the  jury  ; and,  in  any  event,  the  damages 
found  by  them  were  excessive.  The  damages  in  a case  of  this 
kind  must  be  based  on  some  pecuniary  loss,  and  not  on  a matter 
of  sentiment.  Here,  instead  of  the  plaintiff  suffering  any  loss, 
the  death  was,  in  a pecuniary  sense,  a positive  gain  to  her,  as 
she  was  relieved  from  the  present  necessity  of  supporting  her, 
and  it  would  have  been  years  before  the  daughter  would  be 
able  to  do  more  than  earn  sufficient  to  meet  her  own  wants, 
besides  which  there  was  the  probability  of  her  marrying.  All 
these  circumstances  displace  any  claim  for  damages.  The 
amount  found  by  the  jury  was  excessive,  even  on  the  evidence 
of  the  daughter’s  earning  power,  while,  in  addition,  the  duration 
of  the  mother’s  and  daughter’s  lives  must  be  taken  into  con- 
sideration : Boyle  v.  Dominion  Plate  Glass  Co.  (1904),  8 O.L.R. 
499  ; Mason  v.  Bertram  (1889),  18  O.R.  1.;  Van  Cleaf  v.  Hamil- 
ton Street  R.W.  Co.  (1905),  5 O.W.R.  278  : Green  v.  New  York 
and  Ottawa  R.W.  Co.  (1900),  27  A.R.  32:  Needier  v.  Morris 
(1903),  94  L.T.  Jour.  411:  Gillard  v.  Lancashire,  etc.,  R.W. 
Co.  (1848),  12  L.T.  356  : Holmested’s  Workmen’s  Compensation 
for  Injuries  Act,  2nd  ed.  157  Franklin  v.  South  Eastern  R.W. 
Co.  (1858),  3 H.  & N.  211. 
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G.  Lynch- Staunton,  K.C.,  for  the  respondent.  In  Johnston 
v.  Great  Western  R.W.  Co.,  [1904]  2 K.B.  250,  the  principle, 
which  is  to  govern  in  cases  of  this  kind,  is  laid  down.  There 
the  plaintiff  had  been  earning  $3  per  week  and  at  the  time  of 
the  accident  had  only  temporary  employment  at  $2.10  a week, 
but  he  had  prospects  of  obtaining  $750  to  $1,500  a year,  and  a 
verdict  of  $3,000  was  upheld.  Here  the  evidence  shews  that 
the  daughter  was  bright  and  intelligent  and  in  good  bodily 
health,  and  would  soon  obtain  her  teacher’s  certificate  when  she 
would  be  able  to  earn  from  $300  to  $500  a year.  She  was 
also  accustomed  to  work  in  the  mill  during  the  holidays,  and 
could  also  earn  good  wages  in  the  mill  office  and  that  she  gave 
whatever  she  earned  to  her  mother,  the  plaintiff.  Taking  into 
consideration  the  very  strong  feeling  of  affection  that  existed 
between  the  mother  and  daughter,  the  jury  could  reasonably  rely 
on  the  daughter’s  promise  to  support  her  mother  in  her  declin- 
ing years,  and  therefore  find  there  was  a pecuniary  loss,  and 
the  amount  so  found  by  them  is  in  no  way  excessive.  To  cut 
this  down  would  be  to  substitute  the  verdict  of  the  Court  for 
that  of  the  jury  : Lett  v.  St.  Lawrence  and  Ottawa  R.W.  Co. 
(1885),  11  S.C.R.  422. 

E.  E.  A.  DuVernet,  in  reply.  The  case  of  Johnston  v.  Great 
Western  R.W.  Co.,  [1904]  2 K.B. 250,  is  distinguishable.  There 
the  plaintiff  was  the  person  injured,  and  the  probable  loss  was 
duly  established.  The  Court  in  discussing  the  matters  to  be 
dealt  with  by  the  jury  lay  it  down  that  a verdict  in  such  a case 
cannot  stand  when  the  jury  have  taken  into  consideration 
extrinsic  matters,  as  for  example  the  question  of  sentiment ; and 
they  expressly  point  out  that  one  of  the  matters  which  must  be 
dealt  with  is  the  probable  duration  of  life. 


September  29.  Boyd,  C. : — I have  conferred  with  Mr. 
Justice  Britton,  who  tried  this  case,  and,  though  he  might  not 
have  given  so  large  a sum  as  the  jury  had  done,  he  does  not 
express  dissatisfaction  with  the  result. 

No  objection  is  made  to  his  charge,  and  there  is  no  dispute 
as  to  the  facts  given  in  evidence.  Practically  it  is  a case  of 
assessing  damages,  and  there  is  no  reason  to  think  that  a 
second  jury  would  materially  vary  from  the  amount  awarded 
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by  the  first.  When  the  death  of  a child  is  under  consideration 
experience  would  indicate  that  further  litigation  is  likely  to 
enhance  the  damages. 

The  undisputed  evidence  and  all  the  surroundings  of  this 
case  concur  to  induce  the  jury  to  form  a liberal  estimate  of  the 
verdict.  The  death  was  of  a girl  over  seventeen  years  old,  who 
was  just  finishing  her  course  creditably  at  the  collegiate 
institute.  By  this  she  would  become  qualified  to  obtain  a first- 
class  teacher’s  certificate.  She  was  of  good  health,  vigorous  in 
body  and  in  mind,  and  likely  to  succeed  in  that  or  other  like 
occupation.  She  was  also  skilful  in  handiwork  at  the  mill, 
undertaken  by  her  for  wages  during  vacations,  and  these  wages 
she  gave  to  her  mother.  It  is  proved  that  she  was  able  also  to 
command  a good  position  in  office  work  at  the  woollen  mills 
where  she  worked,  had  she  preferred  that  to  teaching.  The 
mother  had  provided  for  the  deceased’s  board,  clothing,  etc.,  for 
six  or  seven  years  while  she  was  at  school,  and  the  daughter 
had  often  expressed  her  intention  of  repaying  her  mother  when 
she  became  able  to  do  so — in  giving  her  support  and  in  pro- 
viding for  her  old  age.  There  is  a father  in  the  background, 

but  he  is  that  sort  of  husband  who  is  more  of  a care  than  a 

comfort  to  the  family  he  neglects.  The  mother  and  daughter 
were  all  in  all  to  each  other,  and  money  cannot  answer  the  loss. 

But  in  legal  aspect  the  mother  is  44  years  of  age.  The 
jury  might  assume  that  she  would  reach  three  score  and  ten, 
and  would  be  ministered  to  by  the  daughter,  whether  married 
or  not.  According  to  the  evidence  the  girl  in  a year  or  so 
would  be  able  to  make  from  $300  to  $500  a year,  with  a 
prospect  of  increasing  yearly  returns.  Ability  and  willingness 
on  the  part  of  the  daughter  had  she  lived  were  thus  within  the 

cognizance  of  the  jury  and  it  was  for  them  to  appraise  the 

worth  of  what  the  mother  was  likely  to  enjoy  in  the  future. 

Decisions  afford  little  guidance  as  to  the  quantum  of  allow- 
ance in  cases  of  fatal  accident  to  those  who  suffer  actual  or 
expected  pecuniary  loss  by  the  death.  It  is  not  necessary  that 
actual  benefit  should  have  been  derived.  The  damages  may  be 
calculated  in  reference  to  a reasonable  expectation  of  pecuniary 
benefit  as  of  right  or  otherwise  from  the  continuance  of  the 
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life:  Franklin  v.  South-Eastern  R.W.  Co.,  3 H.  & N.  211, 
219. 

Opinions  of  juries  differ  as  widely  as  opinions  of  Judges  as 
to  what  is  or  may  be  a proper  estimate  in  the  varied  cases  that 
arise.  Juries,  like  Judges,  in  order  to  reach  a result,  can  apply 
their  knowledge  of  the  habits  and  usages  of  society  to  the  facts 
in  evidence,  and  draw  inferences  therefrom.  Such  issues  are 
left  for  the  disposal  of  juries  upon  the  theory  that  twelve 
jurymen  taken  from  the  average  of  the  community  know  as 
much  at  least  of  the  common  affairs  of  life  as  one  Judge,  how- 
ever skilled  in  law  he  may  be,  and  can  form  as  correct  a 
conclusion  as  any  other  tribunal  upon  the  proper  quantum  in 
such  cases  as  the  present. 

It  is  interesting  to  collate  some  rulings  of  the  courts  from 
American  sources,  where  the  system  of  law  is  much  in  accord 
with  the  provisions  of  Lord  Campbell’s  Act,  and  see  how  they 
reflect  upon  the  amount  of  damages  awarded  in  this  case. 

For  instance,  a verdict  of  $2,500  for  the  death  of  a healthy 
and  sprightly  five  year  old  boy  was  held  not  excessive  by  a 
Federal  Court  in  Ross  v.  Texas,  etc.,  R.W.  Co.  (1890),  44  Fed. 
R.  44. 

In  Chicago  and  Alton  R.W.  Co.  v.  Becker  (1877),  84 
111.  483,  one  for  $2,000  for  the  death  of  a boy  between  six 
and  seven  was  affirmed. 

A verdict  of  $2,000  for  the  death  of  a female  child  aged 
five,  bright  and  healthy,  was  held  not  excessive  in  Henzeker  v. 
Central  R.W.  Co.  (1892),  20  N.Y.  Supp.  676. 

In  Missouri,  etc.,  R.W.  Co.  v.  Bridges  (1889),  74  Tex.  520> 
$2,000  was  awarded  in  respect  of  the  death  of  a son  aged 
sixteen  years. 

Johnson  v.  Chicago,  etc.,  R.  W.  Co.  (1885),  64  Wis.  425, 
$2,000  was  upheld  in  the  case  of  a boy  of  seven  years. 

In  a Minnesota  case,  Strutzell  v.  St.  Paul  City  R.W.  Co. 
(1891),  47  Minn.  543,  a verdict  of  $2,300  in  regard  to  the  death 
of  a boy  aged  six  years  was  upheld. 

And  in  a case  of  Union  Pacific  R.W.  Co.  v.  Dunden  (1887), 
37  Kan.  1,  where  the  plaintiff  obtained  a verdict  of  $3,000  (in 
a very  well  considered  judgment,  in  which  a number  of  cases 
on  damages  besides  those  I have  gathered,  are  cited),  the  Court 
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upheld  the  amount  where  the  deceased  was  a healthy, 
intelligent  and  promising  lad  of  eleven  years  and  eight  months 
old. 

These  various  judgments  of  the  courts  shew  that  in  their 
estimate  between  $2,000  and  $3,000  would  be  not  so  unreason- 
able a result  as  to  invite  interference  where  a child’s  life  is 
taken  which  is  of  pecuniary  prospective  value  to  the  surviving 
parent.  The  variation  in  amount  will  depend  much  on  the 
age,  health,  intelligence  and  character  of  the  child. 

Here  all  available  data  have  been  laid  before  the  jury  ; no 
complaint  is  raised  as  to  the  Judge’s  summing  up  of  the  law 
and  the  facts,  and  the  jury  were  in  as  good  a position  as  any 
court  to  estimate  what  damages  should  be  given.  I see  no 
evidence  to  induce  the  conclusion  that  they  were  biased  or 
swayed  by  improper  motives — nothing  from  which  it  could  be 
deduced  that  passion  or  prejudice  led  them  to  an  unreasonable 
and  exorbitant  conclusion. 

Unless  the  Legislature  interferes  in  these  'cases  by  fixing 
the  maximum  limit  of  recovery — as  has  been  done  in  some  of 
the  United  States — there  is  necessarily  a very  large  and  liberal 
discretion  to  be  exercised  by  juries,  which  it  is  well  nigh 
impossible  for  the  courts  to  restrict  or  seek  to  control  by  setting 
aside  verdicts  and  granting  new  trials.  These,  by  reason  of 
additional  expense  and  delay  and  uncertainty,  are  always  to  be 
deprecated  in  damage  cases  before  juries.  The  first  trial  is 
always  nearest  to  the  facts,  and  so  perhaps  nearest  to  the  truth, 
and  its  result  inevitably  affects  the  opinions  of  all  later  jury- 
men ; for  the  history  of  the  case  leaks  out  despite  all  efforts  to 
secure  a second  trial  uninfluenced  by  the  first.  In  the  case  of 
clearly  exorbitant  damages  the  Court  may  properly  direct  a 
new  trial  in  whole  or  in  part:  Watt  y.  Watt,  [1905]  A.C.  115. 
But  it  must  be  a manifest  case  of  something:  like  misconduct,  so 
as  to  nullify  the  verdict.  See  Johnston  v.  Great  Western  R.  W. 
Co.,  [1904]  2 K.B.  250;  McCurty  v.  McCurty,  [1899]  2 Ir.  802; 
Cox  v.  English,  Scottish  and  Australian  Bank,  [1905]  A.C.  168. 
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Meredith,  J. : — I am  quite  unable  to  agree  with  those  who 
have  expressed  the  opinion  that  reasons  of  a court  or  Judge 
should  not  be  given  for  the  assessment  of  damages.  Substan- 
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tial  damages  should  not  be  awarded  except  for  valid  reasons. 
Why  should  they  not  be  stated  ? The  onus  of  proof  of  actual 
damages  rests  upon  the  party  seeking  them,  just  as  much  as 
the  onus  of  proof  of  a cause  of  action ; and  the  court  and  the 
jury  have  a right  to  expect  the  best  evidence  available  upon 
the  one  question  quite  as  much  as  the  other.  It  is  to  be 
regretted  that  this  fact  is  so  commonly  ignored  by  the  parties ; 
that  it  seems  to  be  deemed  by  them  enough — and  the  more 
successful  course — to  prove  a cause  of  action  and  endeavour  to 
touch  a chord  of  sympathy  on  the  question  of  damages.  It  is, 
in  my  opinion,  quite  time  that  the  courts  impressed,  in  an 
effective  manner,  these  facts  upon  litigants;  and  that  jurors 
should  be  more  frequently  told  that  they  are  entitled  to  the 
best  evidence  in  the  power  of  the  party  to  adduce ; and  that 
when  the  evidence  adduced  before  them  is  not  sufficient  to 
enable  them  intelligently  to  assess  substantial  damages,  they 
ought  not  to  award  them ; that  they  have  no  right  to  merely 
guess  at  the  amount  of  the  damages.  These  observations  apply 
especially  to  a case  such  as  this  in  which  the  plaintiff  can 
recover  for  actual  pecuniary  loss  alone — a loss  which  is  more  or 
less  capable  of  calculation,  and  is  always  capable  of  better  proof 
than  that  which  was  vouchsafed  in  this  case.  No  evidence 
whatever  was  given  of  the  probable  duration  of  the  joint  lives 
of  mother  and  daughter,  nor  of  the  probable  duration  of  the 
life  of  either  of  them,  though  the  case  was  essentially  one  in 
which  such  evidence  was  necessary,  and  there  could  have  been 
no  difficulty  in  giving  it.  Nor  was  there  any  evidence  what- 
ever from  which  the  jury  could  know  what  annual  sum  the 
money  awarded  would  realize  for  the  plaintiff  for  any  of  the 
periods  before  mentioned.  These  were  essential  elements  in 
estimating  the  damages,  and  without  which  a just  verdict  could 
only  be  guessed  at.  The  observations  of  Brett,  J.,  in  the  case 
of  Rowley  v.  London  and  South-Western  R.W.  Co.  (1873),  L.R. 
8 Ex.  221,  upon  evidence  of  this  character  were  opposed  to 
the  opinion  of  the  majority  of  the  Court  in  that  case,  and  so  far 
as  I am  aware  have  had  no  approval  from  any  other  Judge, 
though  his  observations  as  to  reasonable  compensation,  gener- 
ally speaking,  have  met  with  general  approval  and  been 
adopted  in  cases  not  under  Lord  Campbell’s  Act : see  Phillips 
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v.  London  and  South-Western  R.W.  Co.  (1879),  4 Q.B.D.  406, 
and  Johnston  v.  Great  Western  R.  W.  Co.,  [1904]  2 K.  B.  250. 
Evidence  of  the  average  duration  of  life  must  necessarily  be 
essential  in  some  cases  brought  under  the  Act,  so  long  as 
damages  are  limited  to  pecuniary  loss. 

There  should  be  no  hesitation  in  setting  aside  a verdict 
where  the  evidence  adduced  is  not  a sufficient  foundation  for 
any  intelligent  assessment  of  damages ; nor  where  the  verdict 
is  such  as  no  reasonable  jury,  acting  honestly,  could  find. 

Generally  speaking,  it  is  not  enough  upon  the  question  of 
damages  to  prove  merely  that  the  plaintiff  is  a parent  of  the 
person  killed ; it  would  not  have  been  enough  in  this  case  to 
have  proved  merely  that  the  plaintiff  was  the  mother  of  the 
girl  who,  in  her  eighteenth  year,  was  killed  through  the 
negligence  of  the  defendants.  If  no  more  than  that  had  been 
proved,  the  plaintiff  should  have  been  nonsuited ; there  would 
be  no  reasonable  evidence  of  actual  pecuniary  loss  by  the 
plaintiff  through  her  daughter’s  death ; and,  it  being  in  respect 
of  such  loss  alone  that  recovery  can  be  had,  there  could  be  no 
verdict  for  merely  nominal  damages : see  Duckworth  v.  John- 
son (1859),  4 H.  & N.  653.  Nor,  on  the  other  hand,  is  it 

necessary  to  prove  a present  actual  pecuniary  loss,  though  in 

most  of  the  cases  of  parents  suing  in  respect  of  their  children’s 
death  there  has  generally  been  evidence  of  such  a loss : see 
Franklin  v.  South-Eastern  R.W.  Co.,  3 H.  & N.  211  ; Dalton 
v.  South-Eastern  R.W.  Co.  (1858),  4 C.B.N.S.  296;  Collier  v. 
Michigan  Central  R.  W.  Co.  (1900),  27  A.  R.  630;  Mason  v. 
Bertram,  18  O.  R.  1 ; Rombough  v.  Batch  (1900),  27  A.R.  32  ; 

Blackley  v.  Toronto  Street  R.W.  Co.  (1897),  27  A.R.  44 

note;  and  Davidson  v.  Stuart  (1903),  14  Man.  L.R.  74.  In  this 
case  more  than  the  mere  relationship  of  the  persons  was  proved  : 
so  much  more  was  proved  that  it  cannot  be  said  that  there  was 
no  evidence  upon  which  reasonable  men  could  find  that  the 
mother  sustained  a pecuniary  loss  in  the  death  of  her  daughter. 
The  difficulty  does  not  arise  upon  that  point ; but  does  arise  from 
the  lack  of  evidence  from  which  the  amount  of  that  loss  could 
be  calculated.  The  most  that  can  be  said  in  the  plaintiff’s  favour 
is  that  there  is  evidence  upon  which  reasonable  men  might  find 
that  if  the  daughter  had  lived  she  would  have  helped  to  support 
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her  mother  in  the  latter’s  declining  years.  There  was  no  loss  of 
actual  present  pecuniary  gain  to  the  mother.  It  was  and  always 
had  been  the  opposite  of  that — the  mother,  supporting  the  child, 
was  at  a pecuniary  loss  in  regard  to  her  board,  clothing,  lodging 
and  other  necessaries,  besides  such  small  outlays  as  she  had 
been  put  to  regarding  her  “ schooling.”  But  the  child  was  apt 
and  well  disposed  towards  her  mother,  and  well  on  her  way  to 
the  position  of  a public  school  teacher,  and  towards  earning 
money  which,  if  good  luck  attended  her,  would  enable  her  to 
aid,  in  a small  way,  in  the  maintenance  and  care  of  her  mother, 
if  and  when  that  became  necessary.  But  is  there  any  evidence 
upon  which  reasonable  men  could  find  that  that  benefit  would 
have  been  equal  to  a present  payment  of  $3,000  ? Surely  there 
is  not.  Of  course,  it  is  within  the  range  of  possibility  that  the 
child  might  have  become  an  eminent  physician  or  surgeon,  or 
have  married  a millionaire  or  a prince.  But  if  the  jury  had 
assessed  the  damages  at  $10,000  or  $100,000  on  any  such 
notion,  could  the  verdict  have  stood  ? Damages  are  not  to  be 
assessed  upon  day  dreams  of  children  of  what  they  are  to 
become  and  what  they  are  to  do  then  to  glorify  their  mothers. 
A hard  struggle  was  that  which  really  faced  mother  and 
daughter,  as  it  does  the  great  majority  of  the  rest  of  mankind, 
and  the  more  so  because  hampered  by  a worthless  husband  and 
father.  The  most  that  can  be  said  of  their  prospects  is  that 
by  joining  forces  they  would  have  got  on  comfortably  in  a 
frugal  way ; the  mother  able  to  earn,  for  years  to  come,  her 
living,  and  earning  it  in  doing  the  housework,  if  nothing  more. 
It  would  be  quite  beyond  the  bounds  of  reason  to  say  that  the 
benefit  which  the  mother  would  receive,  if  all  things  had  gone 
well  with  them,  over  and  above  what  she  earned,  would  be 
more  than  $100  a year  for  the  first  ten  years,  and  $200  a year 
for  the  rest  of  their  joint  lives ; for  on  the  death  of  either  the 
benefit  would  of  course  end.  The  expectancy  of  life  of  the 
daughter  in  her  eighteenth  year  was,  according  to  the  Carlisle 
tables,  42.87  years ; that  of  the  mother  in  her  forty-fifth  year, 
24.46  years,  and  that  of  the  joint  lives  would  probably  be 
about  22  years.  The  sum  awarded  would  at  five  per  cent,  give 
the  mother  an  annuity,  commencing  at  once  of  $150;  at  four 
per  cent,  $120 — and  yet  leave  the  corpus  wholly  to  the  good 
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when  the  annual  payments  ceased.  Using  corpus  and  interest, 
the  $3,000  would  yield  an  annuity  for  the  22  years  of  about 
$210.  And  from  any  sum  so  calculated,  there  should  be  a 
reasonable  reduction  for  the  time  that  must  have  elapsed — at 
least  a year — before  the  daughter  would  have  become  qualified, 
and  obtain  employment,  as  a teacher  for  the  outlay  the  mother 
would  be  put  to  until  the  daughter  should  be  so  qualified, 
and  should  obtain  more  than  mere  living  wages  as  a school 
teacher,  as  well  as  for  the  daughter,  through  sickness  or  any 
other  cause,  being  unable  at  any  time  to  aid  her  mother,  as 
well  as  for  the  probability  of  mother  and  daughter  quarrelling, 
or  mother  and  son-in-law  (if  the  daughter  married)  doing  the 
like,  and  so  causing  the  pecuniary  benefit  to  cease ; as  well  as 
for  the  many  other  things  which  might  happen,  preventing  the 
daughter  carrying  out  her  good  intentions ; besides  the  import- 
ant fact  that  the  bounty  expected  from  the  daughter  might, 
and  in  case  of  need  probably  would,  be  supplied,  in  a large 
measure,  if  not  altogether,  by  the  mother’s  relatives,  such  as  her 
father,  who  had  been  aiding  her,  or  her  brother  who  was  a 
witness  in  her  behalf.  It  must  always  be  borne  in  mind  that 
the  plaintiff  was  not  deprived  of  any  pecuniary  benefit  arising 
from  any  legal  right ; that  the  benefit  she  would  have  received 
would  have  come  entirely  from  the  bounty  of  her  daughter, 
subject  absolutely  to  the  daughter’s  will.  Such  an  interest  in 
the  life  of  another  is  commonly  a reasonable  expectation  of 
pecuniary  benefit,  and  doubtless  for  all  practical  purposes 
properly  so  designated  ; but  I cannot  think  that,  strictly  speak- 
ing, a plaintiff  is  entitled  to  damages  for  loss  of  expectations, 
great  or  small,  but  must  think  that  that  which  a plaintiff  is 
entitled  to,  is  damages  for  actual  pecuniary  loss,  and  that  the 
facts  upon  which  reasonable  expectations  are  based  may  afford 
reasonable  evidence  from  which  such  actual  loss  may  be 
ascertained ; it  is  none  the  less  an  actual  loss  because  it  is  a loss 
of  a future,  not  a present,  benefit ; but  the  jury  must  be 
satisfied  that  it  is  a benefit  which  the  plaintiff  would  have 
received  if  the  life  of  the  person  from  whom  it  would  have 
come  had  not  been  taken,  as  and  when  it  was,  to  be  reduced  by 
any  actual  gain  arising  in  the  same  way — in  short,  the  actual 
loss,  measurable  in  money,  caused  by  the  death. 
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It  is  easy  to  multiply  instances  on  either  side  of  th£ 
question,  even  without  having  resort  to  foreign  law  books  for 
instance : — 

Franklin  v.  South  Eastern  R.  W.  Co.,  3 H.  & N.  211-6,  was  a 
case  of  father  and  son,  and  one  of  not  only  prospective  but  also 
of  actual  present  pecuniary  benefit.  The  jury  assessed  the 
damages  at  £75,  but  the  Court  unhesitatingly  considered  them 
excessive  “ on  any  view,”  and  set  the  verdict  aside  on  that 
ground  alone. 

Duckworth  v.  Johnson,  4 H.  & N.  653,  was  another  case 
of  father  and  son  in  which  a verdict  of  £20  was,  but  not 
without  some  misgivings  as  to  the  right  to  recover  at  all,  held 
to  be  not  too  much. 

In  Dalton  v.  South  Eastern  R.W.  Co.,  4 C.B.N.S.  296,  the 
son  27  years  of  age,  had  been  for  7 or  8 years  contributing  to 
the  value  of  about  £20  a year  ; the  verdict  was  £120 — £80  to 
the  father  and  £40  to  the  mother. 

In  Mason  v.  Bertram,  18  O.R.  1,  a father’s  great  expec- 
tations in  his  son,  20  years  of  age,  who  was  to  become  a 
doctor  of  medicine,  were  assessed  by  a jury  at  $200  ; but  even 
that  very  modest  verdict  was,  by  this  Court,  set  aside  and  the 
action  dismissed. 

Green  v.  New  York  and  Ottawa  R.W.  Co.,  27  A.R.  32,  was, 
as  it  seems  to  me,  a much  stronger  case  for  the  plaintiff  in  sub- 
stantial tangible  facts,  though  not  in  pretty  sentiment,  than  this 
case  is,  yet  the  Court  of  Appeal  of  this  Province  set  aside  a 
verdict  for  $1,500  as  excessive. 

So  too  in  Collier  v.  Michigan  Central  R.W.  Co.  27  A.R.  630, 
where  they  reduced  a verdict  for  $3,000  to  $1,500. 

Whilst  in  the  Manitoban  case  of  Davidson  v.  Stuart,  14 
Man.  L.R.  74,  a judgment  strongly  approved  of  by  Nesbitt,  J., 
in  the  Supreme  Court  case  of  Central  Vermont  R.W.  Co.  v. 
Franchere  (1904),  35  S.C.R.  68  at  p.  75,  quite  as  strong  in 
sentiment  as  well  as  substance  as  this  case,  the  action  was 
dismissed  after  a verdict  for  the  plaintiffs. 

And  so  one  might  go  on,  with  much  weariness  of  the  flesh — 
to  him  who  reads  as  well  as  to  him  who  writes — but  with  little 
if  any  gain,  for  each  case  must  depend  upon  its  own  proved 
circumstances,  and  no  two  cases  are  ever  quite  alike,  nor  is 
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a judgment  upon  a question  of  fact  in  one  case  binding  in 
another. 

I would,  therefore,  allow  this  motion  for  a new  assessment  of 
damages  for  two  reasons — (1)  because  the  plaintiff  did  not,  as 
she  might,  adduce  sufficient  evidence  to  enable  the  jury  to 
assess'damages  upon  proper  principles;  and  (2)  if  such  evidence 
had  been  adduced — I have  in  a rough  way  attempted  to  supply 
it — no  reasonable  jury,  acting  honestly  upon  proper  principles, 
could  have  assessed  the  damages  at  $3,000 ; there  would  have 
been  no  reasonable  evidence  of  any  such  loss.  It  seems  quite 
plain  to  me  that  the  damages  were  assessed  merely  as  a sum 
which  the  jury  thought  the  defendants  were  able  to  pay,  and 
ought  to  allow,  the  plaintiff  for  the  loss  of  her  daughter,  as  the 
proper  thing  for  them  to  do  as  a moral  obligation. 

Additional  evidence  that  the  jury  were  actuated  by  senti- 
ment, without  regard  to  strict  legal  rights  in  estimating 
damages,  is  afforded  by  the  fact  that  they  awarded  the  father 
nothing,  though  it  seems  very  plain  that  if  the  mother  would 
benefit  in  the  daughter’s  bounty — had  she  not  been  killed — 
the  father  would,  to  some  extent,  too,  as  he  had,  according  to 
the  evidence,  shared  in  the  mother’s  bounty  ; apart  from  any 
legal  right  he  had  in  his  daughter  until  she  attained  her 
majority. 

Whether  a new  trial  be  granted  or  not,  there  should  be  no 
costs  of  this  motion  to  either  party  : none  to  the  plaintiff  for 
the  reasons  already  given ; none  to  the  defendants  because  they 
did  nothing  at  the  trial  to  aid  in  adducing  or  supplying  the 
needed  evidence,  but  seemed  to  be  there  chiefly  busy  in  object- 
ing to  the  admission  of  perfectly  relevant  evidence,  and  in 
introducing  and  amplifying  the  story  of  the  daughter’s 
expressed,  but  vague,  notion  or  thought  of  becoming  a physician. 
If  half  the  energy  thus  expended  had  been  used  in  aiding  the 
jury,  they  would  have  had  evidence  upon  which  they  might 
have,  on  proper  principles,  rendered  their  verdict. 
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Anglin,  J. : — The  damages  assessed  by  the  jury  are  greater 
than  I should,  if  passing  upon  the  evidence  before  us,  have  felt 
justified  in  awarding.  But  it  is  not  suggested  that  matters 
were  presented  to  the  jury  which  they  could  not  properly  have 
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considered,  or  that  any  improper  means  were  taken  either  to 
inflame  them  against  the  defendants  or  to  unduly  excite  their 
sympathy  for  the  plaintiff.  The  damages  are  not  so  large  that 
no  twelve  sensible  men  could  reasonably  have  given  them ; nor 
does  their  amount  conclusively  establish  that  “ the  jury  must 
have  disregarded  a direction  as  to  the  measure  of  damages 
which  they  ought  to  have  regarded:”  Johnston  v.  Great 
Western  R.  W.  Co.,  [1904]  2 K.  B.  250  ; Praed  v.  Graham  (1889), 
24  Q.B.D.  53.  There  certainly  was  evidence  for  the  jury  upon 
which  they  might  find  loss  to  the  plaintiff  of  a reasonable 
expectation  of  pecuniary  benefit  caused  by  the  death  of  her 
daughter.  As  a court  of  review  we  may  not  overrule  a verdict 
merely  because  we  should  not  ourselves  have  reached  the  same 
conclusion  as  to  the  amount  of  the  damages  sustained.  To 
send  this  action  back  for  a new  trial — the  only  course  open  to 
us  if  we  thought  it  necessary  to  interfere — merely  in  the  hope 
or  expectation  that  another  jury  might  assess  damages  upon  a 
scale  more  in  accordance  with  our  views  as  to  the  amount  of 
the  verdict  which  the  evidence  warrants,  would  not  in  my 
opinion  be  justifiable. 

The  appeal,  therefore,  fails,  and  should  be  dismissed  with 
costs. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 
Canada  Carriage  Co.  et  al.  v.  Lea  et  al. 


Fraudulent  Conveyance — Action  to  Set  aside — Evidence — New  Trial — Conspiracy 
— Costs  — Parties — Damages. 

In  an  action  by  creditors  to  set  aside  as  fraudulent  and  void  a conveyance  of 
land  and  a bill  of  sale  made  by  an  insolvent  debtor  to  his  sister-in-law,  there 
was  judgment  for  the  plaintiffs  at  the  trial,  but  on  appeal  by  the  defendants, 
the  Court  of  Appeal,  deeming  the  evidence  unsatisfactory,  ordered  a new 
trial,  upon  payment  by  the  defendant  grantee  of  the  costs  of  the  former  trial 
and  of  the  appeal,  notwithstanding  the  danger  which  attends  the  opening 
up  of  a case  after  the  attention  of  the  parties  has  been  directed  to  the  defects 
in  their  proofs. 

A brother  of  the  debtor  was  made  a defendant,  as  well  as  the  debtor  and  his 
grantee,  it  being  alleged  by  the  plaintiffs,  who  sued  on  behalf  of  themselves 
and  all  creditors,  that  all  the  defendants  entered  into  a conspiracy  to  defeat 
and  defraud  the  creditors  : — 

Held,  that  the  plaintiffs  could  not  succeed  upon  the  conspiracy  claim,  for  they 
could  shew  no  special  damage  accruing  to  them,  and  could  not  recover 
damages  on  behalf  of  a class. 

And  that  claim  failing,  there  was  no  ground  for  making  the  debtor’s  brother  a 
party,  and  he  could  not  be  ordered  to  pay  costs,  but  the  plaintiffs  should  pay 
his  costs. 

Judgment  of  Teetzel,  J.,  reversed. 

Appeals  by  the  defendants  from  the  judgment  of  Teetzel,  J., 
in  so  far  as  it  was  in  favour  of  the  plaintiffs  ; and  cross-appeal 
by  the  plaintiffs  in  regard  to  a claim  for  damages  against  the 
defendant  A.  C.  Lea. 

The  action  was  brought  by  the  Canada  Carriage  Company, 
E.  N.  Henry  & Co.,  and  the  Durant  Dort  Carriage  Company, 
on  behalf  of  themselves  and  all  other  creditors  of  the  defen- 
dant Edward  A.  Lea,  against  Edward  A.  Lea,  Maud  C.  Lea  (his 
sister-in-law),  and  A.  C.  Lea  (his  brother),  for  (inter  alia)  a 
declaration  that  a conveyance  of  land  and  bill  of  sale  made  by 
the  defendant  Edward  A.  Lea  to  the  defendant  Maud  C.  Lea, 
were  fraudulent  and  void  as  against  the  plaintiffs  and  the  other 
creditors  of  the  defendant  Edward  A.  Lea  and  should  be  set 
aside ; an  injunction  restraining  the  defendant  Maud  C.  Lea 
from  parting  with  the  possession  of  the  chattels  comprised  in 
the  bill  of  sale  and  from  selling  or  incumbering  them  ; in  the 
alternative  for  damages  ; and  for  the  costs  of  the  action. 

The  statement  of  claim  alleged  that  the  defendant  Edward 
A.  Lea  had  no  property  to  satisfy  the  claims  of  the  plaintiffs  ; 
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that  the  conveyance  of  land  impeached  was  made  for  the 
expressed  consideration  of  $5,600,  from  which  was  to  be 
deducted  the  amount  of  a mortgage,  $3,400  ; that  the  bill  of 
sale  was  made  for  the  expressed  consideration  of  $800  ; that 
the  considerations  expressed  were  grossly  inadequate ; that  the 
transactions  were  planned  and  devised  by  the  defendant  A.  C. 
Lea  for  the  purpose  of  assisting  Edward  A.  Lea  to  defraud  his 
creditors,  and  A.  C.  Lea  acted  as  the  agent  of  both  his  co-defen- 
dants in  completing  the  transactions,  and  his  co-defendants 
acted  in  concert  with  him ; that  no  consideration  in  fact  passed, 
but  both  conveyances  were  simply  voluntary ; that,  even  if  any 
valuable  consideration  passed,  Edward  A.  Lea  was  indebted  to 
various  creditors  in  about  the  sum  of  $15,000,  and  his  assets 
were  insufficient  to  pay  his  creditors,  all  of  which  he  and  his 
co-defendants  knew,  and  all  of  the  defendants  entered  into  a 
conspiracy  with  the  intent  to  defeat  and  defraud  the  creditors 
of  Edward  A.  Lea,  and  in  pursuance  of  such  intent,  the  defen- 
dant Maud  C.  Lea,  by  the  advice  and  instigation  of  the  defen- 
dant A.  C.  Lea,  agreed  to  purchase  the  lands  and  chattels  from 
Edward  A.  Lea  and  to  pay  him  the  consideration  therefor  so 
that  he  might  defraud  his  creditors,  and  the  deed  and  bill  of 
sale  were  not  made  bond  fide,  but  were  made  and  the  consider- 
ation paid  by  Maud  C.  Lea  to  Edward  A.  Lea  with  intent  to 
defraud. 

The  defences  denied  the  allegations  of  the  statement  of 
claim,  and  the  defendant  A.  C.  Lea  also  submitted  that  the 
plaintiffs  had  no  cause  of  action  against  him. 

The  judgment  of  Teetzel,  J.,  declared  the  deed  of  convey- 
ance and  bill  of  sale  fraudulent  and  void  against  the  plaintiffs 
and  other  creditors  of  the  defendant  Edward  A.  Lea ; ordered 
and  adjudged  that  the  defendant  Maud  C.  Lea  should  pay  into 
Court  the  sum  of  $900,  being  the  proceeds  of  chattels  sold  by 
her  ; directed  a reference  for  the  purpose  of  taking  accounts, 
selling  the  lands,  etc. ; and  adjudged  that  the  defendants,  includ- 
ing A.  C.  Lea,  should  pay  to  the  plaintiffs  their  costs  of  the 
action  up  to  the  trial. 

The  principal  appeal  was  on  behalf  of  the  defendant  Maud 
C.  Lea  ; the  defendant  A.  C.  Lea  appealed  from  the  award  of 
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costs  against  him  ; and  the  defendant  Edward  A.  Lea  submitted 
his  rights  to  the  Court. 

The  plaintiffs’  cross-appeal  was  from  the  refusal  of  Teetzel, 
J.,  to  award  damages  against  the  defendant  A.  C.  Lea. 

The  appeals  and  cross-appeal  were  heard  by  Moss,  C.J.O., 
Osler,  Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  on  the 
22nd  and  25th  September,  1905. 

G.  F.  Shepley,  K.C.,  and  J.  Y.  Murdoch , for  the  defendant 
Maud  C.  Lea.  Under  R.S.O.  1897,  ch.  147,  secs.  2 and  3,  the 
first  inquiry  is,  was  there  insolvency  ? and  that  is  conceded. 
(2)  Was  a fraudulent  intent  to  be  imputed  ? (3)  Were  the 

conveyances  made  bond  fide  ? (4)  Were  they  for  actual 

advances  or  payments  bond  fide  made  ? If  any  one  of  these 
questions  is  answered  in  favour  of  the  appellant,  her  appeal 
should  succeed.  If  there  was  no  guilty  knowledge  or  intent  in 
A.  C.  Lea,  or  if  his  agency  is  not  established,  the  appeal  must 
succeed.  There  is  no  evidence  of  actual  notice  or  knowledge 
on  the  part  of  the  appellant,  but  the  trial  Judge  has  found 
knowledge  of  insolvency  and  intent  on  the  part  of  A.  C.  Lea, 
and  that  such  knowledge  and  intent  were  to  be  imputed  to 
Maud  C.  Lea.  These  findings  are  not  sustainable  on  the  evi- 
dence. The  trial  Judge  relied  on  Burns  v.  Wilson  (1897),  28 
S.C.R.  207,  as  to  knowledge  of  insolvency  on  the  part  of  A.  C. 
Lea  as  agent.  But  the  judgment  of  this  Court  in  Gibbons  v. 
Wilson  (1890),  17  A.R.  1,  is  opposed  to  what  the  trial  Judge 
says,  and  is  not  affected  hy  what  is  decided  in  Burns  v.  Wilson. 
See  Campbell  v.  Roche  (1891),  18  A.R.  646,  and  in  the  Supreme^ 
Court  of  Canada,  sub  nom.  Campbell  v.  Patterson  (1892),  21 
S.C.R.  645,  which  is  the  case  followed  by  the  Supreme  Court  in 
Burns  v.  Wilson.  Knowledge  of  the  agent  should  not  be 
imputed  to  the  principal  where  the  circumstances  of  the  relation- 
ship are  such  as  to  rebut  the  presumption  that  the  information 
of  the  agent  would  be  communicated  to  the  principal.  The 
complaint  of  the  plaintiff  does  not  in  reality  arise  out  of  the 
transactions  impeached,  but  out  of  the  use  made  by  the  debtor 
of  the  moneys  derived  therefrom,  namely,  the  discharge  of  some 
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obligations,  thereby  in  effect  preferring  some  creditors  other 
than  the  plaintiff. 

T.  Hobson,  for  the  defendant  A.  C.  Lea.  This  appellant 
should  not  have  been  made  a defendant,  and,  so  far  from  being 
ordered  to  pay  costs,  should  have  been  allowed  costs  against  the 
plaintiffs.  I refer  to  Mitchell  v.  Vandusen  (1887),  14  A.R.  517 ; 
Wills  v.  Carman  (1888),  ib.  656;  Fleming  v.  City  of  Toronto 
(1892),  19  A.R.  318;  Dicks  v.  Yates  (1881),  18  Ch.  D.  76; 
King  v.  Gillard,  [1905]  2 Ch.  7 ; Civil  Service  Co-Operative 
Society  v.  General  Steam  Navigation  Co.,  [1903]  2 K.B.  756. 

G.  Lynch- Staunton,  K.C.,  and  F.  Morrison,  for  the  plain- 
tiffs. The  position  under  the  Statute  of  Elizabeth  is  summarized 
by  Mr.  Justice  Osier  in  Campbell  v.  Roche,  18  A.R.  646.  Full 
consideration  is  no  defence  if  the  grantee  is  aware  of  the 
fraudulent  intent  of  the  grantor  to  defeat  and  delay  creditors. 
But  Maud  C.  Lea  never  advanced  a penny.  On  the  evidence, 
the  money  really  came  from  A.  C.  Lea.  It  is  not  necessary  to 
shew  fraudulent  intent  where  the  consideration  is  inadequate  ; 
it  is  the  same  as  a voluntary  transaction : Fo')  man  v.  Hodgson 
(1865),  11  Gr.  150;  Crawford  v.  Meldrum  (1866),  3 E.  & A. 
101.  Perhaps  that  would  not  be  sufficient  in  itself,  but  it  is 
part  of  a fraudulent  scheme.  Where  there  is  a sale  to  a relative 
by  an  insolvent,  in  suspicious  circumstances,  there  should  be 
more  corroboration  of  the  evidence  of  the  relatives : Merchants 
Bank  of  Canada  v.  Clarke  (1871),  18  Gr.  594.  The  draft  or 
cheque  is  no  corroboration,  because  it  is  that  of  one  who  says 
he  had  no  money.  Some  one  supplied  him  with  that  money. 
Inferences  and  deductions  may  properly  be  made  from  the  facts 
surrounding  the  transactions:  Merritt  v.  Niles  (1881),  28  Gr. 
346.  Colourable  and  fictitious  transactions  will  not  be  allowed 
to  stand  : Bank  of  British  North  America  v.  Rattenbury  (1859), 
7 Gr.  383.  Willful  blindness  is  evidence  of  fraud : Buchanan 
v.  Dinsley  (1865),  11  Gr.  132.  Even  payment  of  a valuable 
consideration  will  not  save  the  transaction  : Cameron  v.  Cusack 
(1890),  17  A.R.  489.  A.  C.  Lea  knew  of  the  insolvency  and  of 
the  intention  of  his  brother  Edward.  A.  C.  Lea  was  the  agent 
of  Maud  C.  Lea  in  the  whole  affair.  That  they  do  not  produce 
the  letters  must  be  taken  against  them.  Under  Burns  v.  Wil- 
son. 28  S.C.R.  207,  Maud  is  affected  by  all  the  knowledge  A.  C. 
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Lea  had.  Maud  and  her  husband  did  not  give  evidence  ; the  other 
two  are  discredited  by  the  trial  Judge.  On  the  cross-appeal,  the 
plaintiffs  are  entitled  to  damages  for  conspiracy — the  $400  they 
have  lost:  Quinn  v.  Leathern,  [1901]  A.C.  495;  Glamorgan 
Coal  Co.  v.  South  Wales  Miners  Federation,  [1903]  2 KB. 
545,  [1905]  W.N.  72  ; Temperton  v.  Russell,  [1893]  1 Q.B.  715. 
In  answer  to  the  appeal  of  A.  C.  Lea,  he  should  have  moved 
if  there  was  no  cause  of  action  against  him.  The  Judge’s  dis- 
cretion as  to  costs  cannot  be  interfered  with.  There  is  no  appeal 
as  to  costs  except  where  a question  of  jurisdiction  arises. 

Shepley,  in  reply.  The  judgment  is  based  upon  the  Ontario 
Assignments  Act.  The  plaintiffs  cannot  blow  hot  and  cold. 
If  the  transaction  amounts  to  a preference,  it  is  not  obnoxious 
to  the  Statute  of  Elizabeth.  It  was  not  to  defeat  ■ and  delay  ; 
the  money  was  applied  to  the  payment  of  debts.  The  facts  do 
not  support  the  argument  of  the  plaintiffs. 

Hobson,  in  answer  to  the  cross-appeal.  The  Judge  has  not 
found  fraud  or  conspiracy ; there  is  no  evidence  of  conspiracy : 
McKinnon  v.  Penson  (1853),  8 Ex.  319.  There  is  no  legal  wrong 
to  the  plaintiffs  : Molsons  Bank  v.  Cooper  (1894),  16  P.R.  195, 
203.  The  kind  of  illegality  charged  is  not  the  kind  that  gives 
cause  for  an  action  of  conspiracy.  There  is  no  legal  estimable 
damage,  and  no  indictable  wrong  : Mogul  S.S.  Co.  v.  McGregor 
<1889),  23  Q.B.D.  598  ; Allen  v.  Flood,  [1898]  A.C.  1.  Quinn 
v.  Leathern,  [1901]  A.C.  495,  is  really  to  the  same  effect.  See  also 
Moody  v.  Burton  (1847),  46  Am.  Dec.  612  ; Adler  v.  Fenton 
(1860),  24  How.  407  ; Wellington  v.  Small  (1849),  50  Am. 
Dec.  719  ; Bitzer  v.  Washburn  (1903),  96  N.W.  Repr.  978. 
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November  13.  Moss,  C.J.O.  : — There  are  in  this  case  two 
appeals  : one  on  behalf  of  the  defendant  Maud  C.  Lea,  in  which 
the  defendant  Edward  A.  Lea  joins,  submitting  his  rights  to  the 
Court ; the  other  on  behalf  of  the  defendant  A.  C.  Lea,  com- 
plaining of  so  much  of  the  judgment  as  orders  him  to  pay 
the  plaintiffs’  costs  of  the  action  together  with  his  co-defen- 
dants. There  is  also  a cross-appeal  by  the  plaintiffs  from  so 
much  of  the  judgment  as  denies  them  damages  against  the 
defendant  A.  C.  Lea  for  (as  the  plaintiffs  allege)  conspiring  with 
his  co-defendants  to  defeat,  delay,  and  hinder  the  plaintiffs  and 
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other  creditors  of  the  defendant  Edward  A.  Lea  in  their  rem- 
edies against  him. 

With  regard  to  the  main  appeal,  the  testimony  as  it  now 
stands  leaves  the  case  in  a very  unsatisfactory  position.  The 
impeached  transaction  is  one  between  relatives,  and  is  mainly 
supported  by  the  testimony  of  some  of  the  parties  to  it,  who 
were  called  and  examined  as  witnesses  on  behalf  of  the  plain- 
tiffs. Neither  the  defendant  Maud  C.  Lea  nor  her  husband 
gave  evidence  at  the  trial,  and  the  only  account  given  by  the 
former  is  contained  in  some  portions  of  her  depositions  taken 
upon  her  examination  for  discovery.  There  is  realty  no  evidence 
except  that  of  the  parties  to  shew  that  the  transaction  was 
realty  a sale  or  that  the  purchase  money  was  paid  by  or  on 
behalf  of  the  defendant  Maud  C.  Lea.  So  far  as  she  is  con- 
cerned, the  dealings  were  conducted  by  correspondence,  which 
was  not  produced,  and  its  non-production  was  not  satisfactorily 
accounted  for.  Her  depositions  fall  very  far  short  of  shewing 
that  she  was  possessed  of  moneys  to  the  amount  said  to  have 
been  paid  on  her  account  to  the  defendant  Edward  A.  Lea,  and 
her  husband  was  not  called  to  corroborate  her  statement  that 
she  procured  it  from  him  for  the  purpose  of  making  the 
purchase.  The  nature  of  the  case  and  the  circumstances 
surrounding  and  connected  with  the  entering  into  and  com- 
pleting of  the  impeached  transaction  called  for  the  fullest 
explanation  that  it  was  within  the  power  of  the  parties  to 
give.  But  the  defendants  have  left  in  obscurity  and  doubt 
matters  bearing  on  the  most  material  question,  viz.,  the  source 
from  which  came  the  money  which  figured  in  the  transaction. 

Another  matter  bearing  collaterally  on  the  reality  of  the 
transaction,  as  well  as  upon  the  credibility  of  the  parties,  is  in 
regard  to  the  alleged  transmission  by  the  defendant  A.  C.  Lea  of 
the  sum  of  $400  received  from  one  Hyde.  He  says  he  sent  this 
sum  to  Chicago  in  the  form  of  a draft  purchased  at  the  Molsons 
Bank,  and  that  he  charged  the  amount  to  the  defendant  Maud 
C.  Lea.  She  says  neither  she  nor  her  husband  ever  received 
any  money  for  rent  or  otherwise.  The  whole  question  of  the 
ownership  of  the  original  sum  is  left  in  such  a state  of  uncer- 
tainty as  to  disentitle  the  defendants  to  ask  that  the  case 
should  now  be,treated  as  if  it  were  established  that  it  belonged 
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to  the  defendant  Maud  C.  Lea,  and  was  bond  fide  advanced  by 
her.  But,  after  much  consideration,  we  think  she  should  not 
be  deprived  of  the  benefit  of  that  position  if  it  is  capable  of 
being  shewn.  We  are  fully  alive  to  the  danger  which  is  said 
to  attend  the  opening  up  of  a case  after  the  attention  of  the 
parties  has  been  directed  to  the  defects  in  their  proofs.  But 
we  think  that  in  this  case  we  should  exercise  the  discretion 
vested  in  us  to  direct  a new  trial,  if  the  defendant  Maud  C.  Lea 
desires  it,  upon  terms  of  payment  by  her  of  the  costs  of  the 
former  trial  and  of  the  appeal. 

If,  therefore,  she  elects  to  accept  these  terms,  and  pays  the 
costs  within  one  month  after  taxation,  there  will  be  a new  trial. 
Otherwise,  or  in  the  event  of  failure  to  pay  the  costs,  the  appeal 
will  be  dismissed. 

The  appeal  of  the  defendant  A.  C.  Lea  and  the  plaintiffs’ 
cross-appeal  may  be  dealt  with  together.  The  only  plausible 
ground  for  making  A.  C.  Lea  a party  to  the  action  was  the 
charge  of  conspiracy.  He  was  neither  a debtor  of  the  plaintiffs 
nor  a grantor  or  grantee  of  any  of  the  property  in  question. 
He  appears  to  come  within  the  description  given  by  Lord  Eldon 
in  Whitworth  v.  Davis  (1813),  1 V.  & B.  545,  550,  “a  person 
who  has  no  interest  . . . against  whom  there  could  be  no 

relief.”  And  it  has  long  been  settled  that  if  a person  is  so 
completely  without  interest  in  the  question  at  issue  that  a decree 
in  the  cause  cannot  affect  him,  he  must  not  be  brought  into  Court 
merely  that  costs  may  be  prayed  against  him.  No  doubt,  he 
acted  as  go-between  or  agent  in  the  transaction.  But,  according 
to  the  modern  view,  that  alone  does  not  justify  making  him  a 
party,  and  the  practice  of  adding  him,  even  though  he  is 
charged  with  being  concerned  in  a fraud,  is  discountenanced. 
In  Weise  v.  Wardle  (1874),  L.R.  19  Eq.  171,  a bankrupt  was 
made  a party  defendant  to  a bill  by  the  trustee  in  bankruptcy 
to  set  aside  as  fraudulent  a conveyance  by  the  bankrupt.  On 
demurrer  by  the  latter,  Sir  George  Jessel,  M.R,  said  (p.  172): 
“ Now,  in  respect  of  that  property,  he  has  no  interest,  nor  is  he 
under  any  personal  liability ; why,  then,  is  he  made  a defen- 
dant ? It  is  said  that  he  has  been  party  to  a fraud,  and  that  he 
may  be  made  a defendant  for  the  purpose  of  obtaining  discovery 
and  payment  of  costs.  Now  it  is  true  there  is  a rule  that  a 
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mere  agent  may  in  certain  cases  be  made  a party  to  a suit,  but 
that  rule  has  been  disapproved  of  by  eminent  Judges  in  several 
cases.”  He  then  referred  to  the  observations  of  Sir  James 
Wigram  and  Lord  Cottenham  in  cases  before  them,  and  con- 
cluded : “ I consider  that  the  practice  as  it  now  exists  applies 
only  to  cases  in  which  the  defendant  is  an  agent  (under  which 
term  is  included  the  case  of  his  being  an  attorney  or  solicitor) 
or  an  arbitrator.”  Barnes  v.  Addy  (1874),  L.R.  9 Ch.  244, 
was  decided  earlier  in  the  same  year  as  Weise  v.  Wardle,  but  it 
was  not  cited  or  referred  to.  In  that  case  Lord  Selborne  said 
(p.  255)  : “ I hope  the  impression  will  go  abroad,  that  of  late 
years  the  Court  has  set  its  face  against  making  solicitors  or 
others,  who  are  properly  witnesses,  and  who  are  not  chargeable 
with  any  part  of  the  relief  prayed,  parties  to  suits  with  a view 
of  charging  them  with  costs  alone.  I know  no  principle  on 
which  they  can  be  charged  and  made  parties  for  that  purpose, 
unless  other  and  further  relief  might  also  be  given  against 
them.”  In  Burstall  v.  Beyfus  (1884),  26  Ch.  D.  35,  he  affirmed 
the  same  views.  It  seems  apparent  from  the  allegations  of  the 
statement  of  claim  that  the  plaintiffs’  object  in  adding  A.  C.  Lea 
as  a party  was  mainly  as  a party  to  a conspiracy  to  defraud,  and 
thus  liable  in  damages  to  the  plaintiffs,  and  that  but  for  that 
claim  he  would  not  have  been  made  a party.  And,  the  charge 
of  conspiracy  having  failed,  he  should  not  have  been  ordered  to 
pay  any  part  of  the  plaintiffs’  costs  of  the  action. 

We  agree  with  the  learned  trial  Judge  that  damages  were  not 
to  be  awarded  against  this  defendant.  If  the  transaction  is  under 
the  statute  13  Eliz.  ch.  5,  the  remedy  against  the  fraudulent 
parties  is  to  be  found  in  it.  In  any  other  aspect  of  the  case  it 
is  difficult  to  see  what  case  the  plaintiffs  are  seeking  to  make. 
They  charge  that  all  the  defendants  entered  into  a conspiracy 
with  intent  to  defeat  and  defraud  E.  A.  Lea’s  creditors,  and  that 
with  that  intent  the  purchase  was  made  and  the  money  paid 
over  by  the  defendant  Maud  C.  Lea.  It  is  not  alleged  that  the 
plaintiffs  suffered  damages,  and  the  allegations  might  be 
regarded  as  another  mode  of  charging  that  the  conveyance  and 
bill  of  sale  were  fraudulent  and  void  as  against  the  creditors 
notwithstanding  the  payment  of  money  or  other  valuable 


XI.]  ONTARIO  LAW  REPORTS.  ’ 

consideration.  But,  treating  the  allegations  as  a charge  of  con- 
spiracy to  defeat  and  defraud  creditors  and  a claim  for  damages, 
the  plaintiffs  can  shew  no  special  damages  accruing  to  them,  and 
it  would  be  an  anomaly  if  they  were  to  be  permitted  to  recover 
in  this  action  damages  on  behalf  of  a class. 

There  are  no  valid  grounds  on  which  the  plaintiffs  are  entitled 
to  retain  the  defendant  A.  C.  Lea  as  a party  defendant. 

His  appeal  should  be  allowed  and  the  cross-appeal  should 
be  dismissed  with  costs,  and  the  action  should  be  dismissed  as 
against  him  with  costs. 

Osler,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

Maclennan,  J.A.,  having  been  appointed  a Judge  of  the 
Supreme  Court  of  Canada,  took  no  part  in  the  judgment. 
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[DIVISIONAL  COURT.] 

The  Corporation  of  the  Township  of  McNab 

v. 

The  Corporation  of  the  County  of  Renfrew. 

Municipal  Corporations — Township  Bridge — User  by  Other  Municipalities — 
Important  Means  of  Communication — Repair  and  Maintenance — Injustice  to 
lownship — Liability  of  County — Con.  Mun.  Act,  1903,  3 Edw.  VII.  ch.  19, 
sec.  617a  (0.) 

By  sec.  617a  of  the  Con.  Mun.  Act  3 Edw.  VII.  ch.  19  (O.),  where  a township 
bridge  is  over  300  feet  in  length  the  township  council  may,  by  resolution, 
declare  that  by  reason  of  such  length,  and  that  it  is  being  used  by  inhabitants 
of  municipalities  other  than  the  township,  and  is  situated  on  a highway, 
being  an  important  road  and  affording  means  of  communication  to  several 
municipalities,  it  is  unjust  that  the  township  should  be  liable  for  its  main- 
tenance and  repair  and  that  such  liability  should  be  imposed  on  the  county, 
and  an  application  may  be  made  to  the  county  Judge  to  have  it  so  declared  : — 
Held,  that  such  user  need  not  be  by  the  inhabitants  of  municipalities  within 
the  county,  the  material  point  being  its  extensive  use  for  travel  by  neigh- 
bouring municipalities,  whether  in  or  out  of  the  county  ; nor  that  the  road 
which  affords  such  means  of  communication  should  either  be  a line  of  road 
extending  through  the  municipalities  referred  to  or  a main  trunk  road  with 
branches  into  different  municipalities  ; all  that  is  necessary  is  that  it  should 
be  an  “important  road”  connected  with  other  roads  or  ways  forming  a 
means  of  communication,  whereby  the  inhabitants  of  such  municipalities 
may  pass  and  repass  over  the  said  bridge. 

Judgment  of  the  county  Judge  affirmed  with  a variation. 

This  was  an  application  by  the  corporation  of  the  township 
of  McNab  in  the  county  of  Renfrew  under  sec.  61 7a  of  the 
Consolidated  Municipal  Act,  1903,  to  the  county  Judge  of  the 
county  of  Renfrew  to  have  it  declared  that  the  bridge  over  the 
Madawaska  river  in  the  township  of  McNab  and  known  as 
“ The  Claybank  bridge  ” was  a county  bridge,  to  be  maintained 
and  kept  in  repair  by  the  corporation  of  the  county  of  Renfrew, 
in  which  it  is  situate. 

Sec.  617a  provides,  that  “ The  council  of  any  township  in 
which  a bridge  over  300  feet  in  length  is  situate  may  by  resolu- 
tion declare  that  owing  to  such  bridge  being  over  300  feet  in 
length,  and  being  used  by  the  inhabitants  of  municipalities 
other  than  the  township,  and  being  situate  on  a highway  which 
is  an  important  road  affording  means  of  communication  to  several 
municipalities,  it  is  unjust  that  the  township  should  be  liable 
for  the  maintenance  and  repair  of  the  bridge,  and  that  it 
should  be  maintained  and  repaired  by  the  corporation  of  the 
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county,  and  that  application  should  be  made  to  the  Judge  of  the 
county  court  of  the  county  for  an  order  declaring  such  bridge 
a county  bridge,  to  be  maintained  and  kept  in  repair  by  the 
county  corporation.” 

The  application  was  heard  before  D.  J.  Donahue,  Esq.,  the 
county  Judge  of  the  county  of  Renfrew,  on  July  13,  1905. 

W.  R.  White,  K.C.,  and  J.  E.  Thompson,  for  the  applicant. 

J.  H.  Burritt,  K.C.,  for  the  respondent. 

The  learned  county  Judge  reserved  his  decision,  and 
subsequently  delivered  the  following  judgment : — 

July  24.  D.  J.  Donahue,  Co.J.  : — I think  the  evidence 
before  me  clearly  establishes  : — 

1.  That  the  bridge  is  over  300  feet  in  length. 

2.  That  it  is  used  by  the  inhabitants  of  municipalities 
other  than  the  township,  namely : by  the  inhabitants  of 
Arnprior,  Fitzroy,  Pakenham  and  Darling. 

3.  That  it  is  situate  on  an  important  road,  affording  means 
of  communication  to  all  the  municipalities  above  mentioned. 
And 

4.  That  it  is  unjust  (in  the  sense  intended  by  the  statute) 
to  hold  the  township  longer  liable  for  the  entire  maintenance 
and  repair  of  the  bridge. 

It  was  urged  on  the  argument,  by  Mr.  Burritt,  counsel  for 
the  respondent,  that  the  “ municipalities  ” intended  by  the  Act 
are  such  only  as  are  within  the  county  sought  to  be  charged 
under  the  provisions  of  sec.  617a,  and  that  as  Arnprior  is  the 
only  municipality  other  than  McNab,  in  the  county,  whose 
inhabitants  use  the  bridge,  the  applicant  has  not  made  out  a 
case  to  have  the  bridge  declared  a county  bridge  under  the 
Act. 

For  the  purposes  of  his  argument,  and  that  it  may  be  given 
due  weight — should  either  of  the  parties  to  this  application 
desire  to  appeal  to  a Divisional  Court  from  my  judgment 
— I find,  as  a matter  of  fact,  that  Arnprior  and  McNab  are  the 
only  municipalities  in  the  county  of  Renfrew  that  habitually 
and  of  necessity  use  this  bridge. 
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There  is  evidence  that  a few  of  the  inhabitants  of  the 
township  of  Bagot,  in  the  county  of  Renfrew,  casually  or 
occasionally  use  the  bridge ; but  their  user  of  it,  in  my  opinion, 
was  not  of  such  frequency  as  at  all  to  be  regarded  as  a habitual 
user  of  it,  such  as  I think  is  contemplated  by  the  statute ; and 
were  this  application  to  depend  on  the  evidence  of  user  of  the 
bridge  by  the  inhabitants  of  Bagot,  or  by  the  inhabitants  of 
other  municipalities  in  or  out  of  the  county  to  the  extent  only 
that  Bagot  used  it,  I would  feel  it  my  duty  to  find  that  the 
bridge  was  not  “ used  ” in  the  sense  intended  by  the  statute — 
that  is,  necessarily  and  habitually ; and  to  dismiss  this 
application. 

I cannot,  however,  give  effect  to  Mr.  Burritt’s  argument 
that  “ municipalities  ” using  the  bridge  must  be  within  the 
county,  before  the  bridge  can  be  declared  a county  bridge 
under  the  statute.  To  give  effect  it  would  be,  in  my  opinion, 
to  usurp  the  functions  of  the  Legislature,  and  to  read  into  the 
Act  words  which  are  not  there. 

I think  the  statute  contemplates,  in  the  circumstances 
proved  here,  that  relief  may  and  ought  to  be  given  to  the 
township,  but  to  what  extent  such  relief  should  go  in  this 
case,  I readily  concede  there  may  be  great  difference  of  opinion, 
and  I am  left  largely  to  guess  work  in  arriving  at  what  is 
desired,  namely,  that  absolute  justice,  in  as  far  as  possible,  may 
be  done  to  both  township  and  county  municipalities. 

I think,  however,  the  evidence  fully  bears  out  that  Mr. 
White’s  contention  that  about  one-half  of  the  entire  travel  over 
the  bridge  is  done  by  the  inhabitants  of  the  municipalities 
other  than  McNab,  and  I think  to  this  extent  at  least  it  is  clear 
McNab  should  be  relieved. 

But  it  appears  to  me  the  statute  contemplates  that  the 
relief  which  may  be  given  to  a township,  may  go  much  farther 
than  this ; and  where  the  evidence  shews  that  many  munici- 
palities are  benefitted  by  the  bridge,  and  that  it  is  upon  an 
important  highway,  and  necessarily  an  important  and  expensive 
bridge  to  maintain  and  keep  in  repair,  I think  the  Act  con- 
templates that  the  bridge  should  be  taken  over  by  the  county 
and  maintained  wholly  by  it.  In  other  words,  I do  not  think 
that  the  Act  contemplates  that  the  county  shall  maintain  and 
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repair  the  bridge  to  the  extent  only  to  which  it  is  worn  out  or 
used  by  the  inhabitants  of  municipalities  other  than  those  of 
the  township  in  which  it  is  situate.  No  doubt  the  special 
convenience  and  benefit  the  bridge  is  to  the  township  in  which 
it  is  situate,  over  and  above  that  to  other  municipalities  in  a 
county,  may  be  taken  into  account  when  considering  whether 
the  township  should  contribute  a proportion  of  the  cost  of  the 
maintenance  and  repair  of  the  bridge. 

I think  the  evidence  here  shews  that  the  bridge  is  of 
special  convenience  and  benefit  to  the  inhabitants  of  the 
township  of  McNab,  and  that  this  township  should  contribute 
something  towards  the  cost  of  the  maintenance  and  repair  of 
the  bridge. 

After  giving  the  best  consideration  I have  been  able  to  give 
to  the  evidence  adduced  before  me  in  this  case,  and  aided  as  I 
have  been  by  argument  of  counsel,  I have  come  to  the  con- 
clusion that  the  township  of  McNab  should  contribute  about 
twenty-five  per  cent,  of  the  cost  of  the  maintenance  and  repair 
of  the  bridge. 

My  order  will  therefore  go,  declaring  the  bridge  to  be  a 
county  bridge,  to  be  maintained  and  kept  in  repair  by  the 
corporation  of  the  county  of  Renfrew ; and  further  declaring 
that  the  township  of  McNab  pay  to  the  corporation  of  the 
county  of  Renfrew  twenty-five  per  cent,  of  such  cost  of 
maintenance  and  repair. 

I do  not  think  this  is  an  application  on  which  I should 
award  costs  to  either  party. 

From  this  judgment  the  county  of  Renfrew  appealed  to  the 
Divisional  Court. 

On  September  29,  1905,  the  appeal  was  heard  before 
Boyd,  C.,  Meredith  and  Magee,  JJ. 

A.  B.  Aylesworth,  K.C.,  for  the  appellants.  By  sec.  617a 
of  the  Consolidated  Municipal  Act  of  1903,  3 Edw.  VII.  ch.  19 
(0.),  the  county  Judge  can  here  determine  as  to  the  maintenance 
and  repair  of  the  bridge,  and  he  has  determined  that  the 
county  of  Renfrew  must  bear  its  share  of  the  cost  of  such 
maintenance  and  repair.  Under  the  statute  there  are  three 
requisites  that  must  be  complied  with  (1)  the  bridge  must  be 
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over  300  feet  in  length,  (2)  it  must  be  used  by  municipalities 
other  than  the  township,  and  (3)  it  must  be  situated  upon  a high- 
way, which  is  an  important  road  affording  means  of  communi- 
cation between  several  municipalities.  The  first  requisite  is 
proved,  for  no  doubt  the  bridge  is  over  300  feet  long.  Then  as 
to  the  user  by  municipalities  other  than  the  township  of 
McNab — this  means  other  municipalities  in  the  same  county. 
It  was  not  intended  to  create  a liability  for  the  benefit  of 
outsiders,  but  a liability  for  a bridge  which  would  be  a benefit 
to  the  inhabitants  of  the  county  itself.  Moreover  it  is  only 
used  by  the  inhabitants  of  Arnprior  and  therefore  it  is  not 
proved  that  the  bridge  or  road  is  used  by  municipalities  other 
than  the  township,  and  the  learned  J udge  was  wrong  in  so 
holdipg.  The  bridge  is  at  the  extreme  end  of  the  county 
and  of  no  use  to  the  large  majority  of  the  inhabitants  of  the 
county.  The  next  point  is  that  not  only  must  the  bridge  be 
used,  but  it  must  be  situated  on  a highway  which  affords  an 
important  means  of  communication  between  several  municipal- 
ities itself.  It  must  therefore  run  through  the  several  muni- 
cipalities. It  does  not  mean  as  a means  of  access  by  way  of 
roads  which  debouch  into  it ; but  must  be  the  direct  means 
of  communication  in  itself  to  such  municipalities  that  is  per  se 
between  its  own  termini.  It  must  be  taken  as  commencing  at 
Arnprior  and  terminating  at  White  Lake.  The  evidence  there- 
fore fails  to  satisfy  this  requisite. 

W.  M.  Douglas , K.C.,  for  the  respondents.  The  Judge  must 
give  to  the  words  used  in  the  section  their  fair  meaning,  and 
not  limit  or  restrict  them — to  do  so  would  be  to  legislate  and 
not  merely  to  interpret  legislation ; and  giving  to  the  words 
their  fair  meaning,  they  cannot  be  limited  to  municipalities 
within  the  county.  Where  the  legislature  have  desired  to 
create  such  a limitation  they  have  expressly  done  so.  Thus  in 
sub-sec.  1 of  sec.  613  the  words  “in  the  county”  are  used,  and 
these  words  are  repeated  in  each  of  the  following  sub-sections, 
and  so  in  sub-sec.  2 of  sec.  616  as  well  as  in  sec.  617  as  it 
originally  stood  ; but  as  amended  in  the  Consolidated  Municipal 
Act  of  1903  these  words  are  left  out,  thus  shewing  an  express 
intention  that  the  provisions  of  the  section  should  not  be 
limited,  as  hitherto  was  the  case.  This  is  borne  out  in  the 
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interpretation  clause,  sec.  2,  sub-sec.  10,  where  “municipality” 
is  said  to  mean  “ any  locality,  the  inhabitants  of  which  are  incor- 
porated or  are  continued  or  become  so  under  this  Act.”  This 
clearly  shews  that  the  municipalities  outside  the  county  in  which 
McNab  is  situated  are  brought  within  the  meaning  of  the  section. 
The  object  of  the  amended  section  is  to  relieve  a township  such  as 
McNab  from  the  whole  expense  of  maintaining  the  bridge  and  of 
casting  a portion  of  the  burden  on  the  county,  where  other  muni- 
palities  use  it  and  thus  derive  benefit  from  it,  treating  it  as  a 
work  of  general  utility.  The  evidence  shows  that  the  bridge 
is  on  an  important  line  of  communication.  The  learned  Judge 
has  found  that  it  is  used  by  the  inhabitants  of  Arnprior  to  a 
very,  great  extent,  and  to  a small  extent  by  the  inhabitants  of 
Fitzroy,  Pakenham  and  Darling,  and  it  would  be  a matter  of 
the  greatest  injustice  to  saddle  McNab  with  the  whole  cost 
of  the  erection  and  maintenance  of  the  bridge. 

Aylesworth , in  reply.  As  to  the  use  of  words  “in  the 
county  ” in  the  sections  referred  to,  it  is  quite  apparent  that  the 
limitation  in  those  sections  to  the  county  was  essential ; and  for 
the  same  reason  the  words  “ within  the  county”  are  contained  in 
sec.  617  before  the  amendment,  for  they  are  used  to  distinguish 
between  a bridge  in  the  county  and  a bridge  over  a river,  stream, 
etc.,  forming  a communicating  line  between  two  or  more 
counties. 
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October  24.  Boyd,  C.  : — On  the  appeal  there  was  no 
attempt  made  to  impeach  the  general  conclusions  of  fact 
reached  by  the  learned  county  Judge.  All  the  necessary 
allegations  required  to  be  set  forth  in  the  petition  and 
established  by  the  evidence  having  been  reported  by  him  as 
proved  to  his  satisfaction.  These  are  four  in  number,  (1)  that 
the  bridge  is  over  300  feet  in  length,  (2)  that  it  is  being  used 
by  the  inhabitants  of  municipalities  other  than  the  township  in 
which  it  is  situate,  (3)  that  the  bridge  is  situate  on  a highway, 
which  is  an  important  road  affording  means  of  communication 
to  several  municipalities,  (4)  and  that  (consequently)  it  is 
unjust  that  the  township  should  be  liable  for  the  entire 
maintenance  and  repair  of  the  bridge  in  question. 

The  attack  is  made  mainly,  if  not  entirely,  on  the  second 
13— VOL.  XI.  O.L.R. 
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and  third  findings,  and  thereby  raising  questions  of  law 
depending  on  the  meaning  and  the  proper  construction  of  the 
new  law  contained  in  sec.  617a  of  the  Consolidated  Municipal 
Act,  1903,  3 Edw.  VII.  ch.  19  (O.). 

As  to  the  second  allegation  it  is  objected  that  the  use  by 
the  inhabitants  of  municipalities  other  than  the  township 
means  the  use  by  other  local  municipalities  in  the  same  county. 
Here  the  user  established  by  the  evidence  and  found  by  the 
county  Judge  is  by  Arnprior,  Fitzroy,  Pakenham  and  Darling. 
Arnprior  is  a town  in  the  county  of  Renfrew,  originally  part 
of  the  appellant  township  of  McNab,  but  now  separated  from  it 
for  municipal  purposes.  Fitzroy  is  a township  in  the  county  of 
Carleton ; Pakenham  and  Darling  are  adjoining  townships  in 
the  county  of  Lanark.  The  inhabitants  of  these  various  places 
habitually  use  the  bridge  in  question  and  supply  nearly  half 
the  travel  that  crosses  it.  To  limit  the  use  to  municipalities 
within  the  one  county  would  be  not  to  expound,  but  to  extend  the 
scope  of  the  enactment.  The  inhabitants  using  the  bridge  may 
reside  in  different  counties ; the  material  matter  to  be  con- 
sidered is  the  extensive  use  of  the  bridge  by  travel  from 
neighbouring  municipalities  whether  in  or  out  of  the  county. 
The  wear  and  tear  is  just  the  same  wherever  the  local  residence 
of  the  travellers  may  be,  and  the  general  character  of  the 
travel  removes  the  local  character  of  the  bridge  so  as  to  make 
it  legislatively  unjust  to  saddle  all  the  expense  on  the  town- 
ship of  the  site.  This  township  may  then  properly  call  on  the 
assistance  of  the  larger  and  wealthier  county  in  which  the  bridge 
is  also  situate. 

These  same  considerations  apply  to  the  next  objection,  viz. 
that  the  highway  on  which  the  bridge  is  situate  lies  wholly 
within  McNab  and  does  not  extend  into  any  other  municipality 
except  the  town  of  Arnprior.  Therefore  the  argument  is,  it 
does  not,  within  the  meaning  of  the  statute,  “ afford  means  of 
communication  to  several  municipalities.”  In  addition  to  those 
named  whose  inhabitants  usually  and  habitually  travel  over 
the  bridge,  it  is  also,  but  to  a more  limited  extent,  used  by  the 
residents  of  the  township  of  Bagot  in  the  county  of  Renfrew. 

It  cannot  be  disputed  that  the  highway  is  an  important 
road,  for  its  terminus  to  the  east  is  Arnprior,  a thriving  town 
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at  the  junction  of  the  Madawaska  and  Ottawa  rivers ; and 
though  the  west  terminus  does  not  extend  beyond  the  limits  of 
McNab,  it  is  so  connected  with  other  local  roads  as  to  afford  a 
ready  means  of  communication  for  these  five  townships  which 
surround  or  are  in  proximity  with  the  market  town  of  Arnprior. 
That  situation  of  affairs  satisfies  the  terms  of  the  statute — it  is 
not  essential  that  there  should  be  one  long  line  of  road,  ex- 
tending through  townships  and  counties,  or  one  trunk  road 
with  various  branches  into  different  townships.  It  is  enough 
if  we  find  “an  important  road”  which  affords  facilities  whereby 
travellers  from  several  municipalities  may  and  do  pass  and 
repass  upon  the  bridge.  The  test  again  of  this  requirement 
points  to  some  general  convenience  of  access  available  for  the 
benefit  of  several  municipalities,  as  distinguished  from  local  use 
serving  merely  or  entirely  the  township  of  the  site. 

A road  may  afford  means  of  access,  though  it  is  not  travelled 
habitually  by  outsiders,  and  the  statute  does  not  say  that  it  is 
to  afford  direct  access.  The  approaches  to  it  may  be  through 
lanes  or  side  lines  or  concession  roads  or  other  travelled  ways. 
I think  the  language  used  may  easily  carry  such  a meaning. 

It  seems  by  the  language  of  the  statute  (sub-sec.  5)  that  if 
the  Judge  finds  the  allegations  to  be  even  “ partly  proved  ” that 
the  order  shall  be  made.  Having  regard  to  this  it  may  be  that 
if  he  finds  either  the  second  or  third  to  be  made  out  to  his 
satisfaction  the  order  may  be  properly  made.  Both  point  to 
something  being  established,  which  shews  that  the  bridge  is 
not  of  merely  local  importance,  but  serves  a large  municipal 
area  outside  of  the  particular  township  of  the  site.  Even 
though  that  area  may  embrace  territory  in  other  counties,  I 
incline  to  think  that  the  second  allegation  points  to  steady  and 
continued  travel  by  the  people  of  at  least  two  municipalities ; 
the  third  to  a more  occasional  use  by  at  least  three  munici- 
palities. The  words  “ afford  means  of  communication  ” are  of 
large  import,  and  are  used  to  signify  generally  that  the  bridge 
being  on  an  important  road  supplies  means  of  access  for  several 
municipalities. 

The  new  law  was  enacted  to  amend  the  former  law  and  to 
enable  townships  to  cast  the  burden  of  bridges  within  their 
limits  upon  the  county  where  the  bridge  serves  general  rather 
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than  local  purposes.  Familiar  language  is  used  which  is  to  be 
so  construed  as  to  carry  out  its  provisions  as  a remedial  measure, 
and  is  therefore  to  receive  at  the  hands  of  the  Court  “ such 
fair,  large  and  liberal  construction  and  interpretation  as  will 
best  ensure  the  attainment  of  the  object  of  the  ” Legislature : 
R.S.O.  1897,  ch.  1,  sec.  8 (41). 

I think  the  county  Judge  has  well  applied  this  course  of 
construction,  and  I think  his  judgment  should  not  be  disturbed. 

As  this  is  the  first  case  in  the  court  of  appeal  under  the 
recent  statute  I would  give  no  costs,  but  simply  affirm  the 
order. 

My  brother  Meredith  has  called  attention  to  a point  not 
taken  on  the  appeal  that  the  learned  county  Judge  has  directed 
that  the  county  should  contribute  three-fourths  of  the  cost  of 
maintenance  of  the  bridge  as  against  one-fourth  to  be  borne  by 
the  township,  although  the  counsel  before  him  acting  for  the 
township  did  not  ask  for  more  than  an  equal  apportionment  of 
cost.  This  point  of  excessive  allowance  was  not  raised  on  this 
appeal  but  we  may  under  the  appellate  powers  given  by 
5 Edw.  VII.  ch.  22,  sec.  32,  modify  this  part  of  the  Judge’s 
order  by  directing  that  the  cost  of  maintenance  and  repair  shall 
be  one-half  by  the  county  and  one-half  by  the  township.  This 
seems  to  be  a more  just  apportionment,  having  regard  to  the 
fact  that  half  the  travel  of  the  bridge  is  found  to  come  from 
those  in  the  township  and  half  from  those  outside,  and  to  that 
extent  the  declaration  and  order  below  should  be  varied. 

Meredith,  J. : — The  key-note  of  the  section  is  the  word 
‘ unjust.’  “ It  is  unjust  that  the  township  should  be  liable  for 
the  maintenance  and  repair  of  the  bridge and  to  the  extent  of 
that  injustice  the  township  should  be  relieved;  see  sub-secs.  (5) 
and  (6). 

The  statute  law  has  long  cast  upon  each  municipality 
the  burden  of  keeping  in  repair  the  highways  within  its  limits ; 
and  has,  primarily  for  that  purpose,  vested  such  highways  in 
the  municipality,  and  given  its  council  large  powers  over  them. 

The  purpose  of  the  legislation  in  question  is  to  relieve  a 
township  municipality  from  an  injustice  which  the  general  rule 
may  cause.  Where  a bridge  over  300  feet  in  length  is  really 
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not  a mere  township  one,  but  is  really,  as  regards  the  traffic 
over  it,  part  of  a road  of  several  municipalities,  used  and  worn 
out  largely  by  their  inhabitants,  and  so  maintained  for  the 
direct  benefit  of  a considerable  section  of  the  country,  it  is, 
strictly  speaking,  unfair  that  the  township  alone  should  bear 
the  burden  of  rebuilding  and  other  repairs.  The  relief  afforded 
is  yet,  and  perhaps  must  always  be,  of  a more  or  less  crude 
character ; but  the  more  exact  mode,  of  levying  toll  upon  the 
actual  users  according  to  their  use  of  the  highway,  has  its 
drawbacks,  and  is  extremely  unpopular  in  these  days. 

In  the  words  of  the  section,  it  applies  only  to  township 
bridges  over  300  feet  in  length,  used  by  the  inhabitants  of 
municipalities  other  than  the  township,  and  situate  upon  a 
highway  which  is  an  important  road  affording  means  of  com- 
munication to  several  municipalities. 

The  bridge  in  question  is  admittedly  over  300  feet  in 
length,  and  so  the  first  requirement  of  the  statute  is  satisfied. 

The  nextds  that  it  is  “ used  by  the  inhabitants  of  munici- 
palities other  than  the  township but  that  cannot  mean,  on  the 
one  hand,  mere  occasional  or  extraordinary  use,  such  as  all 
highways,  even  remote  ones,  are  more  or  less  subject  to,  for 
then  it  might  for  all  practical  purposes  have  been  omitted ; 
nor,  on  the  other  hand,  use  by  all  of  the  inhabitants  of  the 
other  municipalities,  although  the  words  are  the  inhabitants  not 
merely  inhabitants  which  would  have  been  a better  expression. 
The  test  is,  I think,  is  there  such  an  extraordinary  use  of  the 
bridge  by  the  inhabitants  of  other  municipalities  that  it  is  unjust 
that  the  township  alone  should  bear  the  burden  of  repair?  The 
county  court  Judge  found  that  one-half  of  the  usual  traffic  over 
the  bridge  was  that  of  inhabitants  of  other  municipalities,  and 
that  seems  to  have  been  pretty  generally  admitted.  Such  a 
proportion  is  so  far  beyond  that  of  township  roads  generally 
that  it  cannot  be  said  that  it  is  not  unjust,  under  the  legislation, 
that  the  township  should  have  the  whole  burden  : indeed  the 
application  was  not,  in  the  first  instance,  opposed  on  this 
ground. 

The  ground  upon  which  it  was  opposed  was  that  the  “ other 
municipalities  ” must  be  in  the  same  county  as  the  township, 
that  is  in  the  county  which  is  to  carry  the  burden  : in  this  case 
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one  of  them  only  was,  and  the  words  of  the  enactment  require 
more  than  one.  But  the  enactment  does  not  expressly  provide 
that  they  shall  all  be  in  the  one  county  ; and  why  should  it  be 
implied  ? The  injustice  is  none  the  less  because  the  “ other 
municipalities  ” are  in  another  county,  or  other  counties.  The 
hardship  to  those  municipalities  which  have  to  bear,  through 
the  county,  part  of  the  transferred  burden,  though  receiving  no 
sort  of  benefit  from  the  bridge,  is  none  the  greater  : their  consola- 
tion and  compensation  lies  in  the  fact  that  the  same  rule  may 
in  the  same  way  work  for  their  benefit  in  regard  to  their  long 
bridges. 

The  plaintiffs’  claim  rests  chiefly,  if  not  entirely,  upon  the 
use  of  the  bridge  by  the  inhabitants  of  the  town  of  Arnprior 
and  of  the  township  of  Pakenham.  The  evidence  in  regard  to  the 
township  of  Bagot  affords  it  no  assistance ; and  that  *as  to  the 
township  of  Fitzroy  and  of  Darling,  standing  alone,  would  be 
insufficient.  The  use  of  the  bridge  by  the  inhabitants  of  these- 
municipalities  was  not  of  that  character  which  could  have  had 
any  substantial  effect  upon  its  maintenance,  and  was  no  more 
than  might  ordinarily  be  expected  over  a road  near  to  so  many 
town  lines.  In  such  cases  there  are  generally  a few  inhabitants 
so  situated  that  the  roads  of  an  adjoining  municipality  are 
more  convenient  for  them  than  those  of  the  municipality  in 
which  they  reside  ; but  as  to  the  other  municipalities  the  high- 
way might,  not  inaptly,  be  termed  “a  McNab,  Arnprior  and 
Pakenham  road.” 

The  uses  of  the  road  by  inhabitants  of  the  town  of  Arnprior 
are  doubtless  to  be  taken  into  account,  though  not  of  exactly 
the  same  character  as  the  uses  of  the  inhabitants  of  the  town- 
ships. All  roads  of  a township,  so  far  as  the  traffic  is  con- 
cerned, lead  generally  to  the  market  town,  and  are  mainly  used 
by  the  inhabitants  of  the  township  in  trading  there.  The 
inhabitants  of  the  town  have  far  less  use  of  such  roads,  in  their 
own  traffic  over  them,  though  of  course  vitally  interested  in  the 
traffic  from  the  country  to  the  town  : and  a town  separated  from 
the  county  would  have  no  voice  in  nor  bear  any  of  the  burden  of 
the  maintenance  of  a county  bridge,  nor  have  any  correspond- 
ing right  whether  separated  or  not,  the  enactment  being 
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limited  to  township  bridges.  Yet  the  town  is  another  munici- 
pality, the  enactment  making  no  difference  in  this  respect  by 
reason  of  any  difference  in  the  character  of  the  other  munici- 
pality ; but  the  different  extent  and  quality  of  the  user  of  the 
bridge  may  affect  the  question  of  the  extent  of  the  relief 
granted — that  is  to  the  extent  that  the  difference  affects  the 
question  of  injustice. 

The  bridge  was  therefore  “ used  by  the  inhabitants  of 
municipalities  other  than  the  township and  so  the  second 
requisite  is  satisfied. 

And  the  last  requirement  is  that  the  bridge  be  “ situate  on 
a highway  which  is  an  important  road  affording  means  of  com- 
munication to  several  municipalities.” 

It  is  situated  upon  a highway,  and  the  importance  of  that 
way  was  testified  to  by  all  of  the  witnesses  who  gave  evidence 
upon  that  subject.  A road  may  be  an  important  one  in  one 
locality  which,  having  regard  to  the  traffic  over  it  only,  might 
be  an  unimportant  one  in  another  locality,  as,  for  instance,  traffic 
which  in  a large  city  might  be  looked  upon  as  very  little 
might  be  considered  very  great  in  the  township  of  McNab.  The 
road  in  question  is  one  of  the  two  main  roads  running  through 
that  township  into  the  town  of  Arnprior,  and  wTas  rightly 
thought  by  all  parties,  upon  the  application  to  the  county  Judge, 
“ an  important  road  ” within  the  meaning  of  those  words  as 
used  in  the  enactment  in  question. 

Whether  it  affords  “ means  of  communication  to  several 
municipalities  ” is  a more  difficult  question — the  most  difficult 
one  involved  in  this  appeal.  In  one  sense  every  highway 
affords  a means  of  communication  to  not  only  several  munici- 
palities, but  to  all  the  world,  and  to  the  lands  which  abut 
upon  such,  and  upon  no  other,  highway,  the  only  means  ; but 
the  legislation  cannot  be  given  that  very  narrow  meaning,  for  it 
would  render  the  words  superfluous.  “ Means  of  communica- 
tion ” is  not  a very  definite  expression,  but  probably  means  no 
more  than  a means  of  passage  ; and  the  words  “ to  several 
municipalities  ” mean  the  same  as  the  words  into  several  munici- 
palities, for  where  the  other  meaning  is  intended  the  Legislature 
has  used  the  more  precise  words,  to  “ the  inhabitants  of  munici- 
palities,” and  if  the  latter  meaning  were  intended  it  would  be 
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little  more  than  the  second  requirement — a repetition  largely  of 
it.  The  difficulty  is  whether  the  road  itself  should  extend  into 
several  municipalities  and  so  be  in  itself  a way  of  passage  to 
them,  or  whether  it  is  enough  if  the  way  of  passage  is  through 
other  roads  connecting  with  the  road  in  question.  It  may  be 
that  such  great  roads  as  Dundas  street,  the  Governor’s  road, 
and  the  Talbot  road,  and  the  many  others  of  a somewhat  like 
character,  were  uppermost  in  the  minds  of  the  Legislature,  and 
there  is  a great  deal  to  be  said  in  favour  of  the  contention  that 
direct  not  indirect  “ communication  ” was  meant ; but  having 
regard  to  the  purposes  of  the  enactment  and  its  remedial 
character — R.S.O.  1897,  ch.  1,  sec.  8,  sub-sec.  (41) — and  applying 
the  test  before  mentioned,  I am  led  to  the  conclusion  it  is 
enough  to  satisfy  the  requirements  of  the  words  “ affording 
means  of  communication  to  several  municipalities  ” if  it  indirectly 
affords  a much  used  way  of  passage  into  more  than  two  munici- 
palities. The  injustice  is  just  as  great  whether  the  traffic 
comes  directly  or  indirectly  to  the  road.  That  the  road  is  a 
direct  passage  into  the  township  of  McNab  from  the  town  of 
Arnprior  and  into  the  town  of  Arnprior  from  the  township  of 
McNab  cannot  be  denied,  and  an  indirect  passage  from  the 
township  of  Pakenham  into  the  township  of  McNab  and  through 
it  into  the  town  of  Arnprior  and  vice  versa  is  well  proved  ; 
and  that  is  enough,  though  the  least  that  would  be  enough. 

The  requirements  of  the  enactment  therefore  exist,  and  the 
order  declaring  the  bridge  to  be  a county  bridge  was  rightly 
made,  and  there  is  no  need  to  have  recourse  to  the  words 
“partly  proved”  contained  in  sub-section  (5).  What  the  purpose 
was  in  inserting  them  is  very  difficult  to  perceive ; it  can  hardly 
have  been  to  leave  it  to  the  judgment,  discretion  or  caprice  of 
the  county  court  Judge  to  dispense  with  some  of  the  require- 
ments of  sub-section  (1);  to  permit  one  county  Judge  to  make 
the  order  if  the  length  of  the  bridge  were  over  300  feet  and 
none  of  the  other  circumstances  existed ; another  might  make 
it  though  the  bridge  were  less  than  300  feet  if  some  of  the 
other  circumstances  existed  ; whilst  yet  another  might  insist 
upon  strict  proof  of  the  existence  of  all  the  circumstances  which 
sub-section  (1)  requires,  and  I am  unable  to  attribute  to  them 
any  other  reasonable  meaning. 


XL] 


ONTARIO  LAW  REPORTS. 


193 


The  learned  Judge,  however,  in  my  opinion,  erred  in  fixing 
the  proportion  of  the  cost  of  the  “ maintenance  and  repair  ” of 
the  bridge  to  be  paid  by  the  township.  He  found  that  one-half 
of  the  traffic  over  it  was  of  such  extra-territorial  character  that 
it  was  unjust  that  the  township  should  be  burdened  with  repair 
rendered  necessary  by  reason  of  it;  and,  as  before  mentioned, there 
seems  to  have  been  pretty  general  concurrence  in  that  finding, 
and  the  report  of  the  argument  before  him  shows  that  even 
those  representing  the  township  deemed  an  equal  division  of  the 
cost  a fair  one;  but  he  added  half  as  much  again  arbitrarily  because, 
as  appears  from  such  report,  in  some  other  cases,  such  as  town 
line  bridges,  the  county  had  exclusive  jurisdiction  and  carried  the 
whole  burden,  he  thought  the  Legislature  meant  that  the  county 
should  carry  a larger  share  of  the  burden  in  such  cases  as  this ; 
but,  if  so,  it  has  quite  neglected  to  say  so,  and  if  it  had  would 
doubtless  have  indicated  the  proportion  and  not  have  left  it  to  be 
arbitrarily  fixed  by  each  county  court  Judge  according  to  his  own 
notion  of  what  it  ought  to  be.  No  other  reason  has  been  suggested 
for  doing  more  than  relieve  the  township  of  that  which  is  unjust, 
and  I can  suggest  none  except  it  be  that  the  county  has  the 
broader  shoulders,  and  that  is  obviously  not  a good  reason.  It  is 
true  that  the  township  will  have  to  pay  its  share  of  the  county 
proportion  ; but  so  too  will  all  the  other  townships,  although 
they  may  have  no  sort  of  concern  in  the  bridge,  nor  any  kind 
of  benefit  from  it.  It  has  not  been  suggested  that  there  will  be 
greater  cost  in  having  the  work  done  by  the  county  than  there 
would  be  if  it  were  done  by  the  township,  and  in  the  facts  of 
this  case  there  does  not  seem  to  be  any  good  reason  why  there 
should  be. 

The  measure  of  the  injustice  which  the  township  suffers 
should  be  the  measure  of  its  relief.  The  order  should  be  varied 
so  as  to  put  the  burden  upon  the  county  and  township  in  equal 
portions. 

Magee,  J.,  concurred. 

G.  F.  H. 


D.  C. 
1905 

Township  of 
McNab 
v. 

County  of 
Renfrew. 

Meredith,  J. 


194 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1905 

Dec.  21 
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Gummerson  v.  Toronto  Police  Benefit  Fund. 

Benevolent  Society — Police  Benefit  Fund — Pension — Right  to — Proper  Forum  — 
Injury  in  the  Execution  of  Duty. 

By  Rule  32  of  the  rules  and  regulations  of  a police  benefit  fund  it  was  pro- 
vided that  where  a member  “in  the  execution  of  duty”  receives  such  injury 
as  “in  the  ^pinion  of  the  police  commissioners”  permanently  incapacitates 
him  from  service  in  the  police  force,  he  should  receive  a pension  as  therein 
provided. 

The  plaintiff,  a policeman,  while  vaulting  over  a wooden  horse  in  a gymna- 
sium, this  being  part  of  a manual  exercise  prescribed,  received  an  injury 
whereby  he  claimed  he  was  permanently  incapacitated  from  further  service 
in  the  force,  and  so  entitled  to  such  pension,  and  brought  an  action 
therefor : — 

Held,  that  the  injury  was  one  sustained  by  the  policeman  in  the  execution  of 
duty,  but  whether  the  permanent  incapacity  w’as  the  result  of  such  injury 
was  a matter  for  the  consideration  of  the  police  commissioners,  and  the 
action  was  not  maintainable. 

This  was  an  action  for  a declaration  that  the  plaintiff  was 
entitled  to  a pension  from  the  defendants  and  for  the  payment 
of  arrears  thereof. 

The  action  was  tried  before  MacMahon,  J.,  at  the  non-jury 
sittings  at  Toronto,  on  March  9th,  1905. 

E.  F.  B.  Johnston , K.C.,  and  R.  McKay,  for  the  plaintiff. 

A.  B.  Aylesworth , K.C.,  and  D.  T.  Symons,  for  the  defen- 
dants. 


The  plaintiff  was  for  nearly  fifteen  years  a member  of  the 
Toronto  police  force,  and  during  that  period  a percentage  was 
deducted  from  his  pay,  as  provided  by  the  rules  and  regulations 
of  the  Toronto  Police  Benefit  Fund,  the  fund  constituted  being  to 
provide  allowances  and  pensions  for  the  sick  and  disabled  mem- 
bers of  the  police  force. 

The  plaintiff*  claimed  that  he  was  entitled  to  be  paid  by  the 
defendants  a pension  for  life  at  the  rate  of  75c.  per  day  from 
1st  September,  1903. 

By  section  32  of  the  rules  and  regulations  of  the  benefit 
fund,  it  is  provided  that  “ when  in  the  execution  of  duty,  such 
injuries  have  been  received  as,  in  the  opinion  of  the  police  com- 
missioners, permanently  incapacitates  the  member  from  further 
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service  on  the  police  force,  the  following  regulations  shall 
govern  . . (b)  after  ten  years’  service,  the  member  shall  be 
entitled  to  receive  a pension  of  three-eights  pay  for  life,  such 
pay  being  computed  at  the  rate  of  the  average  rate  of  pay 
received  by  the  member  during  the  last  year  of  service.” 

By  sec.  36  it  is  provided  that  “ Any  member  claiming  an 
allowance  or  pension  who  is  dismissed  or  compelled  to  resign 
shall  have  his  case  considered  by  the  committee,  and  his  right 
to  any  allowance  or  pension  determined  by  majority  of  said 
committee,  subject  to  approval  of  the  board  of  police  commis- 
sioners.” 

At  the  conclusion  of  the  evidence  the  learned  Judge  reserved 
his  decision,  and  subsequently  delivered  the  following  judgment 
in  which  the  additional  facts,  so  far  as  material,  are  set  forth. 
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April  5.  MacMahon,  J. : — The  plaintiff  joined  the  Toronto 
police  force  on  8th  July,  1889,  and  remained  there  until  1st 
September,  1903,  a period  of  fourteen  years  and  two  months, 
when  he  was  struck  off  the  strength  of  the  force. 

The  plaintiff  injured  his  right  foot  on  19th  January,  1899, 
at  the  gymnasium,  while  vaulting  over  a wooden  horse,  this 
being  part  of  a manual  exercise  prescribed  by  an  inspector  in 
the  police  force,  and  unquestionably  the  injury  he  then  received 
was  while  engaged  in  the  execution  of  his  duty  as  a policeman. 

The  allegation  is  that  the  injury  then  received  resulted  in 
his  being  permanently  incapacitated  from  further  service  in  the 
force. 

In  March  (1903)  plaintiff  was  at  Dr.  McMaster’s  surgery 
when  the  Roentgen  ray  was  applied  to  the  foot,  and  skiagraphs 
produced  shewing  metatarsals.  On  that  occasion,  besides  Dr. 
McMaster,  Drs.  Bingham,  Powell  and  Edy  were  present  and 
examined  the  foot,  and,  with  the  exception  of  Dr.  McMaster,  all 
were  called  as  witnesses  for  defendants.  The  consensus  of-  their 
opinion  was,  that  the  then  condition  of  the  foot  was  not  attri- 
butable to  the  accident  of  four  years  before,  of  which  they  were 
told.  They  said  that  the  examination  of  the  foot  shewed 
that  there  had  been  a breaking  down  of  the  arch — a condition 
stated  to  be  frequently  found  in  postmen,  policemen  and  nurses. 
They  concluded  that  plaintiff  was  suffering  from  Morton’s 
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disease,  which  is  caused  by  inflammation  arising  from  a pressure 
or  pinching  of  the  metatarsal  nerve,  caused,  they  thought,  by  a 
breaking  down  of  the  arch  of  the  foot. 

Mr.  Irving  Cameron  (the  eminent  surgeon)  was  called  as  a 
witness,  and  said  that  from  the  history  of  the  case,  as  given  by 
the  physicians  attending  plaintiff  after  the  accident,  his  ability 
to  resume  duty  a few  days  after  it  occurred  and  his  continuance 
on  duty  with  but  slight  intermissions  for  three  years,  convinced 
him  that  the  condition  of  the  foot  in  1903  was  not  produced  by 
the  injury  to  it  in  1899. 

The  plaintiff  was  almost  continuously  on  duty  for  nearly 
four  years  after  the  accident,  that  is  from  the  1st  February, 
1899,  to  7th  December,  1902,  and  during  that  period  I find  that 
he  made  no  complaint  to  any  of  his  superior  officers  on  the 
police  force  that  he  was  suffering  pain  or  was  lame,  or  was  in 
the  slightest  incapacitated  from  performing  his  duty  as  a police- 
man. This,  together  with  the  evidence  of  Dr.  Edy,  who 
attended  him  from  the  day  of  his  injury  up  to  December,  1902, 
satisfies  me  that  the  injury  to  the  plaintiff’s  foot  on  19th  Jan- 
uary, 1899,  did  not  result  in  his  being  permanently  incapacit- 
ated from  further  service  on  the  police  force.  And  the  evidence 
of  Drs.  Bingham  and  Powell  and  Mr.  Irving  Cameron  points 
almost  unerringly  to  the  conclusion  that  plaintiff  was  from 
December,  1902,  suffering  from  metatarsalgia,  produced  by 
other  causes  than  the  injury  to  his  foot  in  January,  1899,  . 

There  will  be  judgment  for  plaintiff  in  respect  of  the  cause 
of  action  set  forth  in  the  11th  paragraph  of  the  statement  of 
claim,  for  $20,  with  division  court  costs,  being  the  amount 
retained  by  defendants  as  security  for  return  of  the  plaintiff’s 
clothing  and  equipment,  which  I find  he  did  return.  And  there 
will  be  judgment  for  defendants  dismissing  with  costs  all  the 
other  claims.  Plaintiff’s  debt  and  costs  to  be  set  off  pro  tanto 
against  the  defendant’s  costs. 


From  this  judgment  the  plaintiff  appealed  to  the  Divisional 
Court. 

On  September  28th  the  appeal  was  heard  before  Boyd,  C., 
Meredith  and  Magee,  JJ. 
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R.  McKay , for  the  appellant.  The  claim  for  the  pension 
should  be  allowed,  as  it  comes  within  sec.  32  of  the  rules 
and  regulations.  The  evidence  undoubtedly  shows  that  the 
plaintiff  was  incapacitated  while  in  the  discharge  of  his  duty, 
and  the  learned  Judge  therefore  properly  so  found.  The 
injury  was  sustained  while  undergoing  physical  drill  in  the 
gymnasium,  this  being  part  of  the  duty  prescribed  by  the 
police  commissioners.  The  incapacity  also  was  of  a permanent 
character  so  as  to  necessitate  his  removal  from  the  force.  The 
police  commissioners  have  in  fact  so  found  for  they  dismissed 
him  from  the  force  on  account  of  incapacity.  The  learned 
Judge  therefore  should  also  have  so  found,  and  that  the 
plaintiff  was  therefore  entitled  to  recover.  The  plaintiff 
should  have  had  an  opportunity  of  inspecting  the  certificates 
furnished  the  committee  and  of  putting  in  other  certificates, 
and  when  the  committee  reported  to  the  police  commissioners, 
he  should  also  have  had  an  opportunity  of  appearing  before 
them,  and  to  have  had  his  case  further  considered.  It  was 
contended  that  under  Rule  32  the  matter  must  be  referred  to 
the  police  commissioners  to  be  passed  by  them  before  the 
plaintiff  can  take  any  action  in  the  matter,  as  for  instance 
the  procuring  of  the  architect’s  certificate  in  building  contracts, 
but  there  the  obtaining  of  the  certificate  is  expressly  made  a 
condition  precedent.  In  any  event  the  police  commissioners 
have  passed  on  it,  and  dismissed  the  plaintiff. 

A.  B.  Aylesworth,  K.C.,  and  D.  T.  Symons,  for  the  respon- 
dents. The  plaintiff  never  was  incapacitated.  There  is  no 
doubt  he  had  Morton’s  disease,  but  this  would  not  incapacitate 
him  in  the  discharge  of  his  duty  as  a police  constable,  and  he 
was  not  dismissed . for  incapacity  but  for  malingering.  The 
report  made  by  the  committee  of  policemen  was  referred  to  the 
police  commissioners  and  was  affirmed  by  them.  Sec.  32  does 
not  apply  as  the  plaintiff  was  not  a member  of  the  force  at  the 
time  he  made  his  application.  Then  the  plaintiff  must  not  only 
have  been  incapacitated,  but  such  incapacity  must  have  arisen 
while  in  the  discharge  of  the  duties  of  his  office.  The 
gymnastic  exercise  was  in  no  sense  part  of  his  duty  as  a 
policeman.  It  cannot  be  said  that  a man  who  receives  an 
injury  like  the  plaintiff  while  vaulting  over  a horse  in  a 
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gymnasium  is  injured  while  in  the  discharge  of  his  duty;  and, 
moreover,  the  evidence  shows  that  the  injury  so  received  was 
not  the  cause  of  the  plaintiff’s  trouble.  It  might  just  as  well 
be  said  that  if  the  medical  officer  had  prescribed  a diet  of  fish, 
and  while  eating  the  fish,  he  was  choked  by  a bone,  or,  if  it  was 
required  that  policeman  should  bathe,  and  that  while  taking  a 
bath  he  slipped  and  fell  and  was  injured,  that  in  these  cases  he 
would  have  been  injured  during  the  discharge  of  his  duty.  The 
next  point  is  that  it  is  a matter  for  the  domestic  forum,  the  police 
commissioners  ; it  is  a condition  precedent  that  the  case  must 
be  decided  upon  by  the  police  commissioners  before  any  liability 
can  arise.  It  is  just  the  same  as  the  case  of  the  architect’s 
certificate  in  building  contracts.  The  same  principle  applies 
here  as  was  held  to  apply  in  Essery  v.  Court  Pride  of  the 
Dominion  (1882),  2 O.R.  596,  and  the  action  therefore  cannot 
be  maintained. 


December  21.  Boyd,  C.: — 1.  We  agree  with  Mr.  Justice 
MacMahon  that  the  injury  to  the  foot  of  the  plaintiff  on 
the  19th  January,  1899,  was  received  by  him  in  the  execution 
of  his  duty  as  a policeman, 

2.  We  think  that  the  opinion  expressed  by  that  learned 
Judge  that  the  injury  did  not  result  in  his  being  permanently 
incapacitated  from  further  service  in  the  police  force  is  not  one 
that  should  be  conclusive  of  the  plaintiff’s  rights.  There  is  a 
large  body  of  evidence  going  to  shew  that  the  injury,  if  it  did 
not  originate,  at  least  enhanced  or  accelerated  the  present 
abnormal  condition  of  the  foot  whereby  the  plaintiff’s  powers  of 
locomotion  may  be  so  impeded  as  to  cause  permanent  incapacity. 
The  continued  use  of  the  foot  in  the  discharge  of  his  duties  in 
the  force  has  to  be  taken  into  account  in  addition  to  the  actual 
injury  by  accident  in  order  to  reach  a fair  and  proper  result  as 
to  his  being  permanently  injured  in  the  execution  of  his  duties. 
Indeed  the  daily  wear  and  tear  of  travel  may  per  se  produce 
injury  to  a foot  which  may  result  in  permanent  incapacity. 
The  case  in  this  broad  aspect  was  not  dealt  with  by  the  Judge 
below  ; but  the  plaintiff  is  entitled  to  have  both  factors  con- 
sidered before  his  claim  is  disallowed. 
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3.  Under  the  rules  of  the  defendants  it  is  provided  that  this 
question  is  one  for  the  consideration  of  the  police  commissioners 
(see  rule  32  set  forth  above) : “ Where  in  the  execution  of  duty 
such  injuries  have  been  received  as  in  the  opinion  of  the  police 
commissioners  permanently  incapacitates  from  further  service, 
etc.” 


j 

I 


This  matter  has  not  yet  been  passed  upon  by  the  police 
commissioners,  possibly  because  an  opinion  was  expressed  by  the 
chief  of  the  force  that  the  injury  at  the  gymnasium  was  not 
incurred  in  the  execution  of  duty. 

4.  It  was  admitted  that  in  his  present  state  he  would  not  be 
engaged  (as  a new  man)  in  the  police  force.  Then  how  did  he 
get  in  his  present  incapacitated  state  ? Was  it  from  the  con- 
tinual tramp  back  and  forth  for  his  many  years  of  service 
added  to  the  injury  of  the  year  1899  ? These  things  are  for  the 
police  commissioners  to  dispose  of  after  a fair  hearing  of  the 
complaint  and  the  Court  has  no  jurisdiction  to  anticipate  or  to 
dispense  with  the  opinion  or  decision  of  the  police  commis- 
sioners. 

5.  We  may  add  that  we  do  not  think  that  his  application 
was  fairly  dealt  with  by  the  committee  of  the  police  fund  when 
evidence  was  taken  into  consideration  in  the  shape  of  certifi- 
cates which  were  withheld  from  the  plaintiff,  and  of  the  con- 
tents and  tenor  of  which  he  and  his  advisers  were  not  aware. 
The  same  blemish  extends  to  the  action  of  the  board  of  police 
commissioners  on  the  report  of  the  committee  and  the  complain- 
ant’s application  to  have  his  case  further  considered. 

6.  This  present  action  cannot  be  sustained,  and  it  should  be 
dismissed,  but  without  costs. 
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Meredith,  J. : — The  plaintiff’s  claim  was  one  covered  by 
section  32  of  the  rules  and  regulations  governing  the  fund  in 
question  ; and  that  claim  ought  to  have  been  dealt  with  under 
the  provisions  of  that  section,  and  not  in  this  action. 

The  action  was  therefore  rightly  dismissed,  though  it  ought 
not  to  have  been  entertained  and  considered  upon  its  merits, 
and  ought  to  have  been  dismissed  without  costs,  the  trial  having 
been  but  a waste  of  energy  over  a question  of  fact  of  which 
the  police  commissioners  were  and  are  the  proper  arbiters.  As 
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the  dismissal  of  the  action  is  on  the  ground  that  it  is  in  effect 
premature,  it  will  be  without  prejudice  to  any  other  action  the 
plaintiff  may  bring,  if  he  see  fit  to  bring  any,  after  his  claim 
has  been  first  prosecuted  in  accordance  with  the  rules  and 
regulations  governing  the  fund  ; and  I think  it  better  to  abstain 
from  expressing  any  views,  respecting  the  claim,  which  might 
in  any  way  affect  the  opinion  of  the  commissioners  who  shall 
deal  with  it  when  duly  presented  for  their  consideration. 

Magee,  J.,  concurred  with  Boyd,  C. 

g.f.h. 


[MEREDITH,  C.J.C.P.] 

Wile  v.  The  Bruce  Mines  R.W.  Co. 

Railways — Appointment  of  Receiver. 

The  High  Court  of  Justice  at  the  instance  of  a creditor  of  a railway  company 
has  power  to  appoint  a receiver,  both  where  the  company,  being  situate 
within  the  Province,  is  under  Provincial  legislative  jurisdiction  and  where  it 
is  under  Federal  legislative  jurisdiction  if  there  is  no  Federal  legislation 
providing  otherwise. 

Motion  by  a creditor  of  a railway  company  incorporated 
by  the  Ontario  Legislature  and  whose  railway  was  wholly 
within  the  limits  of  the  Province  of  Ontario,  for  the  appoint- 
ment of  a receiver. 

The  motion  was  heard  in  Weekly  Court  on  the  29th  of 
January,  1906,  before  Meredith,  C.J.C.P. 

M.  G.  Cameron , for  the  motion. 

Britton  Osier , contra. 

January  30.  Meredith,  C.J.: — If  the  railway  is  under 
Provincial  legislative  jurisdiction,  it  is  not  open  to  question,  of 
course,  that  in  a proper  case,  a receiver  may  be  appointed  by  the 
High  Court. 
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If  the  railway  is  under  Federal  legislative  jurisdiction, 
being  situate  within  the  Province,  I have  no  doubt,  that 
in  the  absence  of  Federal  legislation  providing  otherwise,  the 
like  jurisdiction  is  possessed  by  the  High  Court  to  that  which 
it  has  in  regard  to  railways  under  Provincial  legislative  juris- 
diction. 

There  being  no  such  Federal  legislation,  it  is  unnecessary  to 
consider  under  which  legislative  jurisdiction  the  railway  falls. 

I refer  to  Grey  v. Manitoba  & North  Western  R.  W. Co.,  [1897] 
A.C.  254,  and  The  Toronto  General  Trusts  Corporation  v.  The 
Central  Ontario R.  W.Co.  (1903),  6 O.L.R.  1 ; (1904),  8 O.L.R.342; 
,(1905),  21  Times  L.R.  732;  [1905],  A.C.  576,  in  both  of  which 
cases  the  railways  in  question  were  under  Dominion  legislative 
jurisdiction ; and  no  doubt  appears  to  have  been  suggested  as  to 
the  authority  of  a Provincial  Court  to  exercise  even  a larger 
jurisdiction  than  the  Court  is  in  this  case  asked  to  exercise, 
where  the  railway  lies  wholly  within  the  Province. 

I do  not  wish  to  be  understood  as  expressing  any  opinion,  as 
to  the  power  of  the  Parliament  of  Canada,  in  the  case  of  a rail- 
way under  its  jurisdiction,  to  take  away  the  power  of  the  Provin- 
cial Courts  to  exercise  the  jurisdiction,  I am  exercising  in  this 
case. 

The  order  may  therefore  go. 

G.  A.  B. 


Meredith,  C.J. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  v.  Hendrie. 

Criminal  Law — Keeping  Common  Betting  House  —Incorporated  Company — Lease 
of  Premises — President — Criminal  Code,  secs.  197,  198. 

The  president  of  an  incorporated  company,  owners  of  a racecourse,  who  lease 
for  valuable  consideration  the  privilege  of  taking  and  receiving  bets  in  part 
of  the  premises,  is  not,  merely  bj'  virtue  of  his  office,  and  without  anything 
more  than  acquiescence  on  his  part,  liable  to  conviction  as  a party  to  the 
offence  of  keeping  a common  betting-house  under  secs.  197  and  198  of  the 
Criminal  Code. 

Bex  v.  Hanrahan  (1902),  3 O.L.R.  659,  distinguished. 

Conviction  quashed,  Maclaren,  J.A. , dissenting. 

Case  stated  by  George  T.  Denison,  Esq.,  police  magistrate 
of  the  city  of  Toronto,  under  the  provisions  of  the  Criminal 
Code,  1892,  sec.  748,  as  follows: — 

“ On  the  26th  of  September,  1904,  an  information  was  laid 
before  Rupert  E.  Kingsford,  Esq.,  police  magistrate  in  and  for 
the  city  of  Toronto,  charging  that  William  Hendrie,  as  presi- 
dent of  the  Ontario  Jockey  Club,  during  the  month  of  Septem- 
ber, in  the  year  of  our  Lord,  1904,  at  the  city  of  Toronto,  in 
the  county  of  York,  did,  contrary  to  law,  keep  a disorderly 
house,  to  wit,  a common  betting-house  at  the  Woodbine  race- 
course, contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

On  the  29th  of  September,  1904,  such  charge  came  before 
me  for  hearing,  and  was  from  time  to  time  adjourned  until  the 
30th  of  November,  1904. 

On  the  30th  of  November,  1904,  the  said  charge  came  up 
before  me  to  be  heard,  and  upon  hearing  counsel  for  the  Crown 
and  defendant,  and  counsel  for  the  Crown  desiring  to  give  oral 
testimony  to  prove  the  charge,  and  counsel  for  the  defendant 
desiring  to  make  admissions,  1 directed  that  admissions  should 
be  received,  and  that  such  admissions  should  be  reduced  to 
writing  and  filed  as  the  case. 

The  counsel  for  the  defendant  then  admitted  as  follows : — 

That  the  defendant,  in  the  month  of  September  last,  and  for 
many  years  prior  thereto,  was  president  and  a director  of  the 
Ontario  Jockey  Club,  and  as  such  president  and  director  had 
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full  knowledge  of  the  affairs  of  the  said  the  Ontario  Jockey 
Club,  and  of  the  manner  in  which  the  betting  privileges 
exercised  upon  the  premises  of  the  club  were  controlled  and 
disposed  of  by  said  the  Ontario  Jockey  Club. 

That  the  Ontario  Jockey  Club  is  a duly  incorporated 
association,  and  was  in  the  month  of  September  last,  and  has 
been  for  many  years  past,  the  lessee  of  the  property  known  as 
the  Woodbine  racecourse  in  the  said  city  of  Toronto. 

That  on  the  said  Woodbine  racecourse  there  is  an  enclosure 
to  which  the  general  public  is  admitted  on  payment  of  an 
admission  fee,  and  within  this  enclosure  is  a covered  space 
enclosed  on  the  north  side,  and  partially  enclosed  on  the  west 
side,  in  which  there  are  a large  number  of  open  stands  which, 
during  the  actual  progress  of  the  race  meeting,  are  occupied  by 
•certain  persons  called  bookmakers,  each  of  whom  exhibits  on  a 
blackboard  connected  with  his  stand  the  sum  or  odds  he  is  . 
willing  to  wager  with  anyone  in  said  public  enclosure  against 
any  particular  horse  winning  any  race  on  said  racecourse 
during  the  actual  progress  of  such  race  meeting. 

That  the  Ontario  Jockey  Club,  with  full  knowledge  and 
acquiescence  of  the  defendant,  as  a director  and  president, 
leased  or  granted  to  one  Haskins  the  sole  and  exclusive  right 
to  take  or  receive  in  said  enclosure,  and  in  said  covered  space, 
bets  from  the  general  public  against  any  particular  horse 
winning  any  race  on  said  racecourse  during  the  actual  progress 
of  such  race  meeting,  and  received  from  the  said  Haskins  for 
the  said  sole  and  exclusive  privilege  to  take  and  receive  bets  a 
large  sum  of  money,  but  had  no  further  interest  in  any  bets  or 
wagers  made  within  said  enclosure  or  covered  space. 

That  the  said  Haskins,  with  the  full  knowledge  and 
acquiescence  of  the  said  the  Ontario  Jockey  Club  and  the  said 
defendant,  as  such  director  and  president  as  aforesaid,  sub-let 
said  privileges  to  take  and  receive  in  said  enclosure,  and  in  said 
covered  space,  said  bets  as  aforesaid  to  certain  parties  commonly 
known  as  bookmakers.  And  the  said  Haskins  did  receive  from 
each  of  such  bookmakers,  in  consideration  for  said  privileges  so 
granted  said  bookmakers,  certain  fixed,  specified  sums  of 
money. 
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That  the  said  bookmakers,  while  exercising  the  said 
privileges  of  taking  and  receiving  bets  in  said  enclosure,  and  in 
said  covered  space,  as  aforesaid,  were  so  exercising  said 
privileges  with  the  full  knowledge  and  acquiescence  of  the  said 
the  Ontario  Jockey  Club  and  the  said  defendant,  as  such 
president  and  director. 

That  at  the  time  and  place  stated  in  the  information,  the 
said  enclosure  and  the  said  covered  space  were  occupied  and 
used  for  the  purpose  of  betting  between  persons  resorting 
thereto,  and  the  said  bookmakers  so  acting  as  aforesaid,  and 
that  at  the  time  and  place  aforesaid,  a large  number  of  persons 
resorted  thereto  for  the  purpose  of  betting  and  wagering,  and 
did  so  bet  and  wager  as  aforesaid  with  the  said  bookmakers 
acting  as  aforesaid. 

That  the  defendant  during  the  time  he  has  been  a director 
and  president  of  the  said  club  never  made  a bet  or  wager  on 
said  racecourse  or  elsewhere  with  said  bookmakers  or  any  of 
them,  or  with  any  other  person. 

That  the  defendant  did  not  in  any  way  appear  or  act  or 
behave  as  having  the  care,  government,  or  management  of  the 
said  enclosure  or  the  said  covered  space  other  than  as  herein- 
before admitted  as  such  president  and  director. 

On  the  above  admissions  I found  the  facts  to  be  as  admitted  r 
and  I,  whilst  of  the  opinion  that  sub-sec.  2 of  sec.  204  was 
intended  to  apply  and  be  a protection  in  respect  of  all  betting 
and  wagering  on  the  racecourse  of  an  incorporated  race  associa- 
tion during  the  actual  progress  of  a race  meeting,  feel  bound  to 
follow  the  decision  of  the  Court  of  Appeal  in  Rex  v.  Hanrahan 
(1902),  3 O.L.R.  659,  and  to  convict  the  said  William  Hendrier 
as  president  of  the  Ontario  Jockey  Club,  under  the  provisions 
of  secs.  197  and  198  of  the  Criminal  Code,  1892,  and  amend- 
ments thereto ; and  the  said  conviction  having  been  questioned 
on  the  ground  that  it  is  erroneous  in  point  of  law,  I submit  to 
this  honourable  Court  the  question  whether  upon  the  facts  so 
admitted  as  aforesaid,  and  found  by  me,  the  said  conviction  is 
right. 

If  the  Court  is  of  the  opinion  that  the  conviction  is 
erroneous  in  point  of  law,  the  same  is  to  be  quashed,  otherwise 
the  conviction  is  to  stand.” 
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The  case  was  argued  before  Moss,  C.J.  0.,  Osler,  Mac- 
lennan,  Garrow,  and  Maclaren,  JJ.A.,  on  the  3rd  of  October, 
1905. 

Ritchie , K.C.,  for  the  appellants.  The  magistrate  relies  on 
the  decision  of  this  Court  in  Rex  v.  Hanrahan,  3 O.L.R.  659, 
in  which  there  are  perhaps  some  expressions  which  to  some 
extent  support  the  present  conviction,  but  the  case  is  easily 
distinguishable.  Before  the  year  1892  bets  at  a racecourse 
between  individuals  were  not  prohibited,  no  matter  where 
made.  Under  the  English  Act  the  erecting  of  a booth  or  other 
place  at  a racecourse  to  be  used  for  the  purpose  of  betting  was 
held  in  Powell  v.  Kempton  Park  Racecourse  Co.,  [1899]  A.C. 
143,  to  be  an  offence  against  the  Betting  House  Act,  but  betting 
by  bookmakers  on  the  racecourse  in  general  was  held  to  be 
legal.  The  amendment  of  1892  was  made  for  the  express 
purpose  of  confining  betting  to  racecourses,  and  in  Stratford 
Turf  Association  v.  Fitch  (1897),  28  O.R.  579,  this  view  is 
adopted.  In  Rex  v.  Hanrahan  it  was  clearly  shewn  that  the 
premises  in  question  were  being  kept  as  a common  betting-house, 
and  there  was  nothing  to  bring  the  case  within  the  exception  of 
sec.  204  as  there  is  here.  The  person  convicted  happened  to  be 
president  of  the  association  in  question,  but  the  betting  was 
with  him  in  his  personal  capacity.  Here  there  is  nothing  of 
that  kind.  The  club  had  no  interest  in  the  bets,  much  less  the 
president  of  the  club.  The  bookmakers,  the  persons  who  made 
the  bets,  were  sub-lessees  of  the  club’s  lessee,  and  the  club  was 
not  even  indirectly  interested  in  the  loss  or  gain  of  these  book- 
makers. The  defendant  did  nothing  in  the  matter,  and  was 
not  even  present  at  the  meeting  of  directors  when  the  lease  was 
authorized.  At  the  most  it  can  be  said  that  he  knew  or  ought 
to  have  known  what  was  being  done,  and  did  nothing  to  try  to 
stop  it. 

John  R.  Cartwright , K.  C.,  for  the  Crown.  Rex  v.  Han- 
rahan shews  that  the  proviso  in  sec.  204  does  not  apply  to  sec. 
197,  and  there  is  clearly  here  a violation  of  sec.  197.  The 
points  on  which  the  defendants  in  the  Powell  case  escaped 
liability  are  covered  here,  and  a case  is  made  out.  The  defen- 
dant knew  what  was  being  done,  and  acquiesced  in  the  making 
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of  the  lease.  There  was  more  than  mere  passive  non-objection. 
At  any  rate  it  was  his  duty  to  object : see  the  discussion  at  p. 
195  of  the  Powell  case,  and  see  also  Brown  v.  Patch,  [1899]  1 
Q.B.  892.  The  case,  therefore,  comes  under  sec.  61  (h)  of  the 
Criminal  Code,  which  was  considered  in  Regina  v.  Roy  (1900), 
9 Que.  Off.  Rep.  312. 

Ritchie,  in  reply.  Sec.  61  (h)  refers  to  an  act  done  for  the 
purpose  of  aiding  in  the  illegal  use.  Some  intention  must  be 
shewn  to  bring  the  case  within  that  section ; acquiescence  is  not 
enough.  The  section  is  not  as  wide  in  its  terms  as  the  English 
Act  on  this  point,  which  is  set  out  in  1 Russell,  6th  ed.,  p.  184  : 
see  Regina  v.  Stannard  (1863),  9 Cox  C.  C.  405,  1 Leigh  & 
Cave  349,  33  L.  J.  M.  C.  61 ; Regina  v.  Taylor  (1875),  13  Cox 
C.  C.  68;  People  v.  Clark  (1891),  14  N.  Y.  Supp.  642,  at  pp. 
655-6. 


December  30.  Moss,  C.J.O. : — If  the  defendant’s  right  to 
be  relieved  from  the  conviction  depended  upon  sub-sec.  2 of  sec. 
204  of  the  Code,  its  provisions  would  not  avail  him.  He  was 
not  charged  under  that  section.  He  is  charged  under  sec.  198 
with  keeping  a common  betting-house  as  defined  by  sec.  197. 
And  as  pointed  out  in  Rex  v.  Hanrahan,  3 O.  L.  R.  659,  the 
second  part  of  sec.  204  has  no  application  to  such  a charge. 
No  part  of  sec.  204  has  any  bearing  upon  the  present  case.  Do 
the  facts  found  support  the  conviction  of  the  defendant  as  the 
keeper  of  a common  betting-house  ? It  is  plain  that  at  the 
time  or  during  the  period  charged  he  was  neither  individually 
nor  as  president  of  the  Ontario  Jockey  Club  actually  engaged 
in  the  occupation  of  keeping  a room  or  other  place  for  any  of 
the  purposes  specified  in  sec.  197.  And  it  is  equally  plain  that 
he  did  not  appear,  act,  or  behave  as  master,  or  as  the  person 
having  the  care,  government,  or  management,  of  such  a house, 
office,  room,  or  place  so  as  to  bring  him  within  sec.  198.  The 
facts  negative  any  proposition  of  that  kind,  and  Mr.  Cartwright 
for  the  prosecution  was  driven  to  contend  that  the  conviction 
could  be  supported  on  the  ground  that  the  defendant  was  a 
party  to  the  offence  under  sec.  61  of  the  Code.  But  the 
difficulty  here  is  in  pointing  out  in  what  respect  the  defendant 
has  brought  himself  within  the  provisions  of  this  section.  He 
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is  not  shewn  to  have  actually  committed  the  offence.  Did  he 
do  or  omit  an  act  for  the  purpose  of  aiding  any  person  to 
commit  the  offence?  What  is  found  is  that  the  Ontario  Jockey 
Club  did,  with  his  knowledge  and  acquiescence  as  a director 
and  president,  lease  or  grant  to  one  Haskins  the  sole  and 
exclusive  right  to  take  or  receive  in  a specified  enclosure  and 
space  on  the  grounds  of  the  Woodbine  racecourse  bets  from  the 
general  public  against  any  particular  horse  winning  any  race 
during  the  actual  progress  of  the  meeting ; that  for  such  grant 
the  club  received  a large  sum  of  money,  but  the  defendant  had 
no  further  interest  in  any  bets  or  wagers  made ; that  Haskins, 
with  the  knowledge  and  acquiescence  of  the  Ontario  Jockey 
Club  and  of  the  defendant  as  director  and  president,  sublet  the 
privileges  to  persons  known  as  bookmakers  in  consideration  of 
certain  fixed,  specified  sums  of  money ; that  the  bookmakers 
exercised  these  privileges  of  taking  and  receiving  bets  in  the 
enclosure  and  space  with  the  full  knowledge  and  acquiescence 
of  the  Ontario  Jockey  Club  and  of  the  defendant  as  such 
director  and  president ; and  that  the  defendant  during  the  time 
he  was  a director  and  president  of  the  club  never  made  a bet  or 
wager  on  the  racecourse  or  elsewhere  with  said  bookmakers  or 
with  any  other  person. 

For  the  purposes  of  this  case  it  seems  of  little  importance 
that  the  privileges  were  sublet.  The  case  may  be  considered  as 
if  they  had  been  exercised  by  Haskins  instead  of  by  the  book- 
makers. 

It  may  be  pointed  out  that  on  a strict  reading  of  the  facts 
found  there  was  no  leasing  or  granting  of  any  house,  office, 
room,  or  other  place  to  Haskins,  the  granting  of  the  privileges 
not  necessarily  involving  a lease  or  grant  of  any  part  of  the 
land.  But  it  is  not  necessary  to  pursue  this  inquiry. 

The  question  is,  can  the  defendant  be  held  responsible 
simply  because  he  was  a director  and  president  of  the  club  by 
which  the  privileges  were  leased  or  granted,  and  this  was  done 
with  his  knowledge  and  acquiescence  ? It  is  not  shewn  that 
the  defendant  personally  promoted  the  action  of  the  corporation 
or  that  he  did  more  than  acquiesce.  And  nothing  more  should 
be  inferred  from  his  position  in  the  club  in  order  to  render  him 
liable  as  an  accessory  before  the  fact.  Even  in  the  case  of  a 
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direct  statutory  provision  against  a corporation  doing  or 
refraining  from  doing  certain  acts,  a director  is  not  liable  for  a 
violation  of  the  statute  simply  because  of  his  office.  In  order 
to  render  him  liable,  it  must  be  shewn  that  he  personally 
participated  in  the  proscribed  acts.  There  is  no  authority 
shewing  that  acquiescence  amounts  to  personal  participation, 
but  on  the  contrary  the  cases  point  to  the  opposite  conclusion. 
In  Regina  v.  Stannard,  9 Cox  C.  C.  405,  the  defendant  was 
indicted  on  one  count  for  keeping  and  maintaining  a bawdy 
house,  and  in  another  for  keeping  and  maintaining  a disorderly 
house.  It  was  proved  that  the  house  was  owned  by  defendant, 
and  that  the  rooms  therein  were  let  by  him  to  women  who 
lived  by  prostitution  openly  carried  on.  The  defendant  had 
nothing  to  do  with  the  management  of  the  house  or  any  part 
of  it ; he  received  no  share  of  the  earnings  of  the  women,  nor 
did  he  derive  any  benefit  therefrom  except  so  far  as  he  might 
be  said  to  have  done  so  incidentally  from  their  ability  to  pay 
their  rent  being  thereby  increased.  He  had  no  control  over  the 
tenants,  and  only  went  to  the  house  to  collect  the  weekly  rent 
or  sometimes  to  endeavour  to  prevail  on  the  inmates  to  be  more 
orderly  in  their  behaviour.  On  the  other  hand,  it  was  abund- 
antly clear  that  he  well  knew  the  use  to  which  the  apartments 
were  applied,  and  he  let  them  with  a full  knowledge  that  they 
would  be  applied  to  the  purposes  of  prostitution,  and  with  a 
perfect  assent* on  his  part  to  their  being  so  applied. 

He  was  found  guilty  on  the  indictment,  and,  on  a case 
reserved,  counsel  for  the  prosecution,  among  other  contentions, 
argued  that  the  defendant  knew  the  uses  to  which  the  house 
was  to  be  applied  and  so  was  accessory  before  the  fact,  and, 
under  the  Act,  24  & 25  Viet.  ch.  94,  sec.  8 (which  is  very 
similar  in  terms  to  sec.  61  of  the  Code)  was  liable  to  be  indicted 
as  a principal  offender,  and  that  as  he  had  the  power  of 
determining  the  tenancies  and  had  neglected  to  do  so,  he  was 
aiding  and  abetting  the  lodgers  in  so  using  the  house.  But 
these  arguments  were  not  given  effect  to.  The  conviction  was 
quashed,  Pollock,  C.B.,  saying  that  whatever  other  offence  the 
prisoner  may  have  been  guilty  of,  he  was  not  guilty  of  the 
crime  of  keeping  a disorderly  house.  The  effect  of  the  Court’s 
holding  was  that  neither  actually  as  principal  nor  constructively 
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seems  to  make  it  very  clear  that  knowledge  and  acquiescence  Rex 

do  not  amount  to  personal  participation.  Hendrie. 

The  only  ground,  therefore,  on  which  by  any  possibility  the  - — 


conviction  in  this  case  could  be  sustained,  fails. 

The  question  submitted  should  be  answered  in  the  negative, 
and  the  conviction  quashed. 

Osler,  J.A. : — The  learned  police  magistrate  in  assuming 
to  follow,  against,  as  he  suggests,  his  better  judgment  the 
decision  of  this  Court  in  the  recent  case,  Rex  v.  Hanrahan,  3 
O.L.R.  659,  appears,  with  all  respect,  to  have  rather  misappre- 
hended it,  differing  as  it  does  in  its  facts,  almost  toto  coelo,  from 
the  case  before  us. 

There  the  house  in  which  the  bettino-  was  carried  on  was 
the  property  of  a joint  stock  company,  but  the  accused  was 
found  to  be  the  keeper  of  the  house,  and  it  was  also  found  that 
it  was  kept  and  used  for  the  purpose  of  betting  between  the 
persons. resorting  thereto*and  the  keeper  thereof,  and  that  there 
were  at  the  time  laid  in  the  information  a number  of  persons 
betting  with  the  accused  and  his  assistants  upon  horse  races 
then  in  progress  upon  local  and  foreign  race  tracks. 

Here  the  offence  charged  by  the  information  is  that  the 
defendant,  as  president  of  the  Ontario  Jockey  Club,  an  in- 
corporated company,  did  contrary  to  law  keep  a disorderly 
house,  to  wit,  a common  betting-house  at  the  Woodbine  race- 
course, contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  the  only  evidence  offered  in  support  of 
such  charge  is  that  the  Jockey  Club,  the  lessee  of  the 
premises  known  as  the  Woodbine  racecourse,  had,  “ with 
the  full  knowledge  and  acquiescence  of  the  defendant  as 
director  and  president,”  leased  or  granted  to  one  Haskins  for  a 
money  consideration  the  sole  and  exclusive  right  to  take  and 
receive  in  a certain  enclosure  and  covered  space  within  such 
enclosure,  within  the  grounds  and  premises  of  the  club,  bets 
from  the  general  public  against  any  particular  horse  winning 
(sic)  any  race  on  the  racecourse  during  the  actual  progress  of  a 
race-meeting,  but  that  the  club  had  no  further  interest  in  any 
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bets  or  wagers  made  within  the  said  enclosure  or  covered  space; 
that  betting  was  carried  on  within  the  same  by  Haskins  or  his 
sub-lessees  with  “ the  full  knowledge  and  acquiescence  of  the 
Jockey  Club  and  the  defendant  as  such  director  and  president;” 
that  at  the  time  and  place  stated  in  the  information,  said 
enclosure  and  covered  space  were  occupied  and  used  for  the 
purpose  of  betting  between  persons  resorting  thereto  and 
Haskins’  sub-lessees,  and  that  a large  number  of  persons  did 
then  resort  thereto  and  did  then  bet  there  with  said  sub-lessees, 
but  that  the  defendant  during  the  time  he  had  been  a director 
and  president  of  the  club  had  never  made  a bet  or  wager  on  the 
said  racecourse  or  elsewhere  with  said  bookmakers,  i.e.,  Haskins’ 
sub-lessees,  or  with  any  other  person,  and  did  not  in  any  way 
appear  to  have  or  to  act  or  behave  as  having  the  care,  manage- 
ment, or  government  of  the  said  enclosure  or  covered  space 
“ other  than  as  such  president  or  director.” 

The  conviction  was  made  under  the  provisions  of  secs.  197 
and  198  of  the  Code,  the  latter  of  which  declares  and  defines 
the  nature  of  the  offence  committed  by  the  contravention  of  the 
former,  and  who,  though  not  the  real  owner  or  keeper  of  a 
disorderly  house,  i.e.,  a common  betting-house,  shall  be  deemed 
to  be  the  keeper  thereof,  and  punishable  as  such,  and  imposes 
the  penalty. 

In  Rex  v.  Hanrahan  we  pointed  out  that  the  offence  dealt 
with  by  the  whole  of  sec.  197  was  the  keeping  of  the  house  for 
the  proscribed  purposes.  Upon  the  evidence  and  admissions 
set  forth  in  this  case,  I am  clearly  of  opinion  that,  whoever 
might  have  been  liable  to  prosecution,  the  defendant  was  not, 
as  it  is  affirmatively  proved  that  he  was  not  the  keeper  of  the 
alleged  common  betting-house,  either  within  the  terms  of  sec. 
197  itself  or  within  the  definition  of  sec.  198  (2)  as  a person 
who  acted,  appeared,  or  behaved  as  master  thereof,  or  who  had 
the  care,  government,  or  management  thereof. 

On  the  argument  it  was  attempted  to  support  the  conviction 
under  sec.  61  of  the  Code,  and  it  was  contended  that  the 
defendant  was  liable  as  a principal  offender,  as  a person  who 
had  done  or  omitted  an  act  for  the  purpose  of  aiding  a person 
to  commit  the  offence,  or  who  had  abetted  a person  in  the  com- 
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mission  of  the  offence,  or  who  had  counselled  or  procured  a 
person  to  commit  it. 

We  should,  however,  in  my  opinion,  be  straining  this  section 
to  a most  unwarrantable  extent,  and  creating  an  offence  where 
the  Legislature  has  not  thought  fit  to  create  one,  were  we  to 
yield  to  this  contention.  The  lease  and  grant  to  Haskins  was 
not  made  by  the  defendant,  but  by  the  Jockey  Club.  It  was 
not  his  act  but  the  act  of  the  club.  It  was  urged  that  his 
“ knowledge  ” of,  and  “ acquiescence  ” in  what  was  done,  is 
sufficient,  but  the  section  does  not  say  so.  For  anything  that 
appears,  he  was  passive  throughout,  and  took  no  part  either  as 
president  or  director  in  agreeing  to  grant  or  in  making  the 
lease.  We  are  bound  to  take  the  language  of  the  reserved  case, 
which  has  evidently  been  framed  with  some  care,  in  the  sense 
most  favourable  to  the  defendant,  and  the  Crown  has  not 
proved  any  fact  which  enables  us  to  say  that  this  word 
“ acquiescence  ” has  been  used  in  any  other  sense  than  that  of 
non-interference  ; in  other  words,  that  the  defendant,  knowing 
that  the  club  had  agreed  to  grant  the  lease,  “ stood  by  ” and  did 
not  resign  his  position  or  otherwise  attempt  to  dissuade  them 
from  doing  so.  Therefore  he  has  done  no  act  for  the  purpose 
of  aiding  any  person  to  commit  the  offence,  nor  has  he  omitted 
any  act  for  that  purpose,  for  the  act  of  granting  the  lease  was, 
as  I have  said,  that  of  the  club,  independent  of  any  action  on 
the  defendant’s  part,  and  it  was  not  shewn  to  have  been 
rendered  effective  or  aided  by  the  omission  of  any  act  which  he 
was  required  to  do  which  could  have  prevented  it.  Some  kind 
of  actual,  personal  participation  in  the  illegal  act  of  the  corpora- 
tion was  necessary  to  be  proved  in  order  to  bring  the  defendant 
within  the  terms  of  sec.  61,  just  as  in  actions  to  make  munici- 
pal committees  personally  liable  for  the  diversion  of  corporate 
funds  or  other  acts  ultra  vires  the  corporation : see  the 
Municipal  Act,  sec.  418  (3);  Patchell  v.‘ Raikes  (1904),  7 O.L.R. 
470.  The  defendant,  therefore,  stands  outside  of  the  section, 
and  I feel  a difficulty  in  understanding  why,  when  there  were 
marks  which  offered  a plainer  shot,  he  should  have  been  made 
a target  for  the  prosecution. 

The  case  of  Regina  v.  Stannard,  1 Leigh  & Cave  349,  is 
also  an  authority  in  the  defendant’s  favour. 
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It  is  hardly  necessary  to  add  that  the  case  needs  no 
reference  to  sec.  204  of  the  Code. 

Rex 

V. 

Hendrte. 

I cannot  say  that  I feel  any  doubt  that  the  conviction  was 
wrong,  and  that  it  ought  to  be  quashed. 

Osier,  J.A. 

Garrow,  J.A. : — I agree. 

Maclaren,  J.A. : — It  was  strongly  argued  on  behalf  of  the 
defendant  that  the  facts  of  this  case,  as  set  forth  in  the  written 
admissions  filed  by  defendant  before  the  police  magistrate, 
shewed  that  it  came  within  the  second  part  of  sec.  204  of  the 
Criminal  Code,  which  provides  that  the  provisions  of  that 
section  shall  not  extend  to  bets  made  on  the  racecourse  of  an 
incorporated  association  during  the  progress  of  a race-meeting. 
But  it  is  clear,  as  was  pointed  out  by  Osier,  J.  A.,  in  Rex  v. 
Hanrahan,  3 0.  L.  R.  659,  at  p.  663,  that  the  exception  in  the 
second  part  of  sec.  204  is  expressly  limited  to  the  first  part  of 
that  section,  and  there  is  no  ground  for  reading  it  into  sec.  197. 
The  present  charge  is  laid  and  the  conviction  made  under  secs. 
197  and  198,  and  not  under  sec.  204.  A comparison  of  these 
sections  shews  that  they  relate  to  different  offences  and  are 
punished  by  different  penalties.  For  a breach  of  sec.  197  the 
offender  is  liable  under  sec.  198  to  one  year’s  imprisonment;  for 
a breach  of  sec.  204  he  is  liable  to  one  year’s  imprisonment  and 
a fine  of  $1,000. 

In  my  opinion,  the  facts  contained  in  the  written  admis- 
sions of  the  defendant  establish  clearly  that  the  enclosure  at 
the  Woodbine  racecourse  was  on  the  day  in  question  a common 
betting-house  within  the  meaning  of  sec.  197.  The  admission 
sets  out  that  on  the  said  racecourse,  of  which  the  Ontario 
Jockey  Club  was  the  lessee,  there  was  a covered  enclosure  in 
which  there  were  a large  number  of  stands,  which  during  the 
progress  of  the  race-meeting  were  occupied  by  bookmakers, 
who  exhibited  on  blackboards  the  odds  they  were  willing  to 
wager  against  any  particular  horse,  and  that  a large  number  of 
persons  resorted  thereto  for  the  purpose  of  betting  and  wager- 
ing, and  did  bet  with  these  bookmakers. 

Sec.  197  of  the  Code  defines  a common  betting-house  as  a 
house,  office,  room,  or  other  place,  opened,  kept,  or  used  for  the 
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purpose  of  betting  between  persons  resorting  thereto,  and  (1) 
the  owner,  occupier  or  keeper  thereof ; (2)  any  person  using 
the  same,  etc.  It  can  scarcely  be  claimed,  and  indeed  was  not 
seriously  argued  before  us,  that  this  definition  would  not 
include  the  enclosure  in  question. 

By  sec.  198  the  keeper  of  such  a betting-house  is  guilty  of 
an  indictable  offence,  and  is  liable  to  one  year’s  imprisonment. 
Sub-sec.  2 provides  that  any  one  who  appears,  acts,  or  behaves 
as  master  or  mistress,  or  as  the  person  having  the  care,  govern- 
ment, or  management  of  any  such  house  or  place  shall  be 
deemed  to  be  the  keeper  thereof,  and  shall  be  liable  to  be 
prosecuted  and  punished  as  such,  although  in  fact  he  or  she  is 
not  the  real  owner  or  keeper  thereof.  These  words  would 
appear  to  be  clearly  applicable  to  the  bookmakers  according  to 
the  admissions,  not  only  as  having  appeared,  acted  and  behaved 
as  having  the  care,  government  and  management  of  the  place, 
but  as  being  the  actual  keepers ; but  they  have  not  been 
charged  in  the  present  proceedings. 

Can  it  be  said  on  the  admissions  that  the  Jockey  Club  is 
also  the  keeper  ? It  was  argued  that  it  would  not  be  the 
keeper  under  the  law  as  laid  down  in  England  in  the  case  of 
j Regina  v.  Stannard,  9 Cox  C.  C.  405.  Stannard  had  leased 
the  apartments  of  a house  to  women,  knowing  that  they  would 
be  used  for  immoral  purposes.  He  was  prosecuted  and  con- 
victed as  the  keeper  of  the  house.  It  was  proved  that  he 
occupied  no  part  of  the  house,  neither  did  he  keep  a key  or 
reserve  to  himself  any  right  of  entry.  The  apartments  were 
let  to  weekly  tenants,  who  occupied  separately  under  distinct 
takings,  each  lodger  having  her  own  room,  her  own  key,  and  a 
door  opening  into  the  street,  or  into  a passage  communicating 
with  the  street.  The  Court  held  that  as  the  accused  retained 
no  part  of  the  house,  and  had  no  control  over  any  part  of  it, 
and  had  no  right  to  let  any  one  in,  or  refuse  admission  to  any 
one  during  the  tenancy,  he  did  not  keep  the  house  or  any  part 
of  it,  and  whatever  offence  he  may  have  been  guilty  of,  he  was 
not  guilty  of  the  crime  of  keeping  a disorderly  house,  and  the 
conviction  was  accordingly  quashed. 
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In  the  present  case  the  covered  enclosure  in  question  was 
not  leased  to  Haskins  or  the  bookmakers,  but  only  the  exclusive 
right  to  take  or  receive  bets  therein.  The  general  public  were 
admitted  on  payment  of  an  admission  fee  to  the  Jockey  Club, 
which  had  possession  and  control  of  the  covered  enclosure  in 
the  same  way  as  of  the  rest  of  the  racecourse,  subject  to  the 
betting  rights  or  privileges  so  granted.  The  club  consequently 
not  only  appeared  'to  have  but  actually  had  the  care,  govern- 
ment, and  management  of  the  enclosure  in  question,  and  was 
the  lessee  thereof. 

But  can  the  defendant,  on  the  facts  admitted,  be  held  to  be 
the  keeper  ? Sec.  61  of  the  Code  provides  that  “ Every  one  is 
a party  to  and  guilty  of  an  offence  who  (a)  actually  commits  it; 
or  (6)  does  or  omits  an  act  for  the  purpose  of  aiding  any  person 
to  commit  the  offence ; or  (c)  abets  any  person  in  the  commis- 
sion of  the  offence ; or  (d)  counsels  or  procures  any  person  to 
commit  the  offence.” 

The  case  states  that  the  Jockey  Club,  with  the  full  knowledge 
and  acquiescence  of  the  defendant  as  a director  and  president, 
leased  or  granted  the  above  exclusive  betting  rights  or 
privileges  to  Haskins ; and  that  the  bookmakers  exercised  such 
privileges  with  the  full  knowledge  and  acquiescence  of  the 
defendant.  It  was  argued  that  this  might  be  only  passive,  as 
one  may  by  inactivity  acquiesce  in  something  that  has  been 
done.  The  words  used  here,  however,  and  their  context,  in  my 
opinion,  preclude  the  adoption  of  any  such  restricted  meaning. 
I think  they  fairly  mean  that  the  defendant,  as  president  and 
director,  acquiesced  or  concurred  in  the  lease  or  grant  at  the 
time  it  was  made — either  by  so  concurring  as  such  president 
and  director  at  the  meeting  of  the  board  when  it  was  done,  or 
in  some  equivalent  manner.  If  this  is  the  proper  interpretation 
of  the  words  used,  I do  not  see  how  the  defendant  can  escape 
liability  in  view  of  sec.  61  of  the  Code. 

Any  difficulty  as  to  what  these  words  really  mean  or  as  to 
what  actually  took  place  has  been  caused  by  accepting  admis- 
sions instead  of  taking  evidence  before  the  magistrate.  If  the 
usual  course  had  been  followed,  we  would  have  known  the 
precise  facts.  Instead  of  stating  the  facts,  the  defendant  has 
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used  a word  that  is  rather  an  inference  from  facts  than  a state- 
ment of  fact.  Even  if  there  is  any  ambiguity  in  the  language, 
I do  not  think  the  meaning  should  be  unduly  cut  down  to 
relieve  defendant  from  liability,  as  they  are  his  words,  and  he 
must  be  presumed  to  have  used  them  in  their  ordinary  sense. 

I am  consequently  of  opinion  that  the  conviction  should 
stand. 

Maclennan,  J. A.,  having  been  appointed  a Judge  of  the 
Supreme  Court  of  Canada,  took  no  part  in  the  judgment. 
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Master  and  Servant — Injury  to  Servant — Negligence  of  Company — Explosion  of 
Boiler — Defective  Appliances — Reasonable  Care  in  Selection — Incompetence 
of  Fellow  Servant — Knowledge  of  Officers  of  Company — Selection  of  Com- 
petent Officers — Liability  at  Common  Law — Workmen! s Compensation  for 
Injuries  Act — Damages. 

The  plaintiffs  were  employed  by  the  defendants,  an  incorporated  company,  in 
a rolling  mill,  and  while  so  employed  were  injured  by  the  explosion  of  a 
boiler.  The  immediate  cause  of  the  explosion  was  that  the  water  in  the 
boiler  had  been  allowed  to  become  too  low  owing  to  the  valve  which 
regulated  the  supply  having  been  closed.  It  was  the  duty  of  the  “water 
tender,”  who  was  killed  by  the  explosion,  to  attend  to  the  valve  and  see  that 
a sufficient  supply  of  water  was  maintained.  The  boiler  was  built  by 
reputable  makers,  and  there  was  nothing  to  shew  that  it  was  not  originally 
built  of  good  material  or  that  it  had  become  defective  or  worn  out,  except 
as  to  the  “ pet-cock”  at  the  foot  of  the  glass  gauge. 

In  actions  against  the  defendants  at  common  law  and  under  the  Workmen’s 
Compensation  for  Injuries  Act  to  recover  damages  for  the  plaintiffs’  injuries, 
four  allegations  of  negligence  were  made  : (1)  that  the  “ water  tender  ” was 
negligent  and  incompetent  ; (2)  that  the  boiler  was  insufficient  and  danger- 
ous by  reason  of  the  valve  which  regulated  the  water  supply  having  been 
placed  upon  the  vertical  pipe  or  water  column,  instead  of  being  lower  down 
by  itself  upon  a horizontal  pipe  through  which  the  water  passed  on  its  way 
to  the  boiler  ; (3)  that  the  boiler  was  also  out  of  repair  in  that  a brass  pet- 
cock  at  the  bottom  of  or  connected  with  the  glass  indicator  had  become  broken, 
and  its  place  imperfectly  supplied  by  a wooden  plug  ; and  (4)  that  tho 
defendants  failed  in  their  duty  to  see  that  the  boiler  was  kept  supplied  with 
water . 

The  actions  were  tried  by  a jury,  who  answered  a number  of  questions  mainly 
in  favour  of  the  plaintiffs  : — 

Held , that  there  was  no  evidence  of  negligence  proper  for  the  jury  upon  the 
question  of  the  valve.  The  real  question  was,  whether  the  defendants,  in 
buying  and  using  the  boiler  with  the  valve  as  it  was,  fell  short  of  discharging 
the  duty  of  exercising  reasonable  care,  which  was  the  limit  of  their  obliga- 
tion ; and  the  undisputed  evidence  disclosed  that  such  boilers  with  valves 
so  arranged  were  in  common  use,  and  that  the  boiler  in  question  was  built 
by  makers  of  good  reputation  and  large  experience. 

2.  There  was  evidence  proper  for  the  jury  that  the  ‘ ‘ water  tender  ” was  incom- 
petent when  employed  and  remained  incompetent  and  negligent  in  the 
discharge  of  his  duty,  and  that  the  defendants’  officials  had  been  amply 
warned  thereof,  and  were  negligent  in  retaining  him.  But,  there  being 
no  finding  and  no  evidence  that  these  officials  were  themselves  incompetent,, 
their  negligence  in  carrying  on  operations  could  not  be  imputed  to  the 
defendants.  And  this  also  applied  to  any  right  of  action  as  at  common  law 
for  failure  to  repair  the  pet-cock. 

The  law  laid  down  in  Wilson  v.  Merry  (1868),  L.R.  1 Sc.  App.  326,  332,  is  the 
law  by  which  the  Court  is  bound  ; although  the  rule  laid  down  by  the  Supreme 
Court  of  the  United  States,  that  where  the  master  only  acts  in  the  manage- 
ment of  his  business  through  vice-principals  he  will  be  liable  for  their 
negligence  as  for  his  own,  is  a more  reasonable  rule. 

3.  The  failure  to  repair  the  pet-cock  was  negligence  for  which  the  defendants 
were  answerable  under  the  Workmen’s  Compensation  for  Injuries  Act  ; it 
was  a fair  and  reasonable  inference  from  the  evidence  that  with  a pet-cock 
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in  proper  order  the  real  difficulty  might  have  been  at  once  discovered  by  its 
use,  in  time  to  avert  the  disaster ; and  the  defect  was  well  known  to  two  of 
the  defendants’  officials  for  several  weeks  before  the  accident. 

The  plaintiffs  were,  therefore,  confined  to  such  damages  as  were  recoverable 
under  the  statute. 

Judgment  of  Anglin,  J.,  varied. 


Appeal  by  the  plaintiffs  from  the  judgment  of  Anglin,  J., 
upon  the  findings  of  a jury,  in  favour  of  the  plaintiff  Woods  for 
$5,000  and  in  favour  of  the  plaintiff  Dunsford  for  $1,500,  in 
two  actions  tried  together  and  arising  out  of  the  same  occurrence, 
brought  respectively  by  George  Woods  and  Albert  Dunsford 
against  the  above  named  company,  to  recover  damages  for 
injuries  sustained  by  the  plaintiffs  while  in  the  employment  of 
the  defendants,  owing  to  the  alleged  negligence  of  the  defend- 
ants or  their  servants. 
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The  following  statement  of  facts  is  taken  from  the  judgment 
of  Garrow,  J.A.: — 

The  main  facts  are  simple  and  not  in  serious  dispute.  The  de- 
fendants are  an  incorporated  company,  carrying  on  manufactur- 
ing businesses  at  Swansea  and  at  Sunnyside,  both  near  the  city  of 
Toronto,  that  at  Sunnyside  being  known  as  “ the  rolling  mill.” 
The  plaintiffs  were  employed  by  the  defendants  in  the  rolling 
mill  as  labourers,  handling  material,  and  while  so  employed  were 
on  the  14th  September,  1904,  severely  injured  by  the  explosion 
of  one  of  several  boilers  in  use  in  the  mill.  The  immediate  cause 
of  the  explosion  was  because  the  water  in  the  boiler  had  been 
allowed  to  become  too  low  owing  to  the  valve  which  regulated 
the  supply  having  been  closed  either  by  design  or  by  inadvert- 
ence, for  there  is  no  evidence  on  the  subject  except  that  it  was 
found  closed  after  thie  explosion.  The  plaintiffs’  duties  required 
them  to  work  in  the  close  vicinity  of  the  boiler,  but  they  had  no 
duties  in  connection  with  it. 

One  William  Dixon  (killed  by  the  explosion),  a fellow 
servant,  occupied  the  position  called  “ water  tender,”  and  it  was 
his  duty  to  attend  to  the  valve  and  to  see  that  a proper  and 
sufficient  supply  of  water  was  maintained.  The  boiler  was  built 
by  the  Poison  Company,  as  the  evidence  shews,  well  known, 
experienced,  and  reputable  builders  of  boilers.  It  had  been  in 
use  in  the  mill  about  two  years  before  March,  1903,  when  the 
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defendants  purchased,  and  there  is  no  evidence  and  no  conten- 
tion that  it  was  not  originally  built  of  good  material  or  that  it 
had  become  defective  or  worn  out,  except  as  to  what  is  called 
the  “pet-cock”  at  the  foot  of  the  glass  gauge.  The  names  of  the 
several  officials  of  the  defendants  superior  to  Dixon,  the  water 
tender,  were,  in  the  ascending  scale  : (1)  Alexander  Watson,  the 
local  foreman  in  charge,  whose  duty  it  was  to  look  after  the 
plant  and  keep  it  in  repair;  (2)  Mr.  Jolly,  called  the  super- 
intendent of  the  factory  in  question,  who  usually  hired  and 
discharged  the  workmen,  who  appointed  Dixon  to  the  duty  of 
water  tender ; (3)  Mr.  Kyle,  the  manager  of  the  factory  in 
question  ; (4)  Mr.  Stephens,  the  general  superintendent  over 
both  factories ; and  (5)  T.  H.  Watson,  the  secretary-treasurer  of 
the  company. 

The  material  allegations  of  negligence  upon  which  the 
actions  are  based  are  four,  namely:  (1)  that  Dixon  was  negli- 
gent and  incompetent ; (2)  that  the  boiler  was  insufficient  and 
dangerous  by  reason  of  the  valve  which  regulated  the  water 
supply  having  been  placed  upon  the  v.ertical  pipe  or  water 
column,  instead  of  being  lower  down  by  itself  upon  a horizontal 
pipe  through  which  the  water  passed  on  its  way  to  the  boiler  ; 
(3)  that  the  boiler  was  also  out  of  repair  in  that  a brass  pet- 
cock  at  the  bottom  of  or  connected  with  the  glass  indicator  had 
become  broken,  and  its  place  imperfectly  supplied  by  a wooden 
plug  ; and  (4)  that  the  defendants  failed  in  their  duty  to  see 
that  the  boiler  was  kept  supplied  with  water. 

A large  number  of  witnesses  were  called  and  examined  by 
the  plaintiffs  and  defendants  respectively,  and,  after  a careful 
charge  not  seriously  objected  to,  the  jury  answered  questions  as 
follows  : 1.  Was  the  apparatus  connected  with  the  water  column 
and  gauge  on  the  defendants’  boiler  which  exploded,  defective  T 
A.  Yes.  2.  If  so,  in  what  respect  ? A.  Absence  of  pet-cock, 
and  globe  valve  being  on  perpendicular  instead  of  horizontal 
pipe.  3.  Was  it  negligent  to  maintain  a boiler  with  such 
defects,  if  any  ? A.  Yes.  4.  If  so,  who  was  to  blame  for  the 
continued  existence  of  such  defect  or  defects  ? A.  Mr.  Stephens, 
the  general  superintendent.  5.  Did  such  defect  or  defects  cause 
or  help  to  cause  the  conditions  which  led  to  the  explosion  ? A. 
Yes.  6.  If  there  was  more  than  one  defect,  which  of  them  so 
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The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclennan, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  19th,  20th,  21st,  and  22nd 
September,  1905. 

J.  Bicknell,  K.C.,  for  the  defendants.  There  was  no  evidence 
of  incompetence  or  unfitness  of  Dixon  proper  to  be  submitted  to 
the  jury  ; merely  telling  the  employer  that  a servant  is  incom- 
petent without  proof  of  actual  incompetency  will  not  support  a 
verdict : see  Labatt  on  Master  and  Servant,  vol.  1,  pp.  389,  435; 
Snodgrass  v.  Carnegie  Steel  Co.  (1896),  173  Pa.  St.  228; 
Sanders  v.  Etiwan  Phosphate  Co.  (1882),  19  S.  Car.  510; 
Deverill  v.  Grand  Trunk  R.W.  Co.  (1866),  25  U.C.R.  517.  The 
exercise  of  ordinary  care  in  the  selection  of  servants  is  sufficient : 
see  Labatt,  vol.  1,  p.  395  ; Wilson  v.  Hume  (1880),  30  C.P. 
542  ; Howells  v.  Landore  Siemens  Steel  Co.  (1874),  L.R.  10 
Q.B.  62  ; Allen  v.  New  Gas  Co.  (1876),  1 Ex.  D.  251  ; Matthews 
v.  Hamilton  Poivder  Co.  (1887),  14  A.R.  261.  The  defendants 


operated  ? A.  Both.  7.  Was  Dixon  an  incompetent  or  unfit 
person  to  have  charge  of  the  water  supply  of  the  defendants’ 
boiler  ? A.  Yes.  8.  If  so,  did  Alexander  Watson  give  notice  of 
Dixon’s  incompetence  or  unfitness  ? — to  (a)  Secretary  T.  H. 
Watson  ? A.  Yes  ; (b)  General  Superintendent  Stephens  ? A. 
Yes ; (c)  to  Manager  William  Kyle  ? A.  No.  9.  Were  the 
defendants  negligent  in  retaining  Dixon  in  his  position  ? A. 
Yes.  9.  (a)  Did  the  plaintiffs,  knowing  of  Dixon’s  unfitness  or 
incompetence  and  the  danger  to  which  it  exposed  them,  volun- 
tarily incur  that  risk  ? A.  No.  10.  Was  Dixon’s  incompet- 
ence or  unfitness  the  cause  of  the  conditions  which  led  to  the 
explosion  ? A.  Yes.  11.  Was  any  person  in  superintendence 
over  Dixon  guilty  of  negligence  in  superintending  Dixon’s  dis- 
charge of  his  duties  in  regard  to  the  water  supply  in  the  boiler? 
A.  Yes.  12.  If  so,  who  was  negligent  ? A.  Alexander  Watson 
and  Alexander  Stephens.  13.  Was  such  negligence  a cause  of 
the  conditions  which  led  to  the  explosion  ? A.  Yes.  14. 
Alexander  Watson  was  summoned  to  the  boiler  ; did  he  omit  to 
take  any  reasonable  measure  of  precaution  which  he  should 
have  taken  and  which  if  taken  would  have  prevented  (a)  the 
explosion  ? A.  No  ; (b)  the  injuries  to  the  plaintiffs  ? A.  No. 
And  they  assessed  the  damages  at  the  sums  before  mentioned. 
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are  not  liable  at  common  law,  and  their  liability  is  not  extended 
by  the  Workmen’s  Compensation  Act.  The  incompetence  of 
Dixon,  even  if  proved,  was  not  shewn  to  have  been  the  cause  of 
the  injury.  The  liability  at  common  law  is  based  on  the  allega- 
tion of  defective  machinery.  There  is  no  evidence  to  shew  that 
either  master  or  servant  knew  of  any  defect.  The  boiler  had 
been  inspected  on  the  4th  July,  and  the  accident  took  place  on 
the  14th  September.  The  boiler  was  made  and  set  up  by  a 
reputable  firm.  There  can  be  no  liability  upon  this  head.  The 
arrangement  of  the  valves  is  shewn  to  be  as  safe  and  good  as 
any  other  in  use,  and  that  is  sufficient : Jackson  v.  Grand  Trunk 
R.W.  Co.  (1901),  2 O.L.R.  689  ; S.C.  (1902),  32  S.C.R.  245,  257  ; 
Kiddle  v.  Lovett  (1885),  16  Q.B.D.  605  ; Blacky.  Ontario  Wheel 
Co.  (1890),  19  O.R.  578  ; Moore  v.  Gimson  (1889),  58  L.J.N.S. 
Q.B.  169  ; Service  v.  Shoneman  (1900),  196  Pa.  St.  63 ; Fields  v. 
Rutherford  (1878),  29  C.P.  113  ; Jackson  v.  Hyde  (1869),  28 
U.C.R.  294.  The  evidence  shewed  that  the  absence  of  a brass 
tap  at  the  pet-cock  had  nothing  whatever  to  do  with  the 
accident. 

J.  W.  Bain , on  the  same  side.  On  the  evidence  the  damages 
are  excessive  and  unwarranted  by  the  evidence.  At  the  most 
the  plaintiffs  cannot  recover  more  than  the  sums  allowed  by  the 
Workmen’s  Compensation  Act.  On  the  question  of  the  alleged 
incompetency  of  Dixon,  reference  to  Murphy  v.  Pollock  (1863), 
15  Ir.  C.L.  224. 

H.  D.  Gamble , for  the  plaintiffs.  The  damages  are  moderate. 
The  injuries  are  permanent  and  severe.  That  Dixon  was  an 
unfit  person  to  be  employed  is  clearly  established,  and  also  that 
the  plaintiffs  had  knowledge  of  the  unfitness.  The  accident  was 
due  to  the  unfitness  of  Dixon,  as  the  jury  found,  upon  sufficient 
evidence.  The  plaintiffs  did  not  undertake  to  incur  the  risk  of 
an  incompetent  fellow- servant,  and  there  was  no  evidence  to 
shew  that  they  knew  of  his  incompetence.  The  second  charge 
of  negligence  is  that  the  water  column  which  should  shew  the 
height  of  water  in  the  boiler  was  defective  in  two  respects,  viz., 
the  pet-cock  was  broken,  and  the  arrangement  of  the  valves  in 
the  water  column  was  such  as  was  likely  to  cause  confusion. 
The  probable  reason  why  Dixon  allowed  the  water  to  get  too 
low  is  that,  looking  from  time  to  time  at  the  water  gauge  and 
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seeing  it  two-thirds  full,  he  did  not  trouble  to  use  the  pet-cock, 
owing  to  the  danger  of  extracting  the  wooden  plug,  which  had 
been  substituted  for  the  tap  which  was  broken.  There  was 
evidence  to  justify  the  jury’s  finding  that  these  defects  caused  or 
helped  to  cause  the  conditions  which  led  to  the  explosion,  and  that 
Stephens,  the  superintendent,  was  responsible  for  the  existence 
of  the  defects.  No  notice  to  the  defendants  or  Stephens  of  a 
structural  defect  was  necessary  ; they  were  bound  to  know  it  : 
Canada  Woollen  Mills  Limited  v.  Traplin  (1904),  35  S.C.R. 
424,  431.  The  case  could  not  have  been  withdrawn  from  the 
jury.  The  condition  of  the  pet-cock  comes  within  the  Work- 
men’s Compensation  Act,  and  the  evidence  clearly  shews  that  it 
was  not  in  a proper  state  of  repair.  A company  is  affected  by 
the  knowledge  of  its  agent  in  the  general  course  of  business  : 
Lindley’s  Law  of  Companies,  p.  205  ; Soci6U  Generate  de  Paris 
v.  Walker  (1885),  11  App.Cas.  20  ; Matthews  v.  Hamilton  Powder 
Co.  (1886),  12  O.R.  58,  66,  reversed  in  appeal,  14  A.R.  261,  but  not 
on  this  point.  The  jury  had  the  right  to  draw  an  inference  as  to  the 
cause  of  the  accident  : McArthur  v.  Dominion  Cartridge  Co., 
[1905]  A.C.  72,  which  restores  the  well  understood  common  law 
rule.  The  employment  of  a competent  foreman  does  not  relieve 
the  defendants.  At  common  law  the  plaintiff  must  prove  that 
the  defendants  had  an  incompetent  servant  and  knew  of  it.  The 
defendants  on  the  pleadings  have  no  right  to  raise  the  point 
that  they  had  delegated  their  powers  to  Jolly,  a competent 
person,  and  the  trial  Judge  refused  an  amendment  on  that 
point.  As  to  notice  binding  the  defendants,  see  Beven  on 
Negligence,  2nd  ed.,  p.  786,  and  Stiles  v.  Cardiff  Steam  Navi- 
gation Co.  (1864),  33  L.J.N.S.Q.B.  310.  Where  the  incompet- 
ence of  a servant  is  established,  the  onus  is  on  the  master  to 
prove  the  employment  of  a proper  person  who  engaged  such 
servant:  Skerritt  v.  Scallan  (1877),  Ir.  R.  11  C.L.  389.  The 
defendants  are  liable  both  at  common  law  and  under  the  Work- 
men’s Compensation  Act. 

Bicknell , in  reply.  In  an  action  against  the  master  at  com- 
mon law  personal  negligence  must  be  shewn,  and  the  onus  is 
on  the  plaintiff,  and  if  the  evidence  falls  short  the  case  cannot 
go  to  the  jury  : Allen  v.  New  Gas  Co.,  1 Ex.D.  251  ; Beven  on 
Negligence,  p.  785  ; Smith  v.  Howard  (1870),  22  L.T.N.S.  130. 
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In  Slcerritt  v.  Scallan,  Ir.  R.  11  C.L.  389,  the  incompetent  person 
was  employed  by  the  defendant  himself.  If  there  was  any 
incompetence  it  was  developed  after  the  original  employment. 
Inexperience  is  no  test  of  incompetence  : National  Fertilizer  Co. 
v.  Travis  (1899),  102  Tenn.  16  ; O'Neil  v.  O'Leary  (1895),  164 
Mass.  387  ; Harvey  v.  New  York  Central  R.R.  Co.  (1882),  88 
N.Y.  481.  There  was  no  evidence  that  the  condition  of  the 
pet-cock  had  anything  to  do  with  the  accident.  See  Grand 
Trunk  R.W.  Co.  v.  Rainer  (1905),  36  S.C.R.  180. 


November  13.  G arrow,  J.A.  (after  setting  out  the  facts  as 
above)  : — The  appellants  contend  that  there  was  no  evidence 
proper  for  the  jury  upon  any  of  the  several  allegations  of  negli- 
gence, and  also  that  the  damages  are  excessive,  and  that  in  any 
event  the  recoveries  must  be  had,  if  at  all,  under  the  provisions 
of  the  Workmen’s  Compensation  for  Injuries  Act,  and  that  the 
amount  of  the  damages  must  be  limited  according  to  that  Act. 

Dealing  first  with  the  second  head  : a careful  perusal  of  the 
evidence  since  the  full  and  able  argument  of  counsel  on  both 
sides  has  left  me  with  the  impression  then  formed  confirmed, 
namely,  that  there  was  no  evidence  of  negligence  proper  for  the 
jury  upon  the  question  of  the  valve.  The  real  question  is  not 
whether  the  valve  in  question  would  have  been  safer  or  better 
if  it  had  been  placed  upon  the  horizontal  pipe  as  claimed  by  the 
plaintiffs’  experts,  or  upon  the  vertical  pipe  as  claimed  by  the 
defendants’  experts,  but  whether,  in  buying  and  using  the  boiler 
with  the  valve  as  it  was,  the  defendants,  under  the  circumstances, 
fell  short  of  discharging  the  duty  to  exercise  reasonable  care, 
that  being  the  limit  of  their  obligation  in  the  premises.  Now, 
the  undisputed  evidence  discloses  that  such  boilers  with  valves 
so  arranged  are  in  common  use,  and  that  the  boiler  in  question 
was  built  by  a firm  of  good  reputation  and  large  experience, 
which  circumstances  alone,  in  my  opinion,  would  justify  this 
conclusion.  But,  in  addition,  so  far  as  appears,  the  valve  itself 
was  in  perfect  order,  and  its  proper  and  careful  use  where  it  was 
would  have  prevented  the  accident,  which  was  undoubtedly 
caused  by  its  having  been  improperly  closed,  thus  shutting  off 
the  supply  of  water.  There  was  no  evidence  that  any  similar 
accident  had  ever  occurred  from  the  use  of  valves  so  situated, 
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and  the  only  foundation  for  a suggestion  of  fault  in  this  respect 
is  to  be  found  in  the  evidence  of  the  plaintiffs’  experts,  that, 
situated  where  it  was  near  other  valves,  this  valve  might  have 
been  easily  mistaken  for  another  and  thus  be  closed  by  the 
attendant  by  mistake.  The  valve  nearest  it,  and  therefore  the 
one  most  likely  to  contribute  to  such  a mistake,  is  the  valve  No. 
5,  which  is  only  opened  when  it  is  desired  to  blow  steam  down 
through  the  water  column,  usually  to  cleanse  it,  necessarily  a 
very  brief  operation,  and  as  soon  as  over  this  valve  is  at  once 
closed  in  order  to  retain  the  steam,  so  that  it  is  really  not  easy 
to  me  to  even  imagine  how  valve  No.  4 could  ever  be  closed 
instead  of  valve  No.  5 ; for  if  the  latter  had  been  open,  and  it 
must  have  been  open  to  be  closed,  the  closing  of  valve  No.  4 
would  not  shut  off  the  escaping  steam,  and  the  mistake  if  made 
would  thus  be  at  once  apparent.  The  only  other  valve  in  the 
series  which  is  usually  and  properly  left  open  is  valve  No.  1 (for 
the  steam  gauge),  and  this  is  so  far  above  No.  4,  and  used  for 
such  a different  purpose,  that  it  seems  absurd  even  to  suggest 
that  the  one  could  ever  be  mistaken  for  the  other  by  any  one 
but  a blind  or  an  exceedingly  stupid  man.  Under  these  circum- 
stances, it  appears  to  me  to  be  beyond  question  that  this  part  of 
the  plaintiffs’  case  entirely  fails,  and  should  have  been  with- 
drawn from  the  consideration  of  the  jury. 

There  was,  in  my  opinion,  evidence  proper  for  the  jury  that 
the  unfortunate  man  Dixon  was  both  incompetent  when  em- 
ployed as  water  tender  and  remained  incompetent  and  negligent 
in  the  discharge  of  his  duty,  and  that  the  defendants’  officials 
had  been  amply  warned  of  his  inefficiency  and  were  negligent 
in  retaining  him  in  a post  of  such  importance.  But  there  is  no 
finding  and  indeed  no  evidence  that  these  officials  were  them- 
selves incompetent — a finding  vital  to  the  plaintiffs’  success 
upon  this  head  of  negligence. 

The  defendants  wholly  managed  the  business  by  and  through 
these  officials,  who,  however  high  their  stations  or  large  their 
salaries,  were  still,  upon  the  evidence,  legally  only  fellow 
servants  with  the  plaintiffs,  and,  if  they  were  competent  men 
for  such  positions,  which,  so  far  as  appears,  they  were,  their 
negligence  in  carrying  on  operations  cannot  be  imputed  to  the 
defendants. 
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And  this  difficulty  also  applies  to  any  right  of  action  as  at 
common  law  for  the  failure  to  repair  the  pet-cock,  with  which 
subject  matter,  however,  I will  deal  later  on.  The  foundation 
of  the  law  as  it  stands  upon  these  subjects  as  at  common  lawr 
and  by  which,  in  my  opinion,  we  are  bound,  is  still  to  be  found 
in  the  well  known  case  of  Wilson  v.  Merry ,(1 868),  L.R.  1 Sc. 
App.  326,  where  at  p.  332  Lord  Cairns  uses  this  language  : 
“ And  if  the  persons  so  selected  are  guilty  of  negligence  this  is 
not  the  negligence  of  the  master.”  See  also  Allen  v.  New  Gas 
Go.,  1 Ex.D.  251  ; Lovegrove  v.  London,  Brighton,  and  South 
Coast  R.W.  Co.  (1864),  16  C.B.N.S.  669  ; Brown  v.  Accrington 
Cotton  Co.  (1865),  3 H.  & C.  511  ; Hall  v.  Johnson  (1865),  ib. 
589  ; Ormond  v.  Holland  (1858),  E.  B.  & E.  102  ; Smith  v. 
Howard,  22  L.T.N.S.  130;  Wilson  v.  Hume,  30  C.P.  542. 
Efforts  have  been  from  time  to  time  made  to  break  through 
this  rule  but  hitherto  without  success  : see  Howells  v.  Ban- 
dore Siemens  Steel  Co.,  L.R.  10  Q.B.  62  ; Hedley  v.  Pinkney 
& Sons  S.  S.  Co.,  [1894]  A.C.  222.  In  the  United  States  the 
effort  has  been  more  successful,  where  it  has  apparently  been 
held  in  more  than  one  of  the  States,  and  also  in  the  Supreme 
Court,  that  where  the  master  only  acts  in  the  management  of 
his  business  through  vice-principals  he  will  be  liable  for  their 
negligence  just  as  if  it  had  been  his  own — it  seems  to  me  a very 
reasonable  and  sensible  rule,  which  I would  willingly  follow  if 
I could  : see  Chicago,  Milwaukee,  and  St.  Paul  R.  Co.  v.  Ross 
(1884),  112  U.S.R.  377  Baltimore  and  Ohio  R.  Co.  v.  Baugh 
(1893),149U.S.R.  368;  Laning  v.  New  York  Central  R.  Co.  (1872),. 
49  N.Y.  521 ; Malone  v.  Hathaway  (1876),  64  N.Y.  5 ; Wharton 
on  Negligence,  2nd  ed.,  sec.  232  (a). 

This,  I think,  disposes  of  the  plaintiffs’  causes  of  action  in 
so  far  as  they  are  based  upon  the  common  law.  There  remains 
to  consider  the  position  under  the  statute.  What  I have  said 
about  the  alleged  defect  in  the  position  of  the  valve  would,  of 
course,  apply  to  bar  a claim  in  respect  to  it  under  the  statute. 
But  the  failure  to  repair  the  pet-cock  stands  upon  a wholly 
different  footing.  An  effort  was  made  both  at  the  trial  and 
before  us  by  counsel  for  the  defendants  to  belittle  the  use  of  this 
small  instrument,  but  I think  quite  unsuccessfully.  It  is  in 


XI.] 


ONTARIO  LAW  REPORTS. 


225 


effect  conceded,  or  at  all  events  could  not  be  disputed,  that  it 
was  of  much  less  use,  because  less  easily  used,  with  the  wooden 
plug  in  place  of  the  brass  or  other  metal  handle  with  which  it 
was  originally  equipped.  And  this  defect  was  well  known  to 
both  Alexander  Watson,  whose  duty  it  was  to  have  properly 
repaired  it,  and  also  to  Mr.  Jolly,  a still  higher  official,  for  several 
weeks,  and  perhaps  months,  before  the  accident.  It  is  obviously 
of  prime  importance  to  know  from  time  to  time  how  the  water 
in  the  boiler  stands,  and  one  of  the  most  readily  available  indi- 
cations was  obtainable  by  looking  at  the  glass  gauge.  It  was 
not,  as  the  evidence  shews,  infallible,  but,  except  in  case  of  doubt, 
it  might,  so  far  as  appears,  be  usually  trusted  as  at  least  one, 
and  indeed  a leading,  indication  of  the  contents  of  the  boiler. 
If  in  good  order,  and  there  is  no  evidence  that  it  was  not,  by 
opening  the  pet-cock  the  water  in  the  glass  gauge  would  all 
escape,  providing  of  course  that  valve  No.  4 was  in  the  normal 
position  of  being  open.  But  if  valve  No.  4 was  closed,  which 
the  evidence  indicates  was  the  case  here,  the  water  in  the  glass 
gauge  would  not  escape  by  opening  the  pet-cock,  and  thus  the 
attendant  would  be  at  once  put  upon  inquiry  that  something 
serious  was  wrong.  The  glass  gauge  on  the  morning  in  question 
immediately  before  the  explosion  shewed  water  about  half  way 
up.  This,  as  the  result  speedily  proved,  was  not  the  fact,  and 
it  is  an  entirely  fair  and  reasonable  inference  from  the  evidence 
that  with  a pet-cock  in  proper  order  the  real  difficulty  might 
have  been  at  once  discovered  by  its  use,  in  time  to  avert  the 
disaster — and  that  it  was  not  used  simply  because  of  the  differ- 
ence in  convenience  between  turning  a handle,  and  extracting 
and  replacing  a wooden  plug,  involving  in  the  latter  event  not 
merely  more  time,  but,  in  addition,  the  risk  of  burning  the  hand 
of  the  operator  by  escaping  water  or  steam. 

Without  further  elaboration,  my  conclusion  is  that  the  plain- 
tiffs have  established  good  causes  of  action  under  the  statute 
for  the  negligence  of  the  defendants  in  failing  to  properly  repair 
and  to  keep  repaired  this  pet-cock,  from  the  consequences  of 
which  the  defence  of  common  employment  of  course  affords  no 
defence:  see  Canadian  Coloured  Cotton  Mills  v.  Talbot  (1897), 
27  S.C.R.  198. 
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The  judgment  in  favour  of  the  plaintiff  Dunsford  is  within 
the  statutory  limit,  and  the  judgment  for  the  plaintiff  Woods 
must  be  reduced  to  that  limit,  viz.,  $1,500  ; otherwise  the 
appeals  should  be  dismissed,  and,  under  the  circumstances,  I 
think,  with  costs. 

Moss,  C.J.O.,  Osler  and  Maclaren,  JJ.A.,  concurred. 

Maclennan,  J.A.,  having  been  appointed  a Judge  of  the 
Supreme  Court  of  Canada,  took  no  part  in  the  judgment. 
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[MABEE,  J.] 

Massey- Harris  Company  v.  DeLayal  Separator  Company. 

Defamation — Evidence — Discovery — Circular — Names  of  Recipients — Source  of 

Information. 

In  an  action  for  damages  alleged  to  have  been  sustained  by  reason  of  the  send- 
ing out  by  the  defendants  of  a circular  stating  that  they  had  been  “advised 
that  the  (plaintiffs)  had  decided  to  discontinue  their  separator  business,”  the 
defendants’  manager  was  ordered  to  give  on  his  examination  for  discovery 
the  names  of  the  persons  to  whom  the  circular  had  been  sent  and  the  name 
of  the  person  who  had  “advised”  the  defendants  of  the  fact  alleged,  this 
information  being  relevant  to  and  important  on  the  pleaded  defences  of  bona 
fides  and  privilege. 

A MOTION  by  the  plaintiffs  to  compel  the  defendants’ 
manager  to  re-attend  for  examination  for  discovery  and  make 
disclosure  as  to  certain  matters  withheld  by  him  was  argued 
before  Mabee,  J.,  in  Chambers,  on  the  9th  of  January,  1906. 
The  points  in  question  are  stated  in  the  judgment. 

J.  Grayson  Smith , for  the  plaintiffs. 

C.  S.  Maclnnes,  for  the  defendants. 

January  11.  Mabee,  J. : — The  action  is  for  damages  alleged 
to  have  been  sustained  by  the  plaintiffs  by  reason  of  the  publi- 
cation of  a circular  by  the  defendants  which  is  set  out  in  full 
in  the  statement  of  claim.  The  defendants  plead,  among  other 
things,  that  if  the  circular  was  written  or  published  by  them  it 
was  so  written  and  published  without  malice  and  in  the  bond 
; fide  belief  that  it  was  true ; that  it  was  a privileged  communi- 
cation made  with  an  interest  and  under  a duty  to  make  the  same 
and  sent  in  the  ordinary  course  of  business  to  the  agents  of  the 
company  in  connection  with  the  business  of  the  company.  I 
presume  this  is  intended  to  mean  to  the  agents  of  the  defendant 
company  although  it  was  stated  upon  the  argument  possibly 
some  of  these  were  agents  of  both  the  plaintiff  and  defendant 
companies.  One  of  the  statements  in  the  circular  was,  “We  are 
advised  that  the  Massey-Harris  Company  have  decided  to  dis- 
continue their  separator  business.” 

Upon  the  examination  of  the  defendants’  manager  he  was 
asked  to  state  the  names  of  the  persons  to  whom  this  circular 
had  been  sent.  It  appeared  he  had  a list  with  these  names  all 
written  down  upon  it.  He  was  asked  to  produce  and  shew  this 
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to  the  plaintiffs’  counsel ; he  refused  to  do  either.  He  was  asked 
where  the  information  came  from  upon  the  strength  of  which 
the  circular  was  published  ; in  other  words,  who  “ advised”  that 
the  plaintiffs  had  decided  to  discontinue  that  branch  of  their 
business.  This  he  also  refused  to  disclose. 

Many  cases  were  cited  by  the  learned  counsel,  all  of  which  as 
well  as  others,  I have  perused. 

It  is  useless  to  try  to  reconcile  the  cases  upon  this  point  of 
practice  : Schmuch  v.  McIntosh  (1903),  2 O.W.R.  237,  Marsh  v. 
McKay  (1904),  3 O.W.R.  48 ; and  Sangster  v.  Aikenhead 
(1905),  5 O.W.R.  438,  and  495,  all  tend  to  support  the  defen- 
dants’ contention,  and  counsel  for  the  defendants  alleged  that  he 
strongly  relied  upon  Hennessy  v.  Wright  (1888),  reported  with 
Parnell  v.  Walter  (1895),  24  Q.B.D.  441,  at  p.  445. 

On  the  other  hand  Parnell  v.  Walter,  24  Q.B.D.  441 ; Elliott 
v.  Garrett,  [1902]  1 K.B.  870  ; Edmondson  v.  Birch  & Go., 
[1905]  2 K.B.  523;  and  White  & Co.  v.  Credit  Reform  Associa- 
tion, [1905]  1 K.B.  653,  support  the  plaintiffs’  view. 

There  is  no  reason  to  suppose  that  the  enquiry  is  made  for  any 
improper  purpose — nor  does  it  appear  that  the  information  is 
being  sought  for  purposes  other  than  the  present  action,  nor 
indeed  will  the  giving  of  the  information  put  the  defendants  to 
any  inconvenience  or  unnecessary  trouble.  The  plaintiffs  are 
entitled  to  explore  all  material  facts  involved  or  connected  with 
the  litigation  that  may  tend  to  strengthen  their  own  case  or 
break  down  that  of  the  defendants.  The  defendants’  good  faith 
and  honesty  of  purpose  in  sending  out  the  circular  are  in  issue. 

It  has,  I think,  been  well  said  that  “ the  paramount  con- 
sideration must  be  the  relevancy  of  the  enquiry  to  the  matter 
in  issue,  which  is  the  state  of  the  defendants’  mind  when  he 
published  the  statements  complained  of.”  In  one  aspect  of  the 
plaintiffs’  case  it  may  be  essential  to  establish  malice. 

The  name  of  the  defendants’  informant,  or  access  to  the 
source  of  their  information  respecting  the  plaintiffs’  intention 
of  abandoning  the  manufacture  of  separators,  as  well  as  inspec- 
tion of  the  list  of  persons  to  whom  the  circular  was  sent  might 
and  probably  would  materially  assist  the  plaintiffs  either  in 
breaking  down  the  defendants’  plea  of  bona  Jides  and  privilege 
and  establishing  mala  jides , or  of  satisfying  the  plaintiffs  that 
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the  defendants  were  acting  honestly,  although  misled,  and  in 
either  aspect  it  would  seem  the  information  should  not  be  with- 
held unless  offending  against  established  practice.  The  decision 
of  the  Court  of  Appeal  in  England  in  White  & Co.  v.  Credit 
Reform  Association  had  not  reached  the  library  when  the  appeal 
in  Sangster  v.  AiJcenhead  was  decided,  and  I think  the  Credit 
Reform  Association  case  ample  authority  to  support  the  posi- 
tion that  the  defendants  must  give  the  name  of  the  person  or 
persons  from  whom  they  allege  they  obtained  the  information 
that  the  plaintiffs  intended  abandoning  the  manufacture  of  sepa- 
rators. Nor  do  the  reasons  given  in  that  case  apply  here  in  sup- 
port of  the  defendants’  contention  that  they  need  not  furnish  the 
list  of  names  of  persons  to  whom  the  circular  was  sent.  This 
will  entail  no  inconvenience  or  hardship  upon  them  and  is  in 
line  with  the  reasons  given  in  Parnell  v.  Walter  for  compelling 
defendants  to  give  further  information  as  to  circulation  of  the 
papers  and  pamphlets  in  that  case,  and  in  harmony  with  other 
decisions  upon  this  point.  The  withholding  of  the  name  under 
the  rule  of  non-disclosure  of  a witness  intended  to  be  called 
cannot  avail  the  defendants  : Williamson  v.  Merrill  (1904), 
4 O.W.R.  528. 

Of  course  discovery  must  be  kept  within  reasonable  bounds 
and  should  not  be  permitted  to  be  used  for  purposes  other  than 
appear  to  be  proper  having  regard  to  the  facts  and  questions 
involved  in  each  particular  case  and  the  issues  presented  by  the 
pleadings.  The  production  of  the  list  of  persons  to  whom  the 
circular  was  sent  by  the  defendants  and  examination  thereupon 
may  be  of  material  assistance  to  the  plaintiffs  in  shewing  bad 
faith  in  the  publication  of  the  circular  or  in  disproving  the 
defence  that  the  circular  in  question  was  sent  only  to  those 
“ with  an  interest  and  under  a duty  to  receive  it.”  I think  the 
defendants  should  produce  the  list  of  persons  to  whom  the 
circular  was  sent  and  submit  to  examination  upon  it.  For  the 
reasons  fully  given  in  the  Credit  Reform  Association  case  I 
think  the  plaintiffs  are  entitled  to  have  the  name  or  names  of 
the  alleged  informant  or  informants  of  the  defendants. 

The  order  will  go  as  asked  upon  both  the  points  involved 
in  the  motion.  In  view  of  the  state  of  the  authorities  costs 
will  be  in  the  cause.  R.  s.  c. 
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[STREET,  J.] 

Northern  Navigation  Co.  v.  Long  et  al. 


Fraud  and  Misrepresentation — President  of  Incorporated  Company — False  State- 
ment of  Earnings  to  Directors — Payment  of  Dividends — Damages — Evidence 
— Credibility  of  Witness — Statutory  Declaration. 

In  an  action  by  an  incorporated  company  to  recover  from  the  executors  of  the 
deceased  president  of  the  company  damages  alleged  to  have  been  suffered  by 
the  company  by  reason  of  false  and  fraudulent  representations  made  by  the 
deceased:— 

Held,  upon  the  evidence,  that  the  statement  of  approximate  earnings  laid 
before  the  directors  of  the  company  by  the  deceased  on  the  15th  December, 
1902,  and  the  annual  statement  presented  by  him  to  the  directors  on  the  27th 
January,  1903,  and  afterwards  to  the  shareholders,  were  pntrue  to  his  knowl- 
edge, and  that  the  earnings  for  1902  were  wilfully  misrepresented  by  him  in 
order  that  the  directors  might  be  induced  to  declare  dividends  which  they 
would  not  have  declared  had  they  been  made  aware  of  the  true  earnings,  and 
that  the  directors  acted  upon  the  misrepresentations  made  to  them  in  declar- 
ing five  per  cent  half-yearly  dividends  in  January  and  July,  1903. 

Held,  also,  that  the  plaintiffs,  the  company,  had  suffered  damages  by  reason 
of  the  payment  of  the  dividends,  notwithstanding  that  the  payment  was  not 
made  out  of  the  actual  fixed  capital  and  was  not  ultra  vires  of  the  company, 
and  notwithstanding  that  it  was  made  to  the  persons  who  were  then  the 
shareholders  of  the  company  ; the  company  having  parted  with  sums  of 
money  which,  but  for  the  misrepresentations,  would  still  have  been  at  the 
company’s  credit. 

Damages  were  assessed  against  the  estate  of  the  deceased  in  the  sum  of  $34, 
500,  made  up  by  taking  the  amount  of  the  misrepresentation  at  the  end  of 
December,  1902,  to  have  been  roundly  $30,000,  and  adding  three  years’ 
interest  at  five  per  cent. 

It  was  urged  by  the  defendants  against  the  credibility  of  the  principal  witness 
for  the  plaintiffs,  that  having,  at  the  instance  of  the  plaintiffs,  though  before 
this  action  was  brought  or  contemplated,  and  while  the  president  was  still 
alive,  made  a statutory  declaration  as  to  the  truth  of  the  facts  which  he 
afterwards  deposed  to  at  the  trial,  he  was  in  vinculis,  and  was  not  free  to 
vary  from  it  except  at  the  risk  of  a prosecution  for  perjury  : — 

Held,  that  the  taking  of  unnecessary  statutory  declarations  is  a practice  which 
should  be  avoided,  and  in  this  case  a simple  signed  statement  would  have 
been  as  effectual ; but  the  witness  was  entitled  to  credit,  against  this  object- 
ion, his  testimony  being  given  with  fairness  and  candour,  and  no  motive  for 
falsehood  being  apparent. 

Action  to  recover  from  the  executors  of  John  J.  Long, 
deceased,  damages  alleged  to  have  been  suffered  by  the  plaintiffs 
owing  to  certain  alleged  false  and  fraudulent  representations 
made  by  the  deceased.  The  facts  are  stated  in  the  judgment. 

The  action  was  tried  by  Street,  J.,  without  a jury,  at 
Toronto,  on  the  30th  November  and  8th  December,  1905. 

H.  J.  Scott , K.C.,  I.  F.  Hellmuth,  K.C.,  and  J.  H.  Moss,  for 
the  plaintiffs. 
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Walter  Cassels,  K.C.,  Wallace  Nesbitt , K.C.,  and  Frank 
Ford,  for  the  defendants. 

December  28.  Street.  J.: — The  evidence  at  the  trial  was 
to  the  following  effect.  The  plaintiff  company  began  their  opera- 
tions in  the  year  1899  ; they  had  a fleet  of  steamers  running  on 
the  upper  lakes,  and  had  their  head  office  at  Collingwood,  where 
the  deceased  John  J.  Long  lived  and  carried  on  business  as  a 
merchant ; the  evidence  does  not  shew  how  early  his  connection 
with  the  company  began,  but  he  was  vice-president  in  1901  and 
president  in  1902  and  1903,  and  he  prepared  the  reports  in 
those  years. 

The  stock  of  the  company  was  originally  $317,100  ; it  was 
increased  to  $321,700  in  1900,  in  which  year  the  company 
purchased  $5,370  of  the  stock  of  another  company  called  the 
North-West  Transportation  Company,  owning  three  large 
steamers  which  were  competitors  with  the  plaintiff  company’s 
steamers.  The  head  office  of  the  North-West  Transportation 
Co.  was  at  Sarnia. 

During  the  year  1901  the  Northern  Navigation  Co.  purchased 
1,503  shares  in  the  N.  W.  T.  Co.,  which  gave  them  a controlling 
interest  in  that  company  ; in  order  to  make  this  purchase  the 
stock  of  the  Northern  Navigation  Co.  was  increased  to  $560,000. 

During  the  year  1902  the  plaintiff  company  purchased  the 
balance  of  the  stock  of  the  N.W.T.  Co.,  and  increased  their  own 
capital  to  $840,000.  The  two  companies  retained  their  separate 
sets  of  books  and  were  worked  as  two  separate  companies  until 
the  end  of  the  year  1902,  the  accounts  of  the  N.W.T.  Co.  being 
kept  at  Sarnia  and  those  of  the  plaintiff  company  at  Colling- 
wood. 

At  the  end  of  the  season  of  1901  the  annual  report  presented 
to  the  shareholders  of  the  plaintiff  company  shewed  the  follow- 
ing as  the  sole  entry  under  the  head  of  “ Receipts “ Net 
revenue  over  and  above  expenses  and  interest  for  year  ending 
31  Dec.,  1901,  $80,967.90.” 

A draft  of  this  report  was  produced  and  shewed  how  this 
$80,967.90  was  actually  made  up,  viz.: 
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Net  revenue  of  steamers,  1901  .$34,880.48 

Profit  on  purchase  of  N.W.T. 

Co.  stock 1,861.04 

Less  interest  and  expenses, 

in  flotation  of  stock  ....  12,123.62  6,037.42 

Proportion  of  profits  in 
N.  W.  T.  Co.’s,  earnings 

for  1900  and  1901 40,050.00 

$80,967.90 

The  last  mentioned  sum  of  $40,050  did  not  represent 

dividends  or  profits  received  from  the  N.W.T.  Co.,  but  was  a 

book  entry  in  the  books  of  the  plaintiff  company  representing 
estimated  profits  earned  by  that  company,  and  it  remained  in 
thier  books  as  an  asset  at  the  end  of  1902,  although  they  had 
in  the  meantime  acquired  all  the  stock  of  the  N.W.T.  Co.  and  in 
their  accounts  of  that  year  treated  the  two  companies  as 
merged. 

On  the  15th  December,  1902,  a meeting  of  the  directors  of 
the  plaintiff  company  was  held,  at  which  John  J.  Long  as  presi- 
dent was  in  the  chair.  The  entry  in  the  minutes  of  what  took 
place  is  as  follows : “ The  president  read  an  approximate  state- 
ment of  the  season’s  earnings,  shewing  the  net  earnings  to  be 
$87,583.23.  Moved  by  Wm.  Hendtie,  seconded  by  W.  J. 
Sheppard,  Resolved  that  a dividend  of  5 per  cent,  be  and  is 
hereby  declared  for  the  six  months  ending  Dec.  31  1902  ; on  the 
paid  up  capital  of  this  company,  being  at  the  rate  of  10  per  cent, 
per  annum,  and  that  the  same  be  payable  on  the  2nd  day  of  Jan- 
uary, 1903,”  etc.,  etc.  This  dividend  was  paid  in  due  course. 

On  the  27th  January,  1903,  a meeting  of  the  directors  was 
held  at  Collingwood,  the  president,  John  J.  Long,  in  the  chair. 
The  president  presented  the  annual  financial  statement  and 
auditors’  report,  and  it  was  adopted. 

This  report  contained  a statement  of  profit  and  loss  for  the 
year  as  follows  : 

Receipts. 

Bal.  at  cr.  of  P.  & L.,  1901 $12,356.11 

Gross  earnings  of  steamers $532,301.48 

Total  expenses  443,781.56 

Net  profit 88,519.92 

Premium  on  shares 28,533.50 


$129,409.53 
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Appropriations. 

Half-yearly  dividend,  1st  July,  1902.  .$28,000.00 
“ “ “ 2nd  Jan.,  1903.  . 41,773.84 


Directors’  fees,  etc 3,910.00 

Transferred  to  rest  account 40,000.00 


“ “ P. &L.  account,  1903.  . 15,725.69  $129,409.53 

Indorsed  upon  the  report  presented  to  the  shareholders  was 
a report  purporting  to  be  signed  by  the  auditors  of  the  company 
that  they  had  examined  the  books  and  vouchers  of  the  company 
for  the  year  ending  the  31st  December,  1902,  and  found  the 
attached  statement  a true  and  correct  report  of  the  same. 

A directors’  meeting  was  held  on  the  9th  June,  1903,  John 
J.  Long,  president,  in  the  chair.  It  was  moved  by  Wm.  Hendrie, 
and  seconded  by  H.  B.  Smith,  that  a dividend  of  5 per  cent,  for 
the  six  months  ending  June  30, 1903,  should  be  paid  to  the  share- 
holders ; and  this  dividend,  amounting  to  $42,000,  was  accord- 
ingly  paid. 

At  the  end  of  the  season  of  1903  it  was  found  that  the  net 
earnings  for  the  year  of  the  amalgamated  company  had  been 
only  $26,397.60,  and,  as  $42,000  had  been  paid  out  in  July  for 
dividends,  the  whole  profit  for  the  year  as  well  as  the  balance 
of  $15,725.69  carried  to  the  profit  and  loss  account  from  the 
year  1902  were  wiped  out  by  the  July  dividend  with  the 
exception  of  $123.29,  and  no  dividend  was  therefore  declared. 
No  dividend  has  since  been  declared.  At  the  beginning  of  1904 
Mr.  J.  J.  Long  ceased  to  be  president  and  went  to  Europe,  and 
his  successor,  Mr.  Hammond,  ascertained  in  March  of  that  year, 
by  an  expert  examination  of  the  books,  that  the  profits  for  the 
year  1902,  instead  of  being  $88,519.92,  as  represented  by  the 
report  to  the  shareholders  in  that  year,  were  only  $57,568.85, 
and  a correspondence  upon  the  subject  took  place  between  the 
president  and  Mr.  J.  J.  Long,  who  was  still  in  Europe  and  who 
did  not  return  until  June,  1904.  Mr.  Long  said  that  the  figures  for 
the  report  had  been  furnished  to  him  by  Mr.  Charles  Macdonald, 
who  kept  the  accounts  of  the  plaintiff  company,  and  had  done  so 
since  its  formation,  and  that  he  could,  no  doubt,  explain  the  dis- 
crepancy. Mr.Macdonald  on  beingapplied  to  stated  that  thefigures 
in  the  report  were  not  those  which  he  had  given  to  Mr.  Long. 
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Finally,  after  Mr.  Long’s  return,  Mr. Macdonald  was  brought  down 
to  Toronto  by  the  president  upon  a day  when  Mr.  Long  had  gone 
to  Collingwood,  and  his  story  was  taken  down  and  put  in  the 
form  of  a statutory  declaration  by  the  solicitor  for  the  company. 
Upon  the  facts  stated  in  this  declaration  Mr.  Long  was  charged 
with  having  been  guilty  of  fraud  in  the  preparation  of  the 
reports  of  December,  1902,  and  January,  1903,  and  damages 
were  claimed  from  him,  and,  as  appears  from  the  report  for  the 
year  1904,  put  in  as  an  exhibit,  negotiations  for  a settlement 
took  place  which  came  to  an  end  by  the  death  of  Mr.  Long 
about  the  4th  July,  1905. 

It  is  admitted  by  the  defendants  that  in  the  approximate 
statement  submitted  to  the  directors  by  J.  J.  Long  on  the  15th 
December,  1902,  upon  which  the  dividend  for  that  half  year 
was  actually  declared,  the  net  earnings  of  ti\e  company  for  the 
season  of  1902  were  overstated  to  the  amount  of  over  $30,000; 
and  that  in  the  report  for  the  same  year  in  which  the  approxi- 
mate estimate  was  supposed  to  have  been  corrected  by  the 
ascertainment  of  actual  results,  the  net  earnings  for  that  season 
were  overstated  to  the  amount  of  nearly  $31,000  ; but  it  is 
contended  by  the  defendants  that  the  proof  of  wilful  and  fraudu- 
lent misstatement  on  the  part  of  J.  J.  Long,  sufficiently  convincing 
to  justify  me  in  finding  him  to  have  been  guilty  of  deceit,  is  not 
forthcoming. 

The  plaintiffs’  case  largely  though  not  entirely  depends 
upon  the  evidence  of  Charles  Macdonald,  who  kept  the 
books  and  accounts  of  the  Northern  Navigation  Co.  for  several 
years  at*  Collingwood.  After  the  return  to  Canada  of  Mr.  J.  J. 
Long  early  in  June,  1904,  and  after  two  interviews  upon  the 
subject  between  him  and  Mr.  Hammond,  Macdonald  was  brought 
down  to  Toronto  on  the  15th  June,  1904,  and  he  made  a statu- 
tory declaration  in  Mr.  Hammond’s  office,  drawn  by  the  solicitor 
for  the  company,  from  statements  then  made  by  Macdonald. 
This  declaration  was  produced  at  the  trial  by  the  plaintiffs  at 
the  request  of  the  defendants,  who  put  it  in. 

Macdonald  was  sworn  as  a witness  at  the  trial, and  his  evidence 
was  to  the  following  effect,  agreeing  in  substance  with  his  statu- 
tory declaration.  Down  to  the  end  of  1902  the  accounts  of  what 
was  called  the  Sarnia  branch  of  the  business,  that  is  to  say,  the 
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business  connected  with  the  steamers  of  the  North-Western 
Transportation  Co.,  were  kept  at  the  office  of  that  company  in 
Sarnia;  the  accounts  of  what  was  called  the  Collingwood  branch, 
that  is,  the  business  connected  with  the  steamers  of  the  Northern 
Navigation  Co.,  were  kept  by  Macdonald  at  the  office  of  that 
company  in  Collingwood. 

In  December,  1902,  the  accounts  of  the  Sarnia  branch  of  the 
business  had  not  been  completed,  and  the  only  information 
possessed  by  Macdonald  with  regard  to  them  was  derived  from 
the  “ trip  sheets  ” of  the  Sarnia  steamers,  which  were  forwarded 
each  week  to  the  Collingwood  office.  These  sheets  shewed  the 
gross  amount  of  freight  and  passenger  earnings  of  the  trip  to 
which  they  related  and  the  expenses  of  the  trip,  but  did  not 
shew  the  “ line  expenses,”  that  is  to  say,  the  general  expenses 
of  the  whole  business,  apart  from  the  particular  expenses  of 
each  trip.  The  account  of  the  Collingwood  business  had  not 
been  completed  for  the  season,  so  that  only  an  approximate 
estimate  of  the  earnings  could  be  made.  It  was  usual  about 
the  middle  of  December  to  make  up  an  approximate  estimate  of 
the  earnings  for  the  year  for  ihe  purpose  of  the  declaration  of  a 
dividend,  and  Macdonald  upon  being  asked  by  Mr.  J.  J.  Long, 
shortly  before  the  directors’  meeting  of  the  15th  December, 
1903,  to  prepare  such  a statement,  thus  describes  what  took 
place:  “ As  nearly  as  I can  remember,  I made  up  an  approximate 
statement  of  the  earnings  of  the  N.  N.  Co.,  shewing  the  result 
of  that,  and  then  made  up  an  approximate  statement  from  the 
trip  sheets  of  the  N.W.T.  Co.,  and  gave  these  figures  to  Mr.  J.  J. 
Long,  who  usually  made  out  the  wording  and  everything  of  the 
report  himself.” 

“ Q.  How  did  you  come  to  make  up  that  report  ? A.  At  his 
request. 

“ Q.  Well,  what  did  you  put  in  the  report?  A.  Just  the 
figures  that  I got  from  the  trip  sheets  and  from  the  books  of 
the  N.  N.  Co. 

Q.  “ Did  you  give  that  report  to  Mr.  Long  ? A.  I did,  sir. 

Q.  “ Did  you  explain  anything  in  particular  about  it  to  him  ? 
A.  I explained  to  him  at  the  time  that  the  trip  sheets  did  not 
appear  to  have  the  line  expenses  included  in  the  expenses  of  the 
trip 
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“ Q.  What  did  he  say  as  to  that  ? A.  He  said  to  never 
mind  that ; to  make  the  report  up  according  to  the  trip  sheets.” 

He  then  said  that  from  the  information  he  had  before  him 
the  largest  amount  he  could  have  estimated  as  the  profit  of  both 
lines  for  the  season  was  about  $67,000. 

The  approximate  estimate  submitted  by  Mr.  J.  J.  Long  to 
the  directors’  meeting  on  the  15th  December,  1902,  shewed  the 
earnings  at  $87,585.23. 

Macdonald  then  stated  that  shortly  before  the  directors’ 
meeting  of  the  27th  January,  1903,  at  which  the  annual  statement 
and  report  for  the  year  was  presented,  he  was  asked  by  Mr. 
Long  to  prepare  the  figures  for  the  statement.  At  that  time 
his  own  accounts  of  the  Collingwood  branch  were  completed, 
but  he  had  no  return  of  the  result  of  the  accounts  for  the  year 
from  the  Sarnia  branch.  At  the  request  of  Long  he  telephoned 
to  the  Sarnia  office  for  them  and  gave  them  to  him  for  insertion 
in  the  proposed  statement,  which  Long  then  prepared.  Mac- 
donald says  the  statement  as  prepared  by  Long  did  not  contain 
the  figures  given  him,  but  shewed  figures  more  favourable  to  the 
company  by  some  $20,000  or  $30,000,  he  could  not  recollect  the 
exact  amount,  but  it  was  in  that  neighbourhood.  He  was  asked 
why  he  did  not  call  Mr.  Long’s  attention  to  this  discrepancy, 
and  he  answered  with  emphasis : “ Nobody  would  be  likely  to 
tell  Mr.  J.  J.  Long  he  was  doing  things  wrong ; he  was  making 
up  the  statement  to  suit  himself ; I had  nothing  to  do  with 
making  it  up  ; I gave  him  all  the  facts  I could  give  him,” — an 
answer  perfectly  natural  and  unstudied  which  seemed  to  throw 
valuable  light  upon  the  relation  in  which  the  two  men  stood  to 
one  another : Macdonald  a mere  bookkeeper  doing  only  what 
his  employer  told  him  to  do  and  not  venturing  to  remonstrate. 

, A partial  draft  of  the  report  of  the  directors  to  the  share- 
holders for  the  year  1902,  with  pencil  figures  and  amendments 
of  the  previous  year’s  report,  in  the  handwriting  of  Mr.  J.  J. 
Long,  is  produced,  shewing  his  own  personal  connection  with 
the  statement  and  report.  The  report  when  drawn  by  Mr.  Long 
was  handed  to  Macdonald  in  order  that  it  might  be  typewritten, 
and  Macdonald  did  not  see  it  again  until  it  was  printed. 

Indorsed  upon  the  printed  report  is  the  certificate  of  the 
auditors  of  the  company,  dated  the  24th  January,  1903,  in 
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which  they  certify  that  they  have  examined  the  books  and 
vouchers  and  find  the  attached  statement  true  and  correct. 

The  two  auditors  were  called  as  witnesses  and  stated  that 
they  had  never  seen  the  books  and  vouchers  relating  to  the 
Sarnia  branch  of  the  business,  and  their  recollection  was  that 
the  certificate  they  signed  was  confined  to  the  Collingwood 
branch.  My  view  on  this  point  was  that  they  had  probably 
signed  the  certificate  which  was  drawn  and  laid  before  them 
without  observing  its  contents. 

The  books  of  the  Collingwood  branch  were  made  to  agree 
with  the  report  of  the  year  1902  in  the  following  manner  by 
Macdonald  : he  took  from  the  printed  report  the  gross  earnings 
as  stated  there  of  both  branches  ; he  deducted  from  them  the 
gross  earnings  of  the  Collingwood  branch,  which  he  knew ; and 
treated  the  balance  as  the  gross  earnings  of  the  Sarnia  branch, 
charging  it  to  the  N.W.T.  Co.  and  certifying  it  to  the  revenue 
account  in  his  own  books.  In  the  same  way  he  took  from  the 
printed  report  the  gross  expenses  stated  there  of  both  branches ; 
he  deducted  from  them  the  gross  expenses  of  the  Collingwood 
branch,  which  he  knew,  and  treated  the  balance  as  the  gross 
expenses  of  the  Sarnia  branch,  crediting  it  to  N.W.T.  Co.,  and 
charging  it  to  the  revenue  account  in  his  own  books. 

Macdonald  says  he  made  these  entries  by  Mr.  J.  J.  Long’s 
express  direction.  When  the  accountant,  Mr.  W.  H.  Cross,  came  to 
examine  the  books  in  March,  1904,  he  discovered  that  the  result 
of  these  entries  was  to  shew  a profit  of  nearly  $31,000  greater 
than  the  books  themselves  actually  shewed  at  the  time  they 
were  made. 

The  evidence  of  the  witness  Macdonald  was  given,  so  far  as 
I could  judge,  with  fairness  and  candour.  He  appeared  at  one 
time  to  have  varied  from  a former  statement  in  some  degree, 
but  I came  to  the  conclusion  that  this  arose  from  his  having 
misunderstood  the  precise  question  which  was  asked  him. 

It  was  strongly  urged  against  the  credibility  of  his  testi- 
mony, that  having  made  the  statutory  declaration  of  the  15th 
June,  1904,  he  was  in  vincwlis  and  was  not  free  to  vary  from 
it  except  at  the  risk  of  a prosecution  for  perjury. 

The  foundation  for  the  criticism  of  counsel  for  the  defend- 
ants upon  the  action  of  the  solicitor  for  the  plaintiff 
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company  in  obtaining  this  declaration  seems  to  be  the  remarks 
of  Lord  Langdale,  Master  of  the  Rolls,  in  Harvey  v.  Mount 
(1845),  8 Beav.  439,  at  p.  454,  followed  as  they  are  by  those  of 
Strong,  J.,  in  the  Welland  Election  Case  (1892),  20  S.C.R. 
376,  at  p.  392,  in  both  of  which  cases  the  action  of  a solicitor 
who  took,  in  the  one  case,  an  affidavit,  and  in  the  other  case, 
a statutory  declaration,  from  a person  whom  he  intended  to 
examine  as  a witness  in  a proceeding  then  pending  in  Court, 
was  spoken  of  as  “ erroneous  ” or  “ improper,”  because  the  effect 
would  be  to  entangle  the  conscience  of  the  proposed  witness. 
These  cases  can  not  be  taken  as  being  on  all  fours  with  the 
present,  for  the  reason  that  when  the  statutory  declaration  of 
Macdonald  was  taken  no  action  was  pending,  nor,  so  far  as 
appears,  was  the  necessity  for  bringing  an  action  contemplated. 
At  the  same  time,  however,  I am  bound  to  say  that  a simple 
signed  statement  would  have  been  quite  as  effectual  for  any 
conceivable  purpose,  more  so  for  most  purposes,  and  would  not 
have  been  open  to  the  objections  which  have  been  taken  here. 
The  taking  of  unnecessary  statutory  declarations  is  a practice 
which  should  be  avoided.  See  also  Re  South  Oxford  Provincial 
Election  (1902),  1 O.W.R.  795. 

In  weighing  Macdonald’s  evidence  against  this  objection  to 
it,  I have  sought  in  vain  for  any  motive  which  should  cast  upon 
him  the  blame  for  that  which  has  taken  place,  and  lift  it  from 
the  shoulders  of  Long.  There  is  no  doubt  that  the  report 
exaggerates  the  earnings  for  1902  by  some  $30,000,  and  that  the 
books  of  the  company  were  made,  by  means  of  fictitious  entries, 
to  corroborate  the  misstatements  in  the  report.  Either  Mac- 
donald or  Long  is  responsible.  Macdonald  is  here  and  has  told 
the  story  which  I have  given  above.  Long  is  not  here  to  con- 
tradict him  ; but  Macdonald  was,  so  far  as  I can  see,  without 
any  motive  to  missrepresent  the  position  of  the  company  or  to 
throw  upon  Long  the  odium  of  having  wilfully  misled  the  board 
and  the  shareholders.  When  Macdonald  made  his  statement  to 
Mr.  Hammond,  Long  was  alive  and  was  in  a position  to  contra- 
dict it ; it  is  not  as  if  the  charges  had  been  kept  back  until 
Long  was  dead.  Long,  on  the  other  hand,  was  in  a position 
with  regard  to  the  company  which  made  a continuance  of  con- 
fidence in  its  earning  power  a matter  of  much  importance  to 


XL] 


ONTARIO  LAW  REPORTS. 


239 


him,  and  there  seems  no  doubt  that  he  profited  largely  by  the 
erroneous  belief  of  other  people  in  the  ability  of  the  company 
to  pay  dividends  which  his  report  of  January,  1903,  was  calcu- 
lated to  induce.  On  the  17th  February,  1903,  he  sold  200 
shares  of  his  stock  for  $28,385,  that  is  to  say,  at  a premium  of 
nearly  42  per  cent.,  and  on  the  30th  September,  1903,  he  sold 
94  shares  at  a premium  of  17  J per  cent.,  retaining  only  the  50 
shares  required  to  qualify  him.  Besides  this,  the  firm  of  Thos. 
Long  & Bro.,  composed  of  himself  and  his  brother,  sold  100 
shares  on  the  19th  February,  1903,  and  70  more  on  the  2nd 
March,  1803. 

In  considering  the  question  of  the  motive  and  intention  to 
be  imputed  to  J.  J.  Long,  it  appears  to  be  pertinent,  although  my 
conclusions  by  no  means  depend  upon  it,  to  refer  to  the  mislead- 
ing character  of  the  statement  inserted  as  to  the  net  revenue  for 
the  year  1901,  in  the  report  for  that  year,  and  the  absence  of 
the  items  making  up  the  figures  of  $80,967.90,  which  were  set 
forth  in  the  draft  report,  but  not  in  the  report  presented  to  the 
shareholders,  and  to  the  fact  that  in  July  and  November  and 
December  of  1902  J.  J.  Long  sold  a large  quantity  of  stock 
at  high  prices. 

No  dividend  has  been  paid  on  the  stock  since  that  paid  in 
July,  1903 ; it  does  not  appear  that  any  statement  of  approxi- 
mate earnings  for  the  half  year  was  or  could  be  furnished  so 
early  in  the  season  ; and  I think  it  must  properly  be  assumed 
that  the  dividend  of  $42,000  then  paid  was  paid  upon  the 
strength  of  the  report  of  the  previous  January. 

Upon  the  whole,  therefore,  I find  myself  compelled  to  the 
conclusion  that  the  statement  of  approximate  earnings  laid 
before  the  directors  by  J.  J.  Long  on  the  15th  December,  1902, 
and  the  annual  statement  presented  by  him  to  the  board  on  the 
27th  January,  1903,  and  afterwards  to  the  shareholders,  were 
untrue  to  his  knowledge,  and  that  the  earnings  for  the  year 
1902  were  wilfully  misrepresented  by  him  in  order  that  the 
directors  might  be  induced  to  declare  dividends  which  they 
would  not  have  declared  had  they  been  made  aware  of  the  true 
earnings. 

The  question  as  to  whether  the  directors  acted  upon  the 
representations  made  to  them  is  a question  of  fact  which  I have 
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to  determine.  The  evidence  of  Mr.  Hendrie,  one  of  the  directors 
to  whom  the  reports  were  presented,  and  who  agreed  to  the 
declaring  of  the  dividends  of  January  and  July,  1903,  was  very 
positive  that  he  would  not  have  done  so  had  the  true  facts  been 
made  known  ; but  his  cross-examination  shews  the  difficulty 
that  any  honest  witness  must  necessarily  feel  in  saying  posi- 
tively what  course  he  might  have  taken  upon  a state  of  facts 
different  from  that  upon  which  he  had  acted.  Apart,  however, 
from  any  positive  evidence  upon  the  point,  I think  I am  at 
liberty  to  come  to  a conclusion  from  the  probabilities  of  the  case 
as  to  whether  the  directors  acted  upon  the  misrepresentation 
made  to  them  in  declaring  these  dividends.  It  is  against  pro- 
bability that  J.  J.  Long  would  have  misrepresented  the  earnings 
of  the  company  if  he  had  believed  that  the  directors  with  the 
true  facts  before  them  would  have  declared  a ten  per  cent, 
dividend  ; he,  therefore,  may  be  assumed  to  have  been  of  opinion 
that  the  misrepresentation  was  necessary  to  induce  them  to  do 
so.  Then  the  misrepresentation  was  one  which  was  well  calcu- 
lated to  induce  them  to  declare  the  usual  dividend,  for  it  shewed 
earnings  for  the  year  amply  sufficient  for  the  purpose.  The 
dividend  of  ten  per  cent,  required  earnings  of  at  least  $84,000 
to  support  it ; the  earnings  shewn  by  the  report  were  $88,519.92, 
sufficient  to  pay  the  dividend  and  leave  a surplus ; whereas  the 
real  earnings  were  only  $57,568.85,  which  would  not  have 
justified  a dividend  of  even  seven  per  cent,  for  the  year. 

I come  to  the  conclusion  therefore  that  in  declaring  the 
dividends  of  January  and  July,  1903,  the  directors  acted  upon 
the  misrepresentations  made  to  them  by  J.  J.  Long  : see  Smith 
v.  Chadwick  (1884),  9 App.  Cas.  187,  196 ; Aarons  Reefsr 
Limited , v.  Twiss,  [1896]  A.C.  273,  280. 

The  defendants  contend  that  the  plaintiffs  have  suffered  no 
damage,  because  the  money  which  was  paid  out  was  paid  out  in 
dividends  to  the  shareholders,  and  was  not  paid  out  of  capital, 
but  out  of  moneys  which  could  lawfully  be  applied  in  payment 
of  dividends. 

It  is  true  that  these  dividends  were  not  paid  out  of  the 
actual  fixed  capital  of  the  company,  and  that  the  payment  was 
not  ultra  vires,  and  that  it  was  paid  to  the  persons  who  were 
then  the  shareholders  of  the  company  ; but  the  fact  remains 
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that  by  reason  of  the  misrepresentation  of  the  position  of  their 
affairs  the  company  has  parted  with  sums  of  money  which,  but  for 
that  misrepresentation,  it  may  reasonably  be  assumed,  would  still 
be  at  their  credit.  The  fact  that  the  then  shareholders  received 
this  money  does  not  help  the  company  back  to  their  money ; it 
is  the  company  and  not  the  shareholders  who  now  sue  to  recover 
it ; and  it  is  evident  (though  that  makes  no  difference  in  the 
principle)  that  the  present  shareholders  are  not  the  same  as 
those  who  received  the  dividends.  But  for  the  misrepresenta- 
tion the  company  would  now  be  in  possession  of  so  much  more 
working  capital  or  would  be  indebted  to  the  bank  in  so  much 
less. 

The  amount  of  the  damages  which  the  plaintiffs  should 
recover  is  a matter  of  more  difficulty.  To  speculate  as  to  whether 
the  directors  would  have  declared  any  dividend,  and  if  so  at 
what  rate,  would  be  to  embark  upon  a most  unsatisfactory  and 
uncertain  inquiry.  On  the  other  hand,  I do  not  think  I can  err 
against  the  defendants  if  I assume  that  the  earnings  of  the  com- 
pany were  misstated  by  J.  J.  Long  in  a round  amount  which  he 
thought  would  be  sufficient  to  induce  the  directors  to  keep  up 
the  ten  per  cent,  dividend,  and,  with  it,  the  market  price  of  the 
stock.  On  the  other  hand,  if  the  company  are  put  back  in  the 
position  in  which  they  would  have  been  had  the  representations 
made  to  the  directors  been  true,  I think  they  will  have  received 
all  that  they  can  properly  claim.  I therefore  assess  the  damages 
at  $34,500,  which  I make  up  by  taking  the  amount  of  the  mis- 
representation at  the  end  of  December,  1902,  to  have  been 
roundly  $30,000,  and  I add  three  years’  interest  at  5 per  cent. 

The  defendants  must  also  pay  the  costs  of  the  action. 
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[IN  THE  COURT  OF  APPEAL.] 

The  King  v.  Martin  Quinn. 

Criminal  Law — Acquitted  on  Indictment  for  Personation  at  Election — Subsequent 

Indictment  for  Perjury  in  taking  Oath  of  Identification — Validity  of  Plea 

of  Autrefois  acquit — Right  to  Acquittal  at  Common  Law — Criminal  Code 

sec.  7. 

The  prisoner  was  indicted  at  the  assizes  in  having  applied  for  and  voted  on  a 
ballot  in  another  person’s  name  at  a Dominion  Election,  on  which  charge  he 
was  acquitted.  He  was  subsequently  indicted  and  convicted  for  perjury  in 
having,  on  the  same  occasion,  taken  the  oath  of  identity  : — 

Held,  that  the  offences  were  distinct  ; the  personation  being  complete  under 
sec.  141  of  the  Dominion  Election  Act  1890,  when  he  applied  for  the  ballot ; 
while  the  charge  of  perjury,  which  was  an  offence  under  the  Criminal  Code, 
was  not  committed  until,  on  being  challenged,  he  took  the  false  oath  ; and 
therefore,  a plea  of  autrefois  acquit  could  not  be  set  up  as  an  answer  to  the 
subsequent  indictment. 

Held , however,  Osler,  J.A.,  and  Teetzel,  J. , dissenting,  that  he  had  a good 
defence  at  common  law — which  was  reserved  to  him  under  sec.  7 of  the  Code 
— for  the  identity  of  the  person  committing  the  offence  was  essential  in  both 
indictments,  and  the  acquittal  on  the  first  indictment  being  a finding  on 
that  question,  it  was  res  judicata,  and  could  not  be  again  raised  on  the 
perjury  charge. 

This  was  a case  reserved  by  Meredith,  J.,  at  the  Middlesex 
Spring  Assizes,  1905. 

The  prisoner  had  been  indicted  at  the  Winter  Assizes  for 
personation  committed  on  November  3rd,  1904,  at  a Dominion 
Election,  in  having  applied  for  a ballot  and  having  voted  in  the 
name  of  Frederick  Palmer. 

He  was  also  indicted  for  perjury  on  the  same  occasion,  the 
oath  of  identity  having  been  administered  at  the  poll. 

To  both  indictments  he  pleaded  not  guilty. 

He  was  tried  at  the  Winter  Assizes  for  the  personation  and 
acquitted.  The  charge  of  perjury  was  traversed  to  the  Spring 
Assizes,  when  he  was  tried  and  found  guilty. 

Upon  this  trial  he  sought  and  obtained  leave  to  plead  a plea 
of  autrefois  acquit , but  the  trial  Judge  ruled  that  his  acquittal  on 
the  indictment  for  personation  did  not  support  this  plea,  and 
that  the  Judge  had  not  power,  and  ought  not,  if  he  had  such 
power,  to  then  direct  the  jury  to  acquit  the  prisoner,  or  require 
the  jury  to  find  a verdict  of  “ not  guilty,”  against  the  deter- 
mination of  the  Crown  to  prosecute  and  seek  a conviction. 
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It  was  admitted  that  the  same  person  committed  both 
crimes  ; he  sought  to  vote  ; his  vote  was  objected  to,  and  he 
was  sworn  and  voted. 

The  main  question  of  fact  in  both  trials  was  whether  the 
prisoner  was  that  person ; a question  of  identity. 

The  trial  Judge  reserved  for  this  Court  the  two  following 
questions  : 

( 1 ) Whether,  there  was  error  in  the  ruling  that  the  plea  of 
autrefois  acquit  was  not  supported  by  the  evidence ; and  if  so 
whether  the  Court  of  Appeal  has  power,  and  ought,  because  of 
such  error  to  quash  the  conviction,  or  acquit  the  prisoner,  or 
grant  a new  trial  ; 

(2)  Whether,  assuming  such  ruling  to  have  been  right,  the 
trial  Judge  had  power  and  ought,  because  of  the  other  trial  and 
acquittal,  to  have  discharged  the  prisoner,  or  have  required  the 
jury  to  find  a verdict  of  “not  guilty,”  and  then  have  discharged 
him  ; and  if  so,  what,  if  any  relief  the  Court  of  Appeal  can  now, 
against  the  will  of  the  Crown,  give. 
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On  October  11,  1905,  the  case  was  heard  before  Moss,  C.J.O., 
Osler,  Garrow,  Maclaren,  JJ.A.,  and  Teetzel,  J. 


J.  M.  McEvoy,  for  the  prisoner.  The  question  of  the  identity 
of  the  prisoner  on  the  trial  of  the  indictment  for  personation 
was  one  of  the  material  facts  submitted  to  the  jury.  It  was 
also  a material  fact  submitted  to  them  on  the  charge  for  perjury. 
The  prisoner,  therefore,  having  been  acquitted  on  the  charge  for 
personation,  this  amounts  to  a finding  as  to  the  identity  of 
the  prisoner,  namely,  that  he  was  not  the  person  who  had 
committed  that  offence.  To  try  the  prisoner  again  on  the 
charge  for  perjury  is  to  put  him  again  on  trial  on  the  question 
of  identity  and  therefore  the  plea  of  autrefois  acquit  is  properly 
pleadable  to  that  indictment.  In  any  event  the  prisoner  was 
entitled  at  common  law  to  succeed  on  the  plea  of  “ not  guilty,” 
and  it  was  the  duty  of  the  Judge  under  the  circumstances  to 
have  directed  the  jury  to  bring  in  a verdict  of  not  guilty,  and 
to  have  discharged  the  prisoner : Regina  v.  King,  [1897]  1 Q.B. 
214  18  Cox  C.C.  447,  450;  Regina  v.  Stanton  (1851),  5 Cox 
C.C.  324  ; Regina  v.  Elrington  (1861),  1 B.  & S.  688,  9 Cox  C.C. 
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c-  A-  86  ; Rex  v.  Emden  (1808),  9 East  437  ; Regina  v.  Miles  (1890), 
1905  24  Q.B.D.  423. 

King  J.  R.  Cartwright,  K.C.,  for  the  Crown.  There  was  a material 

Quinn.  difference  between  the  evidence  submitted  on  the  charge  for 

personation  and  that  of  perjury.  The  offences  are  separate  and 
distinct.  The  prisoner  may  be  guilty  of  the  act  of  personation 
without  being  guilty  of  the  act  of  perjury.  The  plea  therefore 
of  autrefois  acquit  afforded  no  defence  to  the  indictment.  Neither 
was  any  defence  at  common  law  established  : Paley  on  Con- 
victions, 8th  ed.,  868;  Bishop’s  Criminal  Law,  7th  ed.,  vol.  l,p. 
1052  ; Roscoe’s  Criminal  Evidence,  12th  ed.,  p.  175  ; Archbold’s 
Criminal  Pleading,  2nd  ed.,  169;  Regina  v.  Seme,  107  Central 
Court  Sess.  papers  418,  referred  to  in  Archbold  Crim.  Pleading, 
at  p.  171  ; Russell  on  Crimes,  6th  ed.,  vol.  1,  p.  38  ; Regina  v. 
O'Brien  (1882),  15  Cox  29  ; Regina  v.  Bird  (1851),  2 Den.  94. 

December  30.  Osler,  J.A.: — I agree  with  the  views  ex- 
pressed by  my  brother  Meredith  at  the  trial,  and  with  those  of 
my  brother  Teetzel  on  this  appeal.  Clearly  autrefois  acquit  was 
no  defence.  The  crime  for  which  the  defendant  was  previously 
tried  and  acquitted  being  entirely  different  from  that  for  which 
he  was  subsequently  indicted  ; and  to  bring  the  latter  prosecution 
within  the  common  law  prohibition  as  being  a second  jeopardy 
for  the  same  offence  it  must,  according  to  my  view  of  the 
authorities,  appear  that  the  former  offence  is  identical  with  that 
being  now  prosecuted,  both  as  to  the  act  and  the  crime.  The 
cases  of  Regina  v.  Magrath  (1867),  26  U.C.R.  385,  and  Rex 
v.  Sheen  (1827),  2 C.  & P.  634  may  be  referred  to. 

I would  therefore  answer  both  questions  in  the  negative  and 
affirm  the  conviction. 


Maclaren,  J.A.: — The  law  as  to  the  plea  of  autrefois  acquit 
is  laid  down  in  Russell  on  Crimes  (6th  ed.)  vol.  1,  p.  38,  as 
follows  : “ Where  a man  is  indicted  for  an  offence  and  acquit- 
ted, he  cannot  be  again  indicted  for  the  same  offence,  provided 
the  first  indictment  were  such  that  he  could  have  been  lawfully 
convicted  on  it.  If  so  indicted  a second  time,  he  may  plead 
autrefois  acquit .” 

All  the  authorities  substantially  agree  in  this  statement  of 
the  law  ; the  difficulty  is  in  the  application  of  it  to  particular 
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cases.  It  is  not  necessary  that  the  two  offences  should  expressly 
or  by  name  be  the  same  in  both  indictments.  If  the  offence 
in  the  first  indictment  of  which  the  accused  has  been  acquitted 
is  a lower  one,  and  is  included  in  that  set  forth  in  the  second 
indictment,  or  if  it  be  a higher  one,  and  includes  the  offence  set 
forth  in  the  second  indictment,  the  plea  of  autrefois  acquit  must 
be  given  effect  to  and  the  accused  discharged.  The  above  rule 
applies  not  only  to  the  precise  offence  which  is  expressly 
charged  in  the  first  indictment,  but  also  to  any  offence  of  which 
the  accused  might  have  been  found  guilty  under  it.  It  also 
applies,  a fortiori , when  after  an  acquittal,  a more  serious 
charge  is  laid  by  adding  a statement  of  intention  or  circum- 
stances of  aggravation,  tending  if  proved  to  increase  the  punish- 
ment See  sec.  633  of  the  Code,  and  Regina  v.  Miles , 24  Q.B.D. 
423. 

It  is  said  that  the  true  test  is  whether  the  evidence  neces- 
sary to  support  the  second  indictment  would  have  been  suffi- 
cient to  procure  a legal  conviction  on  the  first : 2 East,  P.C.  p. 
522  ; Rex  v.  Vandercomb  (1796),  2 Leach  C.C.  708  ; Rex  v. 
Skeen , 2 C.  & P.  634  ; Rylcy  v.  Brown  (1890),  17  Cox  C.C. 
79  ; Paley  on  Summary  Convictions,  8th  ed.,  168  ; 1 Bishop’s 
Criminal  Law,  7th  ed.,  1052. 

Applying  these  principles  to  the  present  case  I am  of  opinion 
that  the  plea  of  autrefois  acquit  was  not  made  out,  and  thatvt 
was  properly  dismissed  by  the  trial  Judge.  The  offences  are 
not  the  same.  The  offence  of  personation  was  complete  under 
sec.  114  of  the  Dominion  Elections  Act,  1900,  when  the  per- 
sonator  applied  at  the  poll  for  a ballot  in  the  name  of  Benjamin 
Palmer.  The  offence  of  perjury  under  the  Criminal  Code  is  one 
of  an  entirely  different  nature  ; and  was  not  committed  until, 
on  being  challenged,  the  personator  took  the  false  oath  that  he 
was  Benjamin  Palmer  named  in  the  voters’  list.  It  is  true  that 
the  second  offence  could  not  have  been  committed  unless  it  had 
been  preceded  by  the  first,  as  the  deputy-returning  officer  had 
no  authority  to  administer  the  oath  unless  the  party  had  first 
applied  for  a ballot  in  the  name  of  an  elector.  But  I think  it 
cannot  be  said  that  the  second  offence  includes  the  first ; they 
are  separate  and  distinct  acts  and  offences.  In  proving  the 
second  it  would  be  necessary  to  give  evidence  of  the  first ; but 
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it  would  be  merely  introductory  or  preliminary,  and,  in  my 
opinion,  if  the  charge  of  perjury  had  been  tried  first  and  had 
failed  for  any  cause,  the  jury  could  not  in  an  indictment  or 
count  for  that  offence  bring  in  a verdict  of  guilty  of  personation. 

Although  the  plea  of  the  accused  under  631  of  the  Criminal 
Code  cannot  be  upheld,  it  remains  to  be  seen  whether  under  the 
circumstances  he  has  a good  defence  at  common  law  which  has 
been  reserved  to  him  by  sec.  7 of  the  Code  which  reads  as  fol- 
lows : “ All  rules  and  principles  of  the  common  law  which 
render  any  circumstances  a justification  or  excuse  for  any  act, 
or  a defence  to  any  charge,  shall  remain  in  force  and  be  appli- 
cable to  any  defence  to  a charge  under  this  Act  except  in  so  far 
as  they  are  hereby  altered  or  are  inconsistent  herewith.” 

Can  the  well-known  maxim  of  the  common  law , Nemo  debet 
bis  vexari  pro  una  et  eadem  causa,  avail  the  accused  under  the 
circumstances  of  this  case  ? 

This  has  been  held  to  govern  in  a case  where  a defendant 
was  convicted  of  two  offences  under  different  statutes,  which 
were  different  in  form,  but  held  to  be  the  same  in  substance  : 
Wemyss  v.  Hopkins  (1875),  L.R.  10  Q.B.  378.  In  that  case  Lord 
Blackburn  said  at  p.  381  : “ The  defence  does  not  arise  on  a plea 
of  autrefois  convict,  but  on  the  well  established  rule  at  common 
law,  that  where  a person  has  been  convicted  and  punished  for 
an  offence  by  a court  of  competent  jurisdiction,  transit  in  rem 
judicatam,  that  is,  the  conviction  shall  be  a bar  to  all  further 
proceedings  for  the  same  offence,  and  he  shall  not  be  punished 
again  for  the  same  matter.” 

Also  where  the  accused  had  been  first  found  guilty  of  obtain- 
ing credit  for  certain  goods  by  false  pretences,  it  was  held  that 
a second  conviction  against  him  for  the  larceny  of  the  same  goods 
was  bad  and  should  be  set  aside  : Regina  v.  King,  [1897]  1 Q.B. 
214.  See  also  Cr.  Code,  sec.  933,  and  Regina  v.  Miles,  24 
Q.B.D.  423. 

The  principle  of  res  judicata  applies  equally  to  an  acquittal 
as  to  a conviction.  Here  also  the  substance  of  the  issue  rather 
than  the  form  must  be  looked  to. 

At  the  second  trial  it  would  be  necessary  for  the  Crown  to 
establish  that  the  person  who  committed  the  perjury  had  applied 
fora  ballot  in  the  name  of  Frederick  Palmer,  as  otherwise  the 
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deputy-returning  officer  would  have  no  authority  to  administer 
the  oath.  The  case  of  the  Crown  then  was  that  the  same  person 
had  committed  both  crimes.  But  the  acquittal  in  the  first  case 
established  that  it  was  not  the  accused  who  had  committed  the 
personation,  and  this  had  become  res  judicata  as  between  the 
Crown  and  the  accused.  The  main  issue  in  both  trials  was  the 
same — a question  of  identity.  At  the  first  trial  this  issue  was 
determined  adversely  to  the  Crown,  and  while  that  decision 
stood  it  was  not  open  to  the  Crown  to  have  it  tried  a second 
time.  To  arrive  at  the  verdict  which  they  did  it  was  necessary 
for  the  second  jury  to  find  that  it  was  the  accused  who  had 
personated  Palmer,  and  thus  in  effect  to  override  and  overrule 
the  contrary  verdict  of  the  first  jury. 

This  defence  is  not  one  of  autrefois  acquit  under  sec.  631  of 
the  Code,  but  under  sub-sec.  2 may  be  relied  on  under  the  plea 
of  “not  guilty.”  It  is  really  a defence  at  common  law  as  pointed 
out  by  Blackburn,  J.,  in  Wemyss  v.  Hopkins , L.R.  10  Q.B.  378, 
and  by  Hawkins,  J.,  in  Regina  v.  King.  There  being  nothing 
inconsistent  with  it  in  the  Code,  it  is  a defence  that  may  still 
be  claimed  and  exercised ; indeed  it  is  stated  in  the  above  cases 
that  it  is  a well  established  rule  and  one  of  the  very  first  prin- 
ciples of  the  criminal  law. 

In  my  opinion  the  answer  to  the  first  question  in  the 
reserved  case  should  be  that  there  was  no  error  in  the  ruling  of 
the  trial  Judge  that  the  plea  of  autrefois  acquit  was  not 
supported  by  the  evidence.  To  the  second  question  the  answer 
should  be  that  the  Judge  should,  because  of  the  first  trial  and 
acquittal,  have  directed  the  jury  to  find  a verdict  of  “ not  guilty,” 
and  then  have  discharged  the  accused. 
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Teetzel,  J.: — For  the  reasons  stated  in  the  judgment 
of  Mr.  Justice  Maclaren,  I agree  that  the  plea  of  autrefois 
acquit  furnished  no  answer  to  the  indictment  in  question. 

I am,  however,  unable  to  concur  in  the  view  that  the 
prisoner’s  acquittal  on  the  indictment  for  personation  estab- 
lishes any  other  defence  at  common  law. 

With  great  respect,  I think  the  cases  of  Wemyss  v.  Hopkins , 
L.R  10  Q.B.  378;  Regina  v.  King,  [1897]  1 Q.B.  214,  and 
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Regina  v.  Miles,  24  Q.B.D.  423,  go  no  further  than  estab- 
lishing that  when  a plea  of  autrefois  acquit  or  of  autrefois 
convict  could  not  be  properly  pleaded  under  the  well  established 
rules  respecting  those  defences,  yet  that  a defence  in  the  nature 
of  either  may  be  pleaded,  where  the  former  conviction  or 
acquittal  was  for  an  offence  substantially  the  same  as  that  con- 
tained in  the  second  charge,  though  clothed  in  different 
language  and  under  a different  statute. 

As  stated  by  Blackburn,  J.,  in  Wemyss  v.  Hopkins,  L.R.  10 
Q.B.  378,  at  p.  381  : “It  is  necessary  in  the  present  case  to 
have  it  proved,  just  as  in  the  case  of  a defence  upon  the  plea  of 
autrefois  convict,  that  on  a former  occasion  the  appellant  was 
charged  with  the  same  assault,  although  not  in  the  same  words 
yet  in  terms  the  same,  and  that  he  was  then  convicted  and  pun- 
ished. That  is  the  substantial  averment  in  the  plea  of  autre- 
fois convict.  . . In  this  case  we  must  rely  upon  the  common 

law.  It  seems  that  the  same  identical  matter  was  brought 
before  a competent  tribunal  and  the  appellant  was  convicted 
and  punished  for  it  . . ; and  therefore  he  cannot  be  tried 

again  for  the  same  thing  before  another  tribunal.” 

In  that  case  the  appellant  had  been  convicted  for  an  offence 
for  which  he  might  have  been  punished  under  either  of  two 
statutes,  and  the  decision  was  that  having  been  convicted  and 
punished  under  one  statute,  he  could  not  be  afterwards  con- 
victed again  for  the  same  act  under  the  other  statute. 

In  Regina  v.  King,  [1897]  1 Q.B.  214,  the  defendant  had 
been  convicted  upon  an  indictment  charging  him  with  obtain- 
ing credit  for  goods  under  false  pretences,  and  it  was  held  that 
he  could  not  afterwards  be  convicted  upon  another  indictment 
for  the  larceny  of  the  same  goods.  At  page  218,  Hawkins,  J., 
says  : “ The  man  had  clearly  been  convicted  of  a misdemeanor 
in  respect  of  obtaining  credit  for  some  goods  which  were  the 
subject  of  the  charge  of  larceny.  It  is  against  the  first  prin- 
ciples of  the  criminal  law,  that  a man  should  be  placed  twice 
in  jeopardy  upon  the  same  facts.  The  offences  are  practically 
the  same,  though  not  their  legal  operation.” 

In  Regina  v.  Miles  a person  had  been  convicted  of  com- 
mon assault  by  a court  of  summary  jurisdiction,  and  was  after- 
wards indicted  for  aggravated  assault  in  connection  with  the 
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same  circumstances.  To  the  indictment  he  pleaded  specially 
setting  up  the  former  trial  and  conviction,  and  alleging  “ that 
the  ‘ assault  and  battery  ’ of  which  the  defendant  was  convicted 
and  the  wounding,  assault  and  battery,  in  the  . . indictment 

are  the  one  and  the  same  assault  and  battery.”  Upon  a case 
stated  the  plea  was  held  to  be  good. 

Pollock,  B.,  at  p.  436,  says  : “ In  substance,  . . . the  plea  and 
the  evidence  establish  that  there  was  but  one  offence,  and  that  the 
acts  done  by  the  defendant  in  respect  of  which  he  was  convicted, 
by  whatever  legal  name  they  might  be  called,  were  the  same  as 
those  to  which  the  indictment  referred,  and  therefore  the  rule  of 
law  Nemo  debet  bis  puniri  pro  uno  delicto  applies,  and  if  the 
prisoner  were  guilty  of  the  modified  crime  only  he  could  not  be 
guilty  of  the  same  acts  with  the  addition  of  malice  and  design.” 

I am  unable  in  either  of  these  cases,  or  the  reasons  con- 
tained in  the  judgments,  or  in  any  other  reported  English  or 
Canadian  case,  to  find  any  justification  for  a defence  at  com- 
mon law  which  is  not  based  upon  the  principle  involved  in  the 
defence  of  autrefois  acquit , which  defence  proceeds  upon  the 
fundamental  common  daw 'maxim,  Nemo  debet  bis  vexari  pro  und 
et  eddem  causa.  In  other  words,  except  in  two  American  cases,  I 
find  no  authority  for  any  special  plea  to  an  indictment  setting 
up  a former  acquittal  or  conviction  which  does  not  involve  the 
question  of  second  peril  for  the  same  or  substantially  the  same 
offence. 

It  was,  of  course,  not  suggested  that  upon  an  indictment  for 
perjury  the  prisoner  can  be  in  any  sense  in  peril  pro  eddem 
causa , as  was  contained  in  the  former  indictment  for  persona- 
tion. The  two  crimes  are  distinctly  different  in  character, 
origin  and  consequences.  The  only  connection  between  the  two 
is  that  the  same  person  committed  both,  and  that  until  the 
personation  was  committed  by  the  person  asking  for  a ballot 
the  deputy-returning  officer  would  not  be  authorized  under  the 
Election  Act  to  administer  the  oath.  So  that  the  crime  of 
personation  was  committed  before  the  distinctly  different  crime 
of  perjury  had  its  inception. 

To  hold  that  the  Crown  upon  the  trial  of  an  indictment  for 
perjury  is  estopped  by  reason  of  the  acquittal  on  the  former 
indictment,  because  of  failure  to  identify  the  prisoner  or  other- 
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wise,  it  seems  to  me  is  extending  the  principle  of  res  judicata 
against  the  Crown  to  a degree  not  warranted  by  anything  I 
can  find  in  English  or  Canadian  jurisprudence,  and  would  be 
calculated  in  many  cases  that  might  be  suggested  to  thwart  the 
administration  of  justice  and  punishment  of  crime. 

The  logical  result  of  such  an  extended  application  of  the 
principle  of  res  judicata , and  its  dangerous  consequences  to  the 
administration  of  justice  is  well  illustrated  in  two  cases  in  the 
Kentucky  Court  of  Appeal,  namely,  Cooper  v.  Commonwealth 
(1899),  106  Ky.  909,  and  Petit  v.  Commonwealth  (1900),  57 
S.W.R.  14,  in  both  of  which  it  was  held  that  on  a trial  for  an 
indictment  for  perjury  alleged  to  have  been  committed  by  the 
defendant  in  asserting  his  innocence  on  a previous  trial  for  a 
misdemeanor,  his  acquittal  on  the  former  trial  is  conclusive 
against  the  falsity  of  such  testimony  on  the  principle  of  res 
judicata. 

The  same  reasoning  would  also  seem  to  be  applicable  to  any 
case  where  the  same  person  commits  several  distinct  crimes  at 
the  same  time  and  place,  for  instance,  house-breaking,  criminal 
assault,  theft  and  arson,  and  upon  a trial  on  an  indictment  for 
one  of  these  offences,  where  the  substantial  issue  between  the 
Crown  and  the  prisoner  is  as  to  his  identity  and  he  succeeds 
upon  an  alibi  (which  may  afterwards  be  discovered  to  have 
been  obtained  by  perjury)  in  getting  an  acquittal. 

There  being  no  provision  for  appeal  or  new  trial  on  motion 
of  the  Crown  in  criminal  cases,  it  seems  to  me  that  both  on 
principle  and  on  the  ground  of  public  policy  the  doctrine  of 
estoppel  by  res  judicata  should  not  be  extended  against  the 
Crown  in  a case  where  it  is  quite  clear  that  the*prisoner  is  not 
being  put  twice  in  peril  for  the  same  or  substantially  the  same 
offence. 

When  in  civil  or  criminal  actions  the  defence  of  res  judicata  j 
applies,  the  original  cause  of  action  or  complaint  is  gone,  and 
the  object  of  the  rule  is  always  put  on  two  grounds : the  one, 
public  policy,  that  there  should  be  an  end  of  litigation ; and  the 
other,  the  hardship  on  the  individual  that  he  should  be  vexed 
twice  for  the  same  cause. 

The  purpose  of  the  rule,  further,  is  to  promote  the  orderly  | 
administration  of  justice,  and  not  defeat  it.  Neither  the  reason,  j 
purpose  or  spirit  of  the  rule  permits  its  application  in  such  a 


XL] 


ONTARIO  LAW  REPORTS. 


251 


manner  as  to  destroy  respect  for  courts  of  justice  or  make  them 
impotent  to  punish  crime.  It  is  Court-made  law,  and  like  other 
common  law  principles  is  not  to  be  stretched  beyond  its  reason. 
It  could  never,  I think,  have  been  intended  to  apply  in  such  a 
case  as  this,  where  its  application  prevents  the  Crown  from 
prosecuting  for  the  crime  of  perjury,  where  no  offence  kindred 
to  that  offence  had  been  previously  adjudicated  upon  as  against 
the  accused. 

As  further  shewing  the  unreasonableness  of  its  application 
in  this  case,  one  has  only  to  apply  the  test  of  mutuality,  which 
is  a necessary  feature  of  the  defence  of  estoppel : Smith  v.  Wall- 
bridge  (1856),  6 C.P.  324  ; Everest  & Strode  on  Estoppel, 
5 ; so  that  if  there  had  been  a conviction  on  the  first  trial,  the 
Crown  would,  at  the  perjury  trial,  be  entitled  to  use  the  record 
of  conviction  to  prove  the  identity  of  the  prisoner  and  also  to 
prove  the  authority  of  the  deputy-returning  officer  to  administer 
the  oath,  which  would  seem  to  me  to  be  a most  incongruous 
method  of  proof. 

I think,  however,  that  the  doctrine  of  estoppel  by  former 
judgment  in  criminal  cases  is,  as  stated  by  Bigelow  on  Estoppel 
(oth  ed.)  p.  89,  based  upon  technical  views  of  jeopardy  and  not 
upon  principles  of  res  judicata,  and  that  where,  as  in  this  case, 
there  is  no  pretence  of  second  jeopardy  the  doctrine  of  res 
judicata  does  not  apply.  See  also  Justice  v.  Commonwealth 
(1885),  81  Va.  209. 

I think  this  is  the  proper  view  to  be  deduced  from  the  cases 
referred  to  at  the  beginning  of  this  judgment ; also  Regina  v. 
Morris  (1867).  L.R.  1 C.C.  90;  Lochyer  v.  Ferryman  (1877), 
2 App.  Cas.  519.  See  also  Broom’s  Legal  Maxims  (6th  ed.)  330 
et  seq. 

For  a full  discussion  of  the  law  of  res  judicata,  as  applied 
to  civil  actions,  see  notes  to  Duchess  of  Kingston' s case,  2 
Sm.  L.C.  (10th  ed.)  beginning  at  p.  713.  Not  having  found  any 
authority  for  the  proposition  that  the  Crown  may  be  estopped 
in  such  a case  as  this,  where  there  is  no  pretence  of  a second 
jeopardy,  I am  unable  to  concur  in  establishing  what  I fear  may 
be  a dangerous  precedent  for  criminal  trials. 

Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred  with  Maclaren, 

J.A. 
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Hime  y.  Lovegrove. 


Covenant — Building  Restrictions — House — Stable . 

The  owner  of  two  adjoining  parcels  of  land  sold  and  conveyed  one,  the  deed 
containing  a covenant  by  the  purchaser  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  not  to  “erect  or  build  more  than  one  house 
upon  the  property  hereby  conveyed  with  special  provisions  as  to  the  cost 
and  materials  of  “ any  house  so  erected,”  and  as  to  the  distance  of  its  walls 
from  the  boundaries  of  the  parcels  conveyed.  The  vendor  subsequently 
conveyed  his  parcel  to  the  testator  of  the  plaintiffs,  having  first  erected  a 
stable  upon  it.  The  parcel  first  sold  became  vested  by  various  mesne  con- 
veyances in  the  defendants  who  built  a stable  upon  part  of  it,  sufficient  space 
being  left  within  the  prescribed  boundaries  for  the  erection  of  a house  in  the 
terms  of  the  covenant,  which  the  defendants  asserted  they  intended  to  build. 
The  defendants  also  claimed  that  the  covenant  was  inoperative  by  reason  of 
a change  in  the  residential  character  of  the  neighbourhood  by  the  erection 
of  factories,  etc. : — 

Held , assuming  the  plaintiffs  were  entitled  to  the  benefit  of  the  covenant, 
and  that  there  had  been  no  change  in  the  residential  character  of  the  neigh- 
bourhood, that  no  breach  was  proved,  for  the  defendant  had  the  right  to  build 
the  stable  as  appurtenant  to  the  house  to  be  afterwards  erected. 

Bowes  v.  Law  (1870),  18  W.R.  102,  approved. 

Judgment  of  Street,  J.,  9 O.L.R.  607,  affirmed. 

This  was  an  appeal  from  the  judgment  at  the  trial  reported 
9 O.L.R.  607. 

It  appeared  that  the  owner  of  two  adjoining  parcels  of  land 
sold  and  conveyed  one,  the  deed  containing  a covenant  by  the 
purchaser  for  himself,  his  heirs,  executors,  administrators  and 
assigns  not  to  erect  or  build  more  than  one  house  upon  the 
property  hereby  conveyed  which  should  be  of  brick  or  stone,  or 
partly  of  brick  or  stone,  and  not  to  cost  less  than  $5,000  ; with 
special  provisions  as  to  the  distance  of  its  walls  from  the  boun- 
daries of  the  parcels  conveyed.  The  vendor  subsequently  con- 
veyed his  parcel  to  the  testator  of  the  plaintiffs,  having  first 
erected  a stable  upon  it.  The  parcel  first  sold  by  him  became 
vested  by  various  mesne  conveyances  in  the  defendants  who 
built  a stable  upon  part  of  it,  sufficient  space  being  left  within 
the  prescribed  boundaries  for  the  erection  of  a house  of  the 
nature  and  value  provided  for  in  the  covenant,  and  such  a house 
the  defendants  asserted  they  intended  to  build. 

The  additional  facts  so  far  as  material,  are  set  out  in  the 
previous  report. 
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Allan  Cassels,  for  the  appellants.  The  covenant  here  is  not 
to  build  more  than  one  house  on  the  property.  This  means 
a dwelling  house.  A stable  is  defined  to  be  “ a building  for 
horses  and  cattle  Stroud’s  Dictionary  Tit.  “Stable;”  and  would 
clearly  therefore  be  excluded  under  the  covenant : Dart  on 

[Vendors  & Purchasers,  7 th  ed.,  777-783.  The  character  of  the 
neighbourhood  has  not  materially  changed  since  the  covenant 
was  entered  into,  and  the  street  is  still  essentially  a residential 
street.  The  conversion  of  the  plaintiffs’  house  into  flats  cannot 
be  objected  to  as  these  are  erected  on  the  best  residential  streets. 
The  defendants  had  ample  notice  of  the  plaintiffs’  contention 
before  they  commenced  to  build.  The  plaintiffs,  under  the  cir- 
cumstances. are  entitled  to  a mandatory  injunction  : Kerr  on 
Injunctions,  3rd  ed.,  pp.  412-3:  Dart  on  Vendors  and  Pur- 
chasers, 7th  ed.,  782;  Doherty  v.  Allman  (1878),  3 H.  & C. 
709  ; Krehl  v.  Burrell  (1877),  7 Ch.  D.  551;  VanKoughnet  v. 
Denison  (1885),  11  A.R.  699;  Collins  v.  Castle  (1888),  47  L.T. 
N.S.  764. 

Alfred  Bicknell  and  G.  B.  Strathy,  for  the  respondents.  The 
respondents  had  a perfect  right  to  erect  a stable  notwithstanding 
the  covenant.  It  only  restricts  the  erection  of  more  than  one 
house  of  a certain  value  on  the  property.  This,  however,  does 
not  prevent  the  erection  of  a stable,  which  is  to  be  used  in  con- 
nection with  the  house,  and  which  may  be  erected  first.  The 
neighbourhood  has  certainly  changed  since  the  covenant  was 
entered  into,  and  it  is  not  now  what  would  be  called  a residen- 
tial locality,  for,  as  the  learned  Judge  has  found,  there  are  a 
number  of  factories  in  the  locality  while  the  plaintiffs  themselves 
have  converted  their  building  into  flats  ; and  further  as  the 
plaintiffs’  predecessor  in  title  built  a stable  on  his  lot,  they  cannot 
now  claim  the  enforcement  of  the  covenant : Bowes  v.  Law 
(1870),  18  W.R.  640  L.R.  9 Eq.  636  ; Russell  v.  Baber  (1870), 


The  Judge  at  the  trial  (Street,  J.)  held  that  there  had  been 
no  breach  of  the  covenant  in  what  had  been  done,  and  dismissed 
the  action.  The  plaintiffs  appealed. 

On  October  9th,  1905,  the  appeal  was  argued  before  Moss, 
C.J.O.,  Osler,  Garrow,  and  Maclaren,  JJ.  A. 
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18  W.R.  1021  : Wilson  v.  Twamley.  [1904]  2 K.B.  99-105, 

Duke  of  Bedford  v.  Trustees  of  British  Museum  (1822),  2 My  & 
K.  552  ; Sayers  v.  Collyer  (1884),  28  Ch.  D.  103,  109-10.  Then 
as  to  the  defendants  having  had  notice  of  the  intention  to  enforce 
the  covenant,  no  attempt  was  made  to  interfere  with  them  until 
the  stable  was  two-thirds  erected.  It  was  then  too  late  to  move 
for  an  injunction:  Curriers  Co.  v.  Corbett  (1865),  2 Dr.  & S. 
355-60  ; Aynsley  v.  Glover  (1874),  L.R.  18  Eq.  544-53  ; Lady 
Stanley  of  Alderney  v.  Earl  Shrewsbury  (1875),  L.R.  19  Eq., 
616  ; Isenberg  v.  East  India  House  Estate  Co.  (1863),  3 DeG.  J.& 
S.  263-73;  Worsley  v.  Swann  (1882),  51  L.J.N.S.  Ch.  576. 

December  30.  The  judgment  of  the  Court  was  delivered 
by  Osler,  J.A. : — Assuming  that,  as  the  assignees  thereof,  the 
plaintiffs  are  entitled  to  the  benefit  of  the  covenant  entered  into 
by  the  original  purchaser  Dick,  the  defendant’s  predecessor  in 
title,  with  their  testator’s  grantor,  Evans ; and  assuming  also 
that  there  has  been  no  such  change  in  the  residential  character 
of  the  neighbourhood  as  to  affect  the  right  of  the  plaintiffs  to 
enforce  the  covenant,  the  question  remains  whether  any  breach 
thereof  has  been  proved  ; and  the  answer  to  this  depends  upon 
the  true  construction  and  extent  of  the  covenant.  It  is  a 
restrictive  covenant,  affecting  the  ordinary  right  of  the  land- 
owner  to  use  his  property  in  the  way  which  he  may  deem  most 
beneficial  to  himself,  and  it  is  therefore  not  to  be  pressed 
beyond  the  fair  meaning  of  its  terms,  including  “ any  term 
obviously  intended  by  the  parties  which  is  necessary  to  make 
the  contract  effectual  if  the  contract,  as  expressed  in  the 
writing,  would  otherwise  he  futile.” 

What  the  covenantor  says,  speaking  for  himself  and  his 
representatives,  is  “ that  he  or  they  will  not,  nor  will  they  or  any 
of  them  permit  any  person  whomsoever  to  erect  or  build  more 
than  one  house  upon  the  property  hereby  conveyed,  and  that 
any  house  so  erected  shall  be  of  brick  or  stone,  or  partly  of 
brick  and  partly  of  stone,  and  shall  cost  not  less  than  $5,000,” 
and  the  situation  of  such  house  is  then  described  by  reference 
to  that  of  the  adjoining  house  of  the  covenantee. 

Does  this  restrict  the  covenantor  or  his  successors  from 
building  a stable,  as  appurtenant  to  a house  to  be  afterwards 
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| erected  of  the  character  and  in  the  situation  described  in  the 
covenant  ? I agree  with  Street,  J.,  that  it  does  not.  The 
object  of  the  covenant  is  to  maintain  the  high  residential 
character  of  the  neighbourhood.  It  is  directed  against  the 
building  of  more  houses,  sc.  dwelling-houses,  than  one  upon  the 
parcel  conveyed,  not  against  “ the  erection  of  any  building 
whatever  except  ” a dwelling-house  or  private  dwelling-house : 
Smith  v.  Standing  (1888),  51  Sol.  Jour.  734;  nor  of  a 
building  which  is  commonly  or  frequently  appurtenant  to  a 
substantial  or  high-class  dwelling-house,  and  is  the  more  likely 
to  be  so  the  more  costly  and  substantial  the  house.  If  the 
house  had  been  built  first,  I think  it  would  be  impossible  to  say 
that  the  erection  of  a stable  as  appurtenant  to  it  would  be 
inconsistent  with  the  covenant  or  prohibited  by  it.  The  case 
of  Bowes  v.  Law  (1870),  18  W.R.  102,  referred  to  in  the 
judgment,  is  a decision  which  really  covers  the  case  before  us. 

It  is  true  that  it  is  a decision  of  a single  Judge,  but  it  does 
not  seem  to  have  been  appealed  from,  though  the  circumstances 
were  such  as  to  have  invited  appeal  had  it  been  thought  one 
could  be  prosecuted  successfully. 

I think  that  the  defendant  has  not  infringed  the  covenant, 
and  therefore  that  the  appeal  should  be  dismissed  with  costs. 

G.  F.  H. 
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Osier,  J.A. 
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[DIVISIONAL  COURT.] 

Phillips  v.  Corporation  of  the  City  of  Belleville,  et  al. 

Municipal  Corporation— - Sale  of  Lands  of  the  Corporation — Sale  to  other  than 
the  Highest  Bidder — Reasons  Actuating  Aldermen — Good  Faith. 

Where  the  action  of  a municipal  corporation  in  selling  real  estate  of  the 
corporation  to  a person  other  than  the  highest  bidder  is  called  in 
question  : — 

Held,  that  it  is  sufficient  if  the  Court  find  (1)  that  the  council  acted  in  perfect 
good  faith,  and  (2)  that  they  had  reasons  before  them  which  they  might 
reasonably  have  considered  good  and  sufficient  to  justify  their  action. 

This  was  an  appeal  by  the  defendants,  the  corporation  of 
the  city  of  Belleville,  from  the  judgment  of  Magee,  J.r 
(reported  6 O.W.R.  1)  at  the  second  trial  of  this  action,  and  the 
facts  of  the  case  are  sufficiently  stated  there,  and  in  the  judg- 
ments of  the  Divisional  Court  on  appeal  after  the  first  trial, 
reported  9 O.L.R.  732. 

The  action  was  brought  by  the  plaintiff  on  behalf  of  himself 
and  the  other  ratepayers  of  the  city  of  Belleville  for  an  injunction 
restraining  the  corporation  from  conveying  certain  lots  of  land 
to  the  defendant  Caldwell,  on  the  ground,  shortly  stated,  that 
tenders  had  been  invited,  and  the  plaintiff  was  the  higher 
bidder,  and  that  there  were  no  good  and  sufficient  grounds  for 
rejecting  his  tender,  and  accepting  Caldwell’s. 

The  present  appeal  was  argued  on  October  3rd  and  4th r 
1905,  before  Falconbridge,  C.J.K.B.,  and  Street  and  Britton, 
JJ* 

W.  C.  Mikel,  for  the  corporation  of  the  city  of  Belleville, 
contended  that  the  only  possible  rule  the  Court  could  take  was- 
the  rule  that  the  municipality  must  act  with  good  faith  : Evan 
v.  Portreeve  Aldermen  & Burgesses  of  Avon  (1861),  30  L.J.N.S.. 
(Ch.)  165  ; In  re  Ingles  and  Corporation  of  City  of  Toronto 

* A motion  had  been  made  to  another  Divisional  Court  by  the  plaintiff  to- 
strike  out  this  appeal  upon  the  ground  that  the  defendants  the  corporation  had 
since  the  last  trial  returned  to  the  defendant  Caldwell  his  cheque  ; but  that 
Divisional  Court  dismissed  the  motion  with  costs  to  the  defendants  in  any 
event. 
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(1905),  9 O.L.R.  562.  He  also  referred  to  McIntyre  v.  Hockin 
(1889),  16  A.R.  498,  501. 

E.  Gus  Porter,  for  the  defendant  Caldwell. 

E.  D.  Armour , K.C.,  for  the  plaintiff,  ^contended  that  the 
real  question  was  whether  there  was  a good  reason  for  commit- 
ting a breach  of  trust ; that  the  facts  on  which  every  alleged 
reason  of  the  municipality  rested  were  known  to  it  before  they 
invited  a tender  from  the  plaintiff,  and  there  could  be  no  good 
reason  for  refusing  the  plaintiff’s  tender. 

Mikel,  in  reply,  contended  that  municipal  councillors  were 
not  trustees  purely  and  simply,  for  if  they  were  they  could 
come  to  the  Court  for  advice  ; and  that  if  the  council  acted  in 
good  faith  its  action  should  be  upheld. 


D.  C. 
1906 


Phillips 
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City  of 
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January  9.  Street,  J.:— The  facts  of  this  case  and  the 
evidence  taken  at  the  two  trials  are  sufficiently  set  forth  in  the 
Reports,  9 O.L.R.  732  and  6 O.W.R.  1. 

We  are,  in  considering  this  appeal,  no  doubt  bound  by  the 
decision  of  the  majority  of  the  Divisional  Court,  reported  at  9 
O.L.R.  732.  Shortly  stated,  that  decision  is  that  the  Courts  are 
entitled  to  examine  into  and  pronounce  upon  the  sufficiency  of 
the  reasons  which  have  actuated  the  minds  of  the  members  of 
a municipal  council  in  selling  real  estate  of  the  corporation  to  a 
person  who  was  not  actually  the  highest  bidder  ; and  although 
the  corporation,  acting  in  good  faith,  has  deemed  its  reasons 
sufficient,  may  restrain  it  from  acting  upon  them  if  they  happen 
to  come  to  a different  conclusion.  This  is  the  law  laid  down  by 
the  majority  of  the  Divisional  Court  and  we  must  endeavour  to 
follow  it  upon  the  present  motion  ; but  in  doing  so  we  should, 
if  we  find  any  reasonable  grounds  for  the  action  of  the  corpora- 
tion, at  least  give  the  members  of  the  council  credit  for  having 
acted  upon  them.  The  case  was  sent  back  by  the  Divisional 
Court  to  be  retried  in  order  that  the  members  of  the  council 
might  give  their  reasons  for  accepting  the  offer  of  the  defend- 
ant Caldwell  which  was  $265  instead  of  the  subsequent  bid  of 
the  plaintiff  which  was  $326.50.  At  the  new  trial  before  my 
brother  Magee  in  May  last  some  14  witnesses  were  examined 
including  a number  of  the  aldermen  who  testified  as  to  the 
reasons  which  had  led  them  to  accept  Caldwell’s  offer.  These 
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reasons  are  summarized  in  the  judgment  reported  in  6 O.W.R.  1 
by  my  learned  brother.  He  finds  them  to  be  five  in  number : 

1st.  That  they  were  threatened  by  Caldwell  with  an  action 
if  they  did  not  carry  out  the  contract  he  had  made  with  the 
committee,  and  they  desired  to  avoid  litigation. 

2nd.  That  having  authorized  a committee  to  deal  with  the 
land,  and  the  committee  having  done  their  best  and  accepted 
and  given  a receipt  for  Caldwell’s  money  and  having  reported 
in  favour  of  a sale  to  him  their  action  should  under  the  special 
circumstances  of  the  case  be  upheld. 

3rd.  That  a sale  to  Phillips  would  complete  his  ownership 
of  a block  of  land  all  along  the  eastern  boundary  of  the  city  and 
give  him  a practical  monopoly  of  all  the  land  in  the  only  direc- 
tion in  which  the  city  was  likely  to  grow. 

4th.  Some  former  action  of  the  plaintiff  with  regard  to  his 
taxes  and  with  regard  to  this  land  which  prejudiced  the  council 
against  him. 

5th.  That  the  ownership  of  these  lands  would  entitle  the 
plaintiff  to  fiave  other  lands  assessed  en  bloc  with  them  at  a 
lower  figure  instead  of  as  individual  building  lots. 

The  first  two  of  these  reasons  were  dismissed  as  having  been 
practically  before  the  Divisional  Court  when  the  new  trial  was 
directed  ; the  third  was  considered  as  one  upon  which  the  council 
might  properly  have  acted  in  selling  at  a lower  price  had  the 
4th  and  5th  reasons  not  been  also  present  to  their  minds  along 
with  it ; but  these  reasons  he  thinks  were  without  much,  if  any, 
solid  foundation,  and  as  he  thinks  they  were  probably  import- 
ant factors  in  inducing  the  council  to  take  the  $265  instead  of 
the  $326.50  he  gives  judgment  for  the  plaintiff  and  grants  an 
injunction  restraining  the  corporation  from  selling  to  the 
defendant  Caldwell  upon  the  footing  of  the  report  of  the  com- 
mittee and  orders  the  corporation  to  pay  the  costs  of  both  trials 
and  of  the  action  in  the  Divisional  Court ; and  he  refuses  to 
allow  Caldwell  his  costs. 

He  finds  in  the  course  of  his  judgment  that  the  council  acted 
throughout  in  perfect  good  faith  and  “ that  they  were  actuated 
solely  by  a desire  to  forward  the  city’s  interest  and  to  obtain 
the  best  results  from  the  sale  of  the  lots  whether  that  result 
would  be  in  dollars  or  whether  it  would  be  in  some  other  way.” 
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My  brother  Magee,  it  seems  to  me,  has  set  himself  an 
unnecessarily  difficult  task  in  seeking  as  he  has  done  to  investi- 
gate the  workings  of  the  minds  of  these  seven  aldermen  with 
the  object  of  determining  the  exact  weight  which  they  attributed 
to  each  of  the  reasons  given.  He  passes  over  the  first  two 
reasons  upon  the  idea,  an  erroneous  one  I think,  that  the 
Divisional  Court  had  rejected  them  as  insufficient ; he  thinks 
the  third  reason  would  have  been  a good  and  sufficient  reason 
for  their  action  had  it  stood  alone  ; he  thinks  the  4th  and  5th 
reasons  were  probably  those  which  determined  the  action  of  the 
council ; and  because  he  thinks  the  council  were  under  a mis- 
taken view  as  to  the  facts  upon  which  those  two  reasons  were 
founded,  he  decides  that  they  were  not  good  reasons ; and 
because  these  4th  and  5th  reasons,  and  not  the  reason  which  he 
finds  to  have  been  good,  may  have  been  those  upon  which  the 
council  acted,  he  finds  that  they  had  no  good  reasons  at  all  for 
acting. 

In  my  opinion  we  should  not  attempt  to  decide  the  question 
propounded  by  the  Divisional  Court  upon  so  doubtful  and 
elusive  an  enquiry  as  that  of  the  respective  weights  that  these 
different  aldermen  may  have  given  to  the  various  reasons  on 
which  they  acted.  I think  it  should  be  sufficient  for  the  decision 
of  the  question  if  we  find,  first,  that  the  council  acted  in  perfect 
good  faith  and  second,  that  they  had  reasons  before  them  which 
they  may  reasonably  have  considered  good  and  sufficient  to 
justify  their  action. 

In  my  opinion  the  first  of  the  reasons  above  stated,  viz.,  the 
desire  to  avoid  threatened  litigation,  either  alone  or  coupled 
with  the  second  reason  was  an  excellent  and  sufficient  one  for 
the  action  taken.  They  thought  that  by  accepting  Caldwell’s 
$265  they  would  probably  avoid  an  action,  and  that  b}Laccept- 
ing  Phillips’  $326.50  they  would  probably  subject  themselves  to 
one.  This  reason  alone  would  probably  appeal  to  business  men 
who  desired  to  avoid  entangling  the  city  in  a law  suit,  and  it 
was  coupled  with  the  other  reason,  viz.,  that  their  own  com- 
mittee, having  before  them  all  the  facts  with  regard  to  the 
action  of  the  two  men,  had  considered  themselves  bound  in 
honesty  to  accept  Caldwell’s  offer  although  it  was  the  smaller. 
It  was  thought  by  my  brother  Magee  that  the  Divisional  Court 
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had  already  passed  upon  these  two  reasons  and  held  them 
insufficient.  In  this  I think  with  much  respect  that  he  is  mis- 
taken. No  member  of  the  council  was  examined  at  the  first 
trial  because  I thought  it  unnecessary  for  them  to  give  me  their 
reasons  in  the  absence  of  any  imputation  of  bad  faith  for  their 
action  ; there  was  therefore  no  opportunity  for  any  of  them  to 
give  their  reasons,  and  the  reference  back  was  to  enable  them 
to  do  so.  It  is  true  the  fact  was  before  the  Court  as  it  was 
before  me  at  the  first  trial  that  they  had  been  threatened  with 
litigation,  but  no  one  of  them  had  said  that  that  threat  was  one 
of  the  reasons  which  influenced  him.  Apart  from  these  two 
reasons  there  was  the  third  reason  which  my  brother  Magee 
thought  would  of  itself  have  been  sufficient  had  it  stood  alone. 
Finding  a sufficient  reason  for  the  action  they  took,  I think  it 
would  be  better  to  treat  the  council  as  having  acted  upon 
it,  rather  than  to  enter  into  a speculative  enquiry  as  to  what 
action  they  would  have  taken  had  other  reasons  not  also  been 
in  their  minds. 

In  my  opinion,  therefore,  the  judgment  for  the  plaintiff 
should  be  set  aside  with  costs  of  the  appeal,  and  judgment 
should  be  entered  dismissing  the  action  with  costs  of  both  trials 
and  of  the  former  as  well  as  the  present  motion  to  the  Divisional 
Court  to  be  paid  by  the  plaintiff  to  the  defendants  the  corpora- 
tion of  Belleville.  The  defendant  Caldwell  was  brought  in  as  a 
defendant  upon  an  objection  taken  by  the  corporation  that  he 
was  a necessary  party ; but  for  this  he  would  not  have  been 
made  a party.  The  evidence  shews  that  he  was  not  a necessary 
party  and  he  should  have  his  costs  against  the  corporation  of 
appearing  at  both  trials  and  upon  the  first  argument  of  the 
Divisional  Court,  but  no  costs  of  any  attempt  to  prove  a contract 
with  the  corporation. 

Falconbridge,  C.J.,  concurred. 

Britton,  J.: — Whether  we  agree  or  not  with  the  con- 
clusions arrived  at  by  the  majority  of  the  Divisional  Court  in 
this  case  as  reported  9 O.L.R.  732,  we  must  follow  that  decision. 

This  leaves  as  the  only  matter  open  the  question,  easily 
stated,  but  not  so  easily  answered  upon  the  evidence,  of  whether 
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or  not  the  defendant  corporation  has  on  this  second  trial  proved 
good  reasons  which  induced  the  preference  for  the  sale  to  Cald- 
well. 

As  I understand  the  learned  trial  Judge,  he  has  found  One 
reason  which  he  deems  “ good,”  and  which  may  have  induced 
this  preference  for  Caldwell.  The  defendant  corporation  say 
that  it  was  influenced  by  this  one  “good”  reason.  The  trial  Judge 
is  of  opinion  that  where  the  good  reason  is  only  one  of  several 
things  discussed  and  put  forward,  or  considered,  and  where  the 
others  are  in  his  opinion  bad,  the  one  good  reason  cannot  be 
taken  as  the  operative  reason — as  the  real  reason  which  induced 
the  action  of  the  council.  I do  not  a^ree  with  this.  If  there 
is  one  good  reason,  the  council  are  entitled  to  say,  in  the  absence 
of  any  bad  faith  or  of  any  improper  motive,  that  they  will  rely 
upon  that  and  act  accordingly. 
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[DIVISIONAL  COURT.] 

D.  c.  H.  W.  Kastor  & Sons  Advertising  Co.  v.  Coleman. 

1905 

Principal  and  Agent — Contract — Authority  of  Agent , Scope  of — Ratification — 

Nov.  28.  Conflicting  Evidence — Reversing  Finding  of  Trial  Judge. 

The  defendant,  the  owner  of  a summer  resort  hotel,  engaged  a person  to 
manage  and  conduct  it  for  a season,  agreeing  that  the  latter  should  have  the 
entire  control  and  management  of  the  hotel.  Out  of  the  gross  receipts  15 
per  cent,  was  to  be  paid  to  the  defendant  for  rent,  and  all  profits  were  to  be 
equally  divided 

Held,  that  a contract  for  advertising  the  hotel  was  within  the  scope  of  the 
manager’s  authority  as  agent  for  the  defendant,  and  that  the  defendant  was 
bound  by  it. 

Held,  also,  upon  conflicting  evidence,  reversing  the  finding  of  the  trial  Jndge, 
that  the  contract  was  in  fact  authorized  or  ratified  by  the  defendant. 

Per  Boyd,  C. : — Where  two  witnesses  of  apparently  equal  credibility  contradict 
each  other  as  to  particular  statements  or  conversations,  acceptance  should 
be  given  rather  to  one  who  remembers  what  happened  than  to  one  who 
denies,  probably  because  he  does  not  remember.  Another  rule  for  dealing 
with  such  conflicts  of  evidence  is,  to  consider  what  facts  are  beyond  dispute 
and  to  examine  which  of  the  two  accounts  in  conflict  best  accords  with  those 
facts  according  to  the  ordinary  course  of  human  affairs  and  the  usual  habits 
of  life  or  business. 

Judgment  of  Street,  J.,  reversed. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Street,  J., 
at  the  trial  at  Hamilton,  dismissing  the  action,  which  was 
brought  by  an  incorporated  advertising  company  of  St.  Louis, 
Missouri,  against  the  owner  of  the  Hotel  Brant  at  Burlington, 
Ontario,  to  recover  the  amount  due  under  a contract  for  adver- 
tising the  defendant’s  hotel  in  newspapers  published  in  the 
southern  States.  The  contract  was  made  by  one  Truitt,  the 
manager  of  the  defendant’s  hotel.  The  plaintiffs  alleged  that 
Truitt  was  a partner  or  agent  of  the  defendant,  and  was 
authorized  to  enter  into  the  contract  on  behalf  of  the  defen- 
dant. The  facts  are  stated  in  the  judgments. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  Meredith  and  Magee,  JJ.,  on  the  25th  October, 
1905. 

H.  Carscallen , K.C.,  for  the  plaintiffs. 

S.  F.  Washington,  K.C.,  for  the  defendant. 

November  28.  Boyd,  C. : — Much  light  has  been  cast  on  the 
circumstances  of  this  litigation  by  the  correspondence  which  is 
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put  in.  It  very  clearly  appears  there  that  the  success  of  a 
summer  hotel  depends  immensely  upon  extensive  and  varied 
advertising.  Of  what  may  be  called  “ outside  expenses,”  that 
is,  perhaps,  the  chief  factor  of  a prosperous  season.  That  this 
was  very  prominently  in  the  minds  of  both  the  parties  is 
manifest  in  almost  every  letter  that  was  written.  Besides  this, 
it  appears  that  the  Brant  hotel  was  regarded  as  a “ run-down 
house  with  practically  no  business  to  start  with”  (letter  16th 
March,  1904,  from  Truitt),  and  that,  therefore,  a good  deal  of 
trouble  would  have  to  be  taken  to  get  the  plans  and  working 
machinery  going.  It  also  appears  that  the  man  who  had  the 
most  experience  in  these  details  was  Truitt,  “ the  hotel  man,” 
as  he  calls  himself — the  other,  the  proprietor  Coleman,  the 
defendant,  being  “ a merchant  and  contractor  ” (same  letter  of 
Truitt). 

In  this  first  letter  Truitt  writes  thus  to  Coleman  : “ I want 
to  know  the  amount  you  would  be  willing  to  expend  on  adver- 
tising and  other  expense  items.”  This  note  is  again  struck  in 
the  next  letter  of  Truitt  (26th  March,  1904),  in  which  we  find 
these  references  to  the  subject : “ First,  what  other  expenses  are 
to  come  out  of  the  receipts  besides  your  15  per  cent,  for  rent, 
eatables,  and  house  wages,  etc.  . . What  are  the  ‘ outside 

expenses,’  if  any,  to  be  charged  against  the  house  ? . . . 

Third,  what  amount  are  you  willing  to  expend  in  advertising  ? 
You  know  we  can  do  nothing  without  a hammer.  . . I have 

a system  of  hammering  which  has  counted  in  the  past.  . . I 

hold  to  my  first  opinion  that  the  second  season  will  bear  the 
fruits  of  the  first  through  good  management  and  judicious 
advertising  of  the  first  season.” 

These  queries  are  answered  and  the  matter  thus  dealt  with 
by  Coleman  in  his  answer  of  the  30th  March  : “ Besides  the  15 
per  cent,  rent  there  would  be  no  other  expenses  except  as 
should  be  incurred  in  the  running  and  operating  of  the  busi- 
ness . . . there  would  be  such  advertising  as  we  should 
consider  wise  and  prudent  to  expend.  . . Now  as  regards 
the  amount  I would  be  willing  to  expend  in  advertising  would 
depend  entirely  (sic)  on  the  class  and  nature  of  the  advertising, 
but  I can  assure  you  I will  be  only  too  pleased  to  do  such 
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advertising  as  will  reasonably  appeal  to  judgment  (sic)  as  a 
medium  of  success.” 

The  advertising  matter  is  thus  painted  by  Truitt  in  his 
letter  to  defendant  of  the  5th  April : “ I would  suggest  a liberal 
amount  of  advertising  to  be  done  here  (St.  Louis)  in  the  three 
good  papers,  putting  in  a display  ad.,  say  2J  inches  double 
column,  on  Sundays  beginning  May  1st,  and  during  July  and 
August  run  a prominent  two  or  three-inch  daily  advertisement.” 
Coleman  thus  responds  in  his  letter  of  the  7th  April : “ Get 
what  advertising  rates  you  can,  as  St.  Louis,  Cincinnati,  and 
Pittsburg  are  the  three  best  cities  for  Canadian  summer  busi- 
ness. . . It  is  a good  thing  to  get  blue  book  of  these  cities 

so  as  to  get  names  of  the  elite.  I do  not  go  much  on  advertis- 
ing for  this  class  of  business,  as  my  observation  has  shewn  me 
that  the  booklet  or  circular  sent  direct  to  the  people  is  by  far 
the  cheapest  method  of  advertising.  However,  we  will  likely 
have  to  do  some  (newspaper)  N.P.  advertising.” 

On  the  7th  April  Truitt  writes  to  Coleman  that  he  is  apply- 
ing to  the  Wabash  R.R.  people  to  get  them  to  share  in  the 
expenses  of  advertising,  and  adds : “ I have  asked  them  to  help 
pay  for  a 3-inch  double  column  in  3 papers.” 

And  on  the  12th  April  Truitt  writes  in  answer  to  Coleman’s 
of  the  7th  April.  After  saying  that  he  will  make  every  effort 
to  make  the  house  a success,  and  that  it  is  his  interest  as  much 
as  Coleman’s  to  make  it  a profitable  business,  he  writes : “ You 
also  speak  of  the  advertising  scheme ; your  plan  is  a good  one 
but  expensive.  . . I do  not  agree  with  you  on  the  news- 

paper advertising,  since  I always  found  them  the  most  valuable 
medium  if  properly  used.” 

On  the  9th  April  Coleman  writes  Truitt:  “You  will 
extremely  surprise  me  if  you  get  the  R.R.  people  to  pay  part  of 
the  newspaper  advertising;”  and  winds  up:  “ Wishing  you  all 
success  with  your  advertising  with  the  R.R.  people.” 

And  on  the  11th  April  Coleman  again  writes : “ Should  you 
make  any  arrangements  with  the  R.R.  people,  arrange  for  a 
stop-over  to  see  the  Falls,  and  give  this  prominence  in  any 
advertising  you  do.” 

On  the  27th  April  Truitt  writes  Coleman:  “I  have  landed 
the  Wabash  to-day  for  advertising  in  the  booklet,  folders,  and 
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newspapers.  . . I have  to  hunt  a new  road  for  Memphis 

and  other  southern  cities,  since  the  Wabash  don’t  reach  them.” 

This  is  the  last  letter  in  evidence.  On  the  15th  May  is 
executed  the  agreement  by  which  Truitt  agrees  with  Coleman 
to  manage  and  conduct  the  Brant  hotel  for  the  summer  season 
of  1904  (up  to  the  15th  September),  and  is  to  have  the  entire 
control  and  management  of  the  hotel.  Out  of  the  gross  receipts 
is  to  be  paid  15  per  cent,  to  Coleman  for  rent,  and  all  profits 
are  to  be  equally  divided. 

Up  to  this  point  it  appears  from  the  correspondence  that  it 
was  the  common  ground  of  both  parties:  (1)  that  plenty  of 
advertising  was  necessary  for  the  success  of  the  hotel;  and  (2) 
that  the  cost  of  advertising  was  an  “ outside  expense  ” which 
should  come  out  of  the  receipts  of  the  business.  There  was, 
no  doubt,  some  difference  of  • opinion  as  to  the  best  mode  of 
advertising,  whether  to  be  by  booklets,  circulars,  and  a process 
of  “ button-holing  ” thereafter,  or  by  notices  in  the  newspapers 
of  the  South. 

But  it  was  understood  that  to  some  extent  both  methods 
should  be  employed.  If  the  prospective  manager  during  the 
negotiations  was  thus  directed  to  take  steps  to  advertise  as 
shewn  in  the  letters,  much  more  did  it  devolve  upon  him  when 
he  had  the  entire  control  and  management,  to  take  all  proper 
and  necessary  steps  to  promote  the  success  of  the  business 
according  to  the  usual  methods  in  that  regard.  The  literature 
and  letter  paper  of  the  hotel  set  Truitt  forth  as  “ manager,” 
which  would  be  understood  to  be  agent  for  the  proprietor,  and 
I think,  looking  at  all  the  circumstances,  that  it  was  fairly 
within  the  scope  of  his  duty  and  authority  to  advertise  reason- 
ably in  likely  localities  through  the  columns  of  the  well-known 
newspapers.  The  places  selected  by  the  manager  were  most  of 
them  such  as  were  indicated  in  the  correspondence,  and,  taking 
as  a basis  the  estimate  of  $10,000  as  the  minimum  of  the  year’s 
business  (according  to  the  letters),  an  expenditure  of  some 
$1,300  for  advertising  in  these  various  centres  of  society,  does 
seem  in  no  sense  excessive  or  out  of  the  way. 

Upon  the  undisputed  evidence  it  appears  to  me  that  the 
ostensible  authority  of  the  manager  was  to  pledge  the  credit  of 
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the  owner  for  the  necessary  advertising,  and  that  the  expres- 
sions in  the  letters  do  not  forbid  the  manner  of  advertising 
adopted  by  Truitt.  As  against  third  persons  they  are  not  to 
be  read  as  limitations  of  such  power,  however  they  may  be 
viewed  as  suggestions  on  the  part  of  Coleman  : see  per  Lord 
Ellenborough  in  Whitehead  v.  Tuckett  (1812),  15  East  400,  409. 

I think  the  circumstances  of  this  case  bring  it  within  the 
doctrine  of  Watteau  v.  Fenwick , [1893]  1 Q.  B.  346,  as 
expounded  by  Burton,  J.  A.,  in  Becherer  v.  Asher  (1896),  23 
A.R.  202,  at  p.  208,  as  being  a case  in  which  the  advertising  of 
a summer  hotel  was  incidental  to  the  proper  conduct  of  the 
business  catered  for.  See  Story  on  Agency,  sec.  17,  and 
Wright’s  Principal  and  Agent,  2nd  ed.,  p.  399. 

But,  turning  to  the  evidence,  it  is  open  for  us,  under  the 
rule  laid  down  in  Coghlan  v.  C Cumberland,  [1898]  1 Ch.  704,  to 
deal  with  all  the  facts  as  on  a rehearing  of  the  case.  It  is 
there  said  : “ It  is  often  very  difficult  to  estimate  correctly  the 
relative  credibility  of  witnesses  from  written  depositions ; and 
when  the  question  arises  which  witness  is  to  be  believed  rather 
than  another,  and  that  question  turns  on  manner  and  demean- 
our, the  Court  of  Appeal  always  is,  and  must  be,  guided  by  the 
impression  made  on  the  Judge  who  saw  the  witnesses.  But 
there  may  obviously  be  other  circumstances,  quite  apart  from 
manner  and  demeanour,  which  may  shew  whether  a statement 
is  credible  or  not;  and  these  circumstances  may  warrant  the 
Court  in  differing  from  the  Judge,  even  on  a question  of  fact 
turning  on  the  credibility  of  witnesses  whom  the  Court  has  not 
seen.” 

Here  the  evidence  of  Mr.  and  Mrs.  Truitt  has  been  taken  on 
commission,  and  the  only  witness  examined  viva  voce  in  Court 
was  Coleman,  the  defendant.  As  to  him  the  learned.;  trial 
Judge  says:  “ I see  no  reason  to  discredit  the  evidence  of  Cole- 
man, and  he  absolutely  denies  any  authority.”  I find  great 
difficulty  in  discrediting  what  is  said  by  Mr.  and  Mrs.  Truitt. 
They  both  agree  generally,  in  details  of  what  was  said  and 
done  about  this  class  of  advertising,  with  Coleman,  who  was 
living  in  the  hotel  about  three  nights  in  a week  and  over 
Sunday.  It  is  to  me  highly  unlikely  that  these  papers  contain- 
ing the  advertisements  coming  in  weekly  from  the  different 
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cities  should  not  have  been  seen  and  discussed  by  Coleman  and 
the  manager.  The  manager  is  corroborated  by  his  wife,  and 
both  speak  of  talks  with  Coleman  about  this  advertising.  Both 
quote  his  remark  that  if  the  advertising  in  these  southern 
papers  had  been  done  in  the  latter  part  of  May,  instead  of  in 
July,  there  would  have  been  better  results.  I think  that  the 
contradiction  of  these  witnesses  may  be  partly  reconciled  with- 
out attributing  direct  perjury  to  either,  by  the  application  of 
the  principle  affirmed  in  Lane  v.  Jackson  (1855),  20  Beav.  535, 
539,  that  where  two  witnesses  of  apparently  equal  credibility 
contradict  each  other  as  to  particular  statements  or  conversa- 
tions, acceptance  should  be  given  rather  to  those  who  remember 
what  happened  than  to  one  who  denies,  probably  because  he 
does  not  remember.  That  rule  has  been  acted  on  many  a time 
in  our  Courts,  for  instance  in  Re  Toms  (1870),  3 Ch.  Ch.  204; 
Ross  v.  Ross  (1869),  16  Gr.  647,  652  ; Wright  v.  Rankin 
(1871),  18  Gr.  625,  629;  and  in  the  latest  example  in  the 
Supreme  Court,  Lefeunteum  v.  Beaudoin  (1897),  28  S.C.R.  89, 
94.  And  another  method  of  dealing  with  such  conflicts  of 
evidence  is  supplied  in  the  language  of  Mr.  Baron  Parke  in  an 
Indian  appeal,  viz.,  to  consider  what  facts  are  beyond  dispute 
and  to  examine  which  of  the  two  accounts  in  conflict  best 
accords  with  those  facts  according  to  the  ordinary  course  of 
human  affairs  and  the  usual  habits  of  life  (or  business) : Meer 
Usd-oollah  Mussumat  Beeby  Imaman  (1836),  1 Moo.  Ind.  App. 
19,  44.  I think  on  this  evidence  that  the  negation  of  one 
should  not  weigh  against  the  recollection  and  affirmation  of  two. 

Both  lines  of  examination  in  this  case  induce  strongly  the 
conclusion  in  my  mind  that  the  plaintiffs  are  entitled  to  recover 

The  judgment  should  be  reversed  and  recovery  ordered  of 
the  amount  sued  for,  with  interest  from  date  of  writ  and  costs. 

Meredith,  J. : — As  we  are  reversing  the  learned  and  care- 
ful Judge’s  findings  of  fact,  I desire  to  express  separately  the 
reasons  which  impel  me. 

There  are  but  two  questions  involved  in  this  litigation,  and 
each  is  but  a question  of  fact ; the  questions  are : ‘was  the  con- 
tract in  question  one  within  the  scope  of  the  agent’s  authority 
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or  apparent  authority ; and,  if  not,  was  it  in  fact  authorized  or 
ratified  by  the  defendant  ? 

The  agent’s  position  was  that  of  sole  manager  of  the  busi- 
ness of  a summer  resort  hotel ; and,  besides  that,  he  was  to 
have  a share  in  the  profits  of  the  concern. 

The  evidence  was  meagre  on  the  question  of  scope  of 
authority ; and  the  onus  of  proof  on  the  plaintiffs.  That 
advertising  in  some  way  was  necessary  in  the  interests  of  the 
business  is  undeniable ; and,  if  advertising  of  the  character  in 
question  were  proper,  it  cannot  be  said  that  that  which  was 
contracted  for,  and  done,  was  so  excessive  as  to  be  beyond  the 
agent’s  authority : see  Holloway  v.  Stephens  (1874),  2 Thomp. 
& C.  (N.Y.)  562.  But  it  is  contended  that  correspondence 
which  took  place  between  the  principal  and  agent  before  the 
contract  between  them  was  made,  shews  that  the  advertising  in 
question  was  not  within  the  scope  of  the  agent’s  authority. 
The  admission  of  such  evidence  was  and  is  objected  to,  and,  if 
it  were  given  for  the  purpose  of  contradicting  the  terms  of  the 
contract  of  agency,  would  be  inadmissible ; but  it  was  not 
admitted  for  that  purpose ; it  was  admissible,  and  properly 
admitted,  as  evidence  upon  the  question  of  the  scope  of 
authority  of  the  manager  of  such  an  hotel.  It,  however,  fails  to 
shew  that  advertising  was  not  proper  for  such  a business,  or 
was  not  contemplated  as  being  within  the  scope  of  a manager’s, 
authority ; but,  to  the  contrary,  shews  that  advertising  of  some 
character  was  necessary  in  the  interests  of  the  business,  and 
proper  to  be  done  by  or  through  the  manager,  though,  at  the 
time,  the  defendant  was  not  favourably  impressed  with  adver- 
tising of  the  character  in  question,  but  thought  much  more  of 
different  modes  of  bringing  the  hotel  to  the  attention  of  those 
who  might  patronize  it,  some  of  which  seem  extraordinary  and 
impracticable.  He,  however,  at  some  time  became  converted  to 
the  manager’s  methods,  for  in  the  following  season  he  con- 
tracted, himself,  for  advertising  of  the  same  character  to  some 
extent. 

The  defendant  had  had  no  experience  in  the  management  of 
hotels ; the  agent  was  employed  because  of  his  experience  and 
knowledge.  The  attraction  of  guests  was  of  the  first  import- 
ance, and  that  was  one  of  the  things  in  which  a manager’s  skill 
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was  needed,  and  one  of  the  things  in  which  this  agent  had  had 
experience.  The  guests  were  expected  largely  from  the  South, 
and  there  the  agent  had  resided,  and  there  the  advertising  in 
question  was  done.  The  agent  was  to  have  a share  of  the 
profits,  and  so  it  was  decidedly  in  his  interests  to  avoid 
unnecessary  expenses,  and  at  the  same  time  attract  guests ; and 
he  was  the  sole  manager. 

In  all  of  these  circumstances,  I am  of  opinion  that  the 
reasonable  advertising  in  question  was  within  the  scope  of  the 
agent’s  authority,  and,  having  had  the  benefit  of  it,  the  defen- 
dant ought  to  pay  for  it.  If  he  had  desired  that  the  agent 
should  not  have  such  authority,  he  could  have  so  provided,  if 
the  agent  would  have  served  on  such  terms. 

The  character  of  the  business  and  the  circumstances  of  the 
case  are  so  widely  different  from  those  under  consideration  in 
such  cases  as  Daun  v.  Simmins  (1879),  41  L.T.N.S.  783,  that 
it  affords  no  great  assistance  upon  the  question  of  fact  now 
under  consideration. 

Upon  the  other  question,  if  the  learned  trial  Judge  had  seen 
and  heard  the  witnesses  for  the  plaintiffs  and  had  discredited 
them,  his  finding  would  hardly  have  been  disturbed,  but  he  did 
not ; and,  although  he  was  favourably  impressed  by  the 
testimony  of  the  defendant,  and  that  is  an  important  fact,  he 
was  in  no  better  position  than  we  are  as  to  the  witnesses  for 
the  plaintiffs,  their  evidence  having  been  given  on  a commis- 
sion ; and  it  is  impossible  for  me  to  come  to  any  other 
conclusion  than  that  the  weight  of  evidence  is  very  consider- 
ably on  the  plaintiffs’  side.  There  are  in  the  first  place  two 
witnesses — the  agent  and  his  wife — -against  the  defendant 
alone ; and  neither  of  them  can  be  said  to  be  as  directly 
interested  in  the  result  of  this  action  as  he ; then  the  defendant 
was  frequently  at  the  hotel  and  in  contact  with  his  agent,  and 
there  does  not  seem  to  be  any  good  reason  why  the  latter 
would  conceal  the  advertising  from  the  defendant,  nor  does  it 
appear  how  he  could  very  well  do  so,  for  the  newspapers — 
eleven  in  number — containing  it,  were  sent  to  the  hotel ; and 
the  defendant  must  have  known  that  they  were  sent  for  some 
reason  or  purpose,  that  the  publishers  were  not  gratuitously 
finding  out  the  defendant’s  hotel,  and  supplying  it  with 
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Southern  news.  I can  come  to  no  other  conclusion,  upon  the 
whole  evidence,  than  that  the  defendant  knew  and  consented 
to  the  advertising  in  question,  as  well  as  having  the  benefit  of 
it,  not  only  for  that  season  but  for  future  seasons,  through  the 
knowledge  of  the  hotel  conveyed,  by  that  means,  directly  and 
indirectly,  to  those  who  became  or  shall  become  guests  of  it. 

I would  allow  the  appeal  and  direct  that  judgment  be 
entered  for  the  plaintiffs  for  the  amount  in  question. 


Magee,  J.,  concurred. 


E.  B.  B. 
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[MEREDITH,  C.J.C.P.] 
James  v.  Rathbun  Co. 


Water  and  Watercourses — Floatable  Stream — Obstruction  by  Dam — Removal  by. 

Force — Justification — Absence  of  Convenient  Opening — Statutes. 

The  plaintiff’s  dam  across  the  river  Soutamattee  was,  up  to  the  time  of  the 
spring  freshet  of  1904,  provided  with  a slide  constructed  in  conformity  with 
the  requirements  of  R.  S.  O.  1897,  ch.  140,  and  was  in  good  repair,  but  part  of 
the  slide  was  carried  away  and  part  was  damaged  and  broken  by  that  freshet, 
which  was  an  unusual  one  : — 

Held,  upon  the  evidence,  that  the  injury  to  the  slide  could  not  have  been 
guarded  against  by  the  plaintiff,  and  was  the  result  of  vis  major ; that  it 
was  not  reasonably  practical  for  the  plaintiff  to  have  repaired  the  slide 
before  the  defendants’  drive  of  logs  and  timber  coming  down  the  river 
arrived  at  the  dam  ; and  that  the  sluice  way  did  not  constitute  a convenient 
opening  for  the  passage  of  the  drive. 

Held,  therefore,  that  the  defendants  were  in  law  justified  in  blowing  up  the 
slide  and  part  of  the  dam  in  order  to  remove  the  obstruction  which  they 
offered  to  the  passage  of  the  drive. 

Farquharson  v.  Imperial  Oil  Co.  (1899),  30  S.C.R.  188,  followed. 

Caldwell  v.  McLaren  (1884),  9 App.  Cas.  392,  referred  to. 

Ward  v.  Township  of  Grenville  (1902),  32  S.C.R.  510,  distinguished. 

History  of  the  Ontario  legislation  respecting  mills  and  mill  dams  and  rivers  and 
streams. 

Action  for  damages  for  the  alleged  wrongs  mentioned  in 
the  judgment. 

The  action  was  tried  before  Meredith,  C.J.C.P.,  without  a 
jury,  on  the  21st,  22nd,  and  23rd  November,  1905,  at  Belleville. 

E.  F.  B.  Johnston,  K.C.,  and  S.  Masson,  for  the  plaintiff. 

G.  F.  Skepley,  K.C.,  and  G.  E.  Deroche,  for  the  defendants. 

December  30.  Meredith,  C.  J. : — The  plaintiff’s  action 
is  brought  to  recover  damages  for  the  loss  sustained  by  him 
owing  to  the  defendants  having  blown  up  and  destroyed  the 
apron  or  slide  of  his  dam  across  the  river  Soutamattee,  in  the 
county  of  Hastings,  and  part  of  the  main  dam  itself,  and  the 
plaintiff  also  claims  damages  for  injuries  to  the  apron  or  slide 
alleged  to  have  been  caused  by  the  defendants  forcibly,  careless- 
ly, and  negligently  using  the  dam  and  slide,  and  bridge  across 
the  slide,  in  bringing  down  their  drive  of  logs,  posts,  bolts,  and 
timber. 

The  defendants  deny  the  allegations  of  the  plaintiff,  and 
plead  in  answer  that  his  dam  was  not  constructed  with  a 
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proper  apron  and  slide,  and  was  not  maintained  in  accordance 
with  the  provisions  of  sec.  9 of  ch.  140,  R.S.O.  1897,  but  was  at 
the  time  the  acts  complained  of  were  done,  and  for  a long  time 
had  been,  “ wholly  out  of  repair  and  unfit  for  the  passage  of 
logs  as  required  by  the  said  Act ; ” that  for  these  reasons  the 
dam  had  become  and  was  an  obstruction  to  the  free  passage  of 
their  drive  of  logs  and  timber  in  floating  and  transmitting  it 
down  the  river,  and  caused  the  logs  and  timber  to  block  and 
jam,  so  that  it  was  impossible  to  float  them  over  the  dam  and 
apron  or  slide  without  the  use  of  dynamite  to  break  the  jam, 
and  that  in  using  of  dynamite  “ every  care  and  caution  was 
used  . . . to  do  no  unnecessary  damage  to  the  river  or  the  banks 
thereof,  or  to  the  property  of  the  plaintiff,”  and  the  defendants 
claim  “ the  benefit  of  the  provisions  of  chapters  140  and  142  of 
the  Revised  Statutes  of  Ontario,  and  all  other  Acts  in  force 
in  the  Province  affecting  or  in  any  way  relating  to  the  alleged 
causes  of  action  or  any  of  them.” 

The  defendants  also  counterclaim  for  damages  for  the 
obstruction  and  delay  in  floating  and  transmitting  their  drive 
down  the  river,  alleged  to  have  been  caused  by  the  negligence 
of  the  plaintiff  in  not  properly  constructing  his  dam  and  apron 
or  slide,  and  in  not  keeping  it  in  proper  repair. 

It  will  be  observed  that  the  defendants  do  not  by  their 
pleading  in  terms  justify  the  blowing  up  of  the  slide  and 
the  part  of  the  dam  which  were  destroyed  [both  of  which  were 
undoubtedly  and  of  purpose  blown  up  by  the  defendants], 
except  in  so  far  as  injury  to  them  was  caused  by  the  use  of 
dynamite  for  the  purpose  of  breaking  the  jam. 

I find,  however,  as  a fact,  that  the  principal  injury  done  to 
the  dam  and  slide  was  not  caused  by  the  use  of  dynamite  in 
the  way  and  for  the  purposes  mentioned  in  the  statement  of 
defence,  but  that  it  was  caused  by  the  defendants  having 
deliberately  blown  up  the  slide  and  the  part  of  the  dam  which 
was  blown  up  in  order  to  remove  the  obstruction  which  they 
offered  to  the  passage  of  the  defendants’  drive  down  the  river. 

At  the  close  of  the  argument  I found  that  the  plaintiff’s  dam 
was,  up  to  the  time  of  the  spring  freshet  of  1904,  provided 
with  a slide  constructed  in  conformity  with  the  requirements 
of  sec.  9 of  ch.  140  of  R.S.O.  1897,  and  that  up  to  that  time  the 
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I also  found  that  the  lower  part  of  the  slide  had  been  carried  , 
away  during  the  spring  freshet  of  1904  by  the  action  of  the  v. 
ice,  flood  water,  and  debris  which  came  down  the  river  at  that  q0> 


period  of  the  year,  and  that  from  the  same  cause  a part  of 
the  slide  above  the  lower  end  had  been  also  damaged  and 
broken,  and  that  the  freshet  of  that  spring  was  an  unusual 
one  : that  this  injury  to  the  slide  could  not  have  been  guarded 
against  by  the  plaintiff,  and  that  it  was  the  result  of  vis  major. 

I also  found  that  it  was  not  reasonably  practicable  for  the 
plaintiff  to  have  repaired  the  slide  before  the  defendants’  drive 
arrived  at  the  dam. 

It  was,  however,  contended  by  the  defendants’  counsel  that, 
assuming  these  findings  to  be  warranted  by  the  evidence,  which 
they  strenuously  denied,  the  defendants  were  nevertheless 
justified  in  what  they  had  done,  because,  as  was  contended,  the 
duty  of  the  plaintiff  to  maintain  and  keep  in  repair  the  slide 
was  an  absolute  one,  and  the  slide  not  being,  when  the  defend- 
ants’ drive  came  to  the  dam,  in  a proper  state  of  repair,  the 
dam  constituted  an  unlawful  obstruction  to  the  passage  of  the 
drive  down  the  river,  which  the  defendants  were  entitled  to  re- 
move, at  all  events  if  its  removal  was  necessary  to  permit  the 
drive  to  be  floated  down  the  river  without  delay  or  injury  to 
the  logs  and  timber  of  which  it  was  composed. 

Whatever  my  own  view  may  be  as  to  the  proper  construc- 
tion to  be  placed  upon  sec.  1 of  ch.  142  of  R.S.O.  1897,  “An 
Act  for  protecting  the  Public  interest  in  Rivers,  Streams,  and 
Creeks,”  unless  the  case  is  on  the  facts  brought  within  the 
provisions  of  sec.  2,  I am  bound  by  the  decision  of  the  Supreme 
Court  of  Canada  in  Farquharson  v.  Imperial  Oil  Co.  (1899), 
30  S.C.R.  188,  to  hold  that  the  right  of  the  defendants  to  float 
their  logs  and  timber  down  the  stream  across  which  the  plaintiff’s 
dam  was  erected,  was  paramount  to  that  of  the  plaintiff,  and 
that,  the  plaintiff’s  dam  not  being  provided  with  the  apron  or 
slide  required  by  law,  the  dam  constituted  an  obstruction  of  the 
defendants’  legal  right,  and  that  the  statute  gave  to  the  defend- 
ants a further  remedy  in  addition  to  the  recovery  of  the 
damages  sustained  by  them  owing  to  the  obstruction,  which 
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enabled  them  “ to  abate  the  nuisance  by  removal  of  the  obstruc- 
tion : ” p.  217. 

Section  2 is  as  follows  : 

“ In  case  there  is  a convenient  apron,  slide,  gate,  lock,  or 
opening  in  any  such  dam  or  other  structure  made  for  the  passage 
of  saw  logs  and  other  timber,  rafts  and  crafts  authorized  to  be 
floated  down  such  stream  as  aforesaid,  no  person  using  any 
such  stream  in  manner  and  for  the  purposes  aforesaid,  shall 
alter,  injure  or  destroy  any  such  dam  or  other  useful  erection 
in  or  upon  the  bed  of  or  across  the  stream,  or  do  any  unnecessary 
damage  thereto  or  on  the  banks  thereof.” 

The  origin  of  the  provisions  of  this  section  is  12  Viet.  ch.  87, 
sec.  5,  which  was  an  Act  dealing  with  mill-dams. 

Section  5 was  as  follows  : 

“ 5.  It  shall  be  lawful  for  all  persons  to  float  saw  logs  and 
other  timber  rafts  and  craft  down  all  streams  in  Upper  Canada, 
during  the  spring,  summer  and  autumn  freshets,  and  that  no 
person  shall  by  felling  trees  or  placing  any  other  obstruction  in 
or  across  such  stream,  prevent  the  passage  thereof ; Provided 
always,  that  no  person  using  such  stream  in  manner  and  for 
the  purposes  aforesaid,  shall  alter,  injure  or  destroy  any  dam 
or  other  useful  erection  in  or  upon  the  bed  of  or  across  any 
such  stream,  or  do  any  unnecessary  damage  thereto  or  on  the 
banks  of  such  stream ; Provided  there  shall  be  a convenient 
apron,  slides,  gate,  lock  or  opening  in  any  such  dam  or  other 
structure  made  for  the  passage  of  all  saw  logs  and  other  timber, 
rafts  and  crafts  authorized  to  be  floated  down  such  stream  as 
aforesaid.” 

In  the  consolidation  of  1859,  this  provision  became  secs.  15 
and  16  of  ch.  48,  “An  Act  respecting  Mills  and  Mill  Dams,” 
sec.  15  being  in  substance  the  provisions  of  sec.  5 without  the 
provisoes,  and  sec.  16  the  provisoes  recast  to  read  as  follows : 

“16.  In  case  there  be  a convenient  apron,  slide,  gate,  lock 
or  opening  in  any  such  dam  or  other  structure  made  for  the 
passage  of  saw  logs  and  other  timber,  rafts  and  crafts  authorized 
to  be  floated  down  such  stream  as  aforesaid,  no  person  using 
any  such  stream  in  manner  and  for  the  purposes  aforesaid,  shall 
alter,  injure  or  destroy  any  such  dam  or  other  useful  erection 
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in  or  upon  the  bed  of  or  across  the  stream,  or  do  any  unnecess- 
ary damage  thereto  or  on  the  banks  thereof.” 

It  will  be  observed  that  the  adjective  “ such  ” is  introduced 
before  the  words  “ dam  or  other  structure,”  and  it  relates  to 
the  dams  and  other  structures  mentioned  in  previous  sections 
of  the  Act. 

In  the  revision  of  1877,  secs.  15  and  16  do  not  appear  in 
the  Act  respecting  mills  and  mill  dams,  ch.  113,  but  form  secs. 
1 and  2 of  ch.  115,  “ An  Act  respecting  Rivers  and  Streams.” 
In  consequence  of  this  transposition  of  the  sections,  the  adjective 
“ such  ” in  line  2 of  sec.  2 has  no  antecedent. 

In  consequence  of  the  decision  of  the  Supreme  Court  of 
Canada  in  McLaren  v.  Caldwell  (1882),  8 S.C.R.  435,  as  to  the 
effect  of  sec.  1 of  ch.  115,  R.S.O.  1877,  the  Act  commonly  known 
as  “The  Rivers  and  Streams  Bill”  was  passed  [47  Viet. ch.  17 (O.)]. 

This  Act  contains  recitals  as  to  the  reasons  for  passing  it, 
and  sec.  1 is  as  follows  : 

“1.  So  far  as  the  Legislature  of  Ontario  has  authority  so 
to  enact,  all  persons  shall,  subject  to  the  provisions  in  this  Act 
contained,  have,  and  are  hereby  declared  always  to  have  had, 
during  the  spring,  summer  and  autumn  freshets,  the  right  to, 
and  may  float  and  transmit  saw-logs  and  all  other  timber  of 
every  kind,  and  all  rafts  and  crafts,  down  all  rivers,  creeks  and 
streams  in  respect  of  which  the  Legislature  of  Ontario  has 
authority  to  give  this  power  ; and  in  case  it  may  be  necessary 
to  remove  any  obstruction  from  such  river,  creek  or  stream,  or 
construct  any  apron,  dam,  slide,  gate  lock,  boom,  or  other  work 
therein  or  thereon,  necessary  to  facilitate  the  floating  and  trans- 
mitting such  saw  logs  and  other  timber,  rafts  or  crafts,  down 
the  same,  then  it  shall  be  lawful  for  the  person  requiring  so  to 
float  and  transmit  such  saw-logs  and  other  timber,  rafts  and 
crafts,  and  it  is  hereby  declared  always  to  have  been  lawful 
to  remove  such  obstruction,  and  to  construct  such  apron,  dam, 
slide,  gate-lock,  boom  or  other  work  necessary  for  the  purposes 
aforesaid,  doing  no  unnecessary  damage  to  the  said  river,  creek 
or  stream,  or  to  the  banks  thereof.” 

By  this  section,  express  power  to  remove  obstructions  from 
the  stream  was  for  the  first  time  conferred  upon  persons  using 
it  for  floating  saw-logs,  timber,  rafts  and  crafts,  though  no 
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doubt  before  then  it  had  been  assumed  by  the  Legislature  that 
the  right  conferred  by  sec.  5 of  12  Viet.  ch.  87,  carried  with  it 
the  right  to  do  so. 

By  sec.  11  it  was  provided,  among  other  things,  that 
nothing  in  the  Act  contained  was  to  be  construed  as  interfering 
“ with  mill-dams,  or  the  right  to  erect  and  maintain  mill-dams 
on  streams,”  and  that  “ the  law  respecting  mills  and  mill-dams, 
being  chapter  1 1 3 of  the  Revised  Statutes  of  Ontario,  and  any 
other  law  conferring  rights  in  mill-dams  ” should  “ remain  the 
same  as  if  the  Act  had  not  been  passed.” 

In  the  revision  of  1887,  ch.  115  of  R.S.O.  1877  and  the 
Act  last  referred  to  and  two  other  statutes  were  consolidated, 
and  form  ch.  120. 

Section  1 is  substantially  the  same  as  sec.  1 of  47  Viet.  ch. 
17,  with  the  words  “and  no  person  shall  by  felling  trees  or 
placing  any  other  obstruction  in  or  across  any  such  river,  creek 
or  stream,  prevent  the  passage  thereof  ” inserted  at  about  the 
middle  of  the  section,  which  are  taken  from  sec.  1 of  ch.  115, 
and  the  provisions  of  sec.  11  of  that  chapter  appear  as  sec.  20. 

Section  2 in  this  revision  is  identical  with  the  corresponding 
section  in  the  revision  of  1877. 

Owing  to  this  change,  the  word  “ such  ” before  the  words 
“ dam  or  other  structure,”  if  the  enactment  is  to  be  treated  as 
new  legislation,  would  seem  to  refer  to  the  dam  or  other  struc- 
ture mentioned  in  sec.  1,  which  are  works  that  a person  using 
the  stream  for  floating  logs,  etc.,  is  by  that  section  authorized 
to  construct ; v but,  according  to  the  principle  of  construction 
adopted  in  the  Farquharson  case,  notwithstanding  the  changes 
and  transpositions  to  which  I have  referred,  sec.  2 is  to  be  given 
the  same  meaning  as  it  had  when  it  formed  sec.  2 of  ch.  48  of 
the  Consolidated  Statutes  of  Upper  Canada,  and  therefore  as  a 
qualification  of  the  right  to  remove  obstructions  to  the  passage 
of  logs,  etc.,  which  had  been  placed  in  the  stream  by  mill  owners 
as  well  as  others,  and  a prohibition  of  the  alteration,  injury,  or 
destruction  of  a dam  or  other  structure  which  forms  an  obstruc- 
tion to  the  passage  of  logs,  etc.,  when  or  only  when  “there  is  a 
convenient  apron,  slide,  gate,  lock,  or  opening  in  the  dam  or 
other  structure  made  for  the  passage  of  saw-logs,”  etc. 
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No  changes  have  been  made  affecting  the  question  under 
consideration  by  subsequent  legislation,  and  ch.  142  of  R.S.O. 
1897  is  in  that  respect  the  same  as  ch.  120  of  R.S.O.  1887. 

It  was  strongly  contended  by  the  learned  counsel  for  the 
plaintiff  that  the  plaintiff’s  dam  was  provided  with  a convenient 
apron,  slide,  gate,  lock,  or  opening,  within  the  meaning  of  sec. 
2 ; but  I am  unable  to  agree  with  that  contention. 

The  sluice  way  which,  as  it  was  argued,  constituted  such  an 
opening  as  sec.  2 speaks  of,  was  not  made  for  the  passage  of 
saw-logs,  etc.,  though  I do  not  lay  any  stress  upon  that ; but 
my  difficulty  in  acceding  to  the  argument  is,  that  I find  it  im- 
possible upon  the  evidence  to  conclude  that  the  sluice  way 
constituted  a convenient  opening  for  the  passage  of  the  defend- 
ants’ drive.  It  is  quite  possible  that  had  the  defendants  done 
what  at  one  time  their  men  in  charge  of  the  drive  thought  was 
feasible,  viz.,  put  flash  boards  on  the  apron,  the  drive  might 
have  been  passed  through  the  opening,  but  the  time  occupied  in 
passing  it  by  that  way  would  have  been  much  longer,  I have  no 
doubt,  than  would  have  been  necessary  to  pass  it  over  the 
apron  or  slide  which  the  law  requires  the  mill  owner  to  provide 
in  his  dam  and  to  maintain.  Besides,  the  defendants  would 
have  been  put  to  expense  in  providing  some,  at  all  events,  of 
the  material  necessary  to  do  what  was  required  to  be  done  to 
turn  the  current  of  the  stream  to  the  sluice  way,  and  to  increase 
the  depth  of  water  in  it,. so  as  to  obviate  the  natural  difficulties 
in  the  way  of  using  the  sluice  way  when  the  apron  or  slide  was 
open.  I am  unable,  therefore  to  find  that  the  plaintiff  s dam 
was  provided  with  a convenient  opening  for  the  passage  of  saw 
logs,  timber,  rafts,  and  crafts,  and  am  therefore  bound  to  hold, 
following  the  Farquharson  case,  that  the  defendants  were  in 
law  justified  in  what  they  did  to  remove  the  obstruction  which 
the  plaintiff’s  dam  caused  to  their  right  to  use  the  stream  for 
the  passage  down  it  of  their  drive,  and  the  result  is  that  the 
action  must  be  dismissed. 

I refer  to  Caldwell  v.  McLaren  (1884),  9 App.  Cas.  392. 

I have  not  overlooked  Ward  v.  Township  of  Grenville 
(1902),  32  S.C.R.  510,  cited  by  Mr.  Johnston.  It  has  no 
application  to  the  facts  of  this  case,  or  the  law  of  this  Province, 
which  differ  entirely  as  respects  the  rights  that  are  in  question 
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here  from  the  law  of  Quebec,  by  which  the  rights  of  the  parties 
in  that  case  fell  to  be  determined. 

The  disposition  of  the  counterclaim  depends  upon  different 
considerations.  The  defendants’  claim  for  damages  is  based,  as 
I think  they  were  bound  to  base  it,  upon  the  allegation  that 
the  condition  of  the  plaintiff’s  dam  was  due  to  his  negligence. 
Having  found  that  the  condition  of  the  dam  and  slide  was  due 
to  causes  over  which  he  had  no  control  and  acquitted  him  of  all 
negligence,  it  follows  that  the  counterclaim  also  must  be  dis- 
missed. 

There  will  be  no  costs  to  either  party  of  the  action  or 
counterclaim. 


T.T.R. 
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TIN  CHAMBERS.] 

Rex  v.  Smith. 

i 

Liquor  License  Act — Appeal  to  County  Court — Justice  of  the  Peace — Police 
Magistrate — P.S.O.  1897 , ch.  2^5,  sec.  118,  sub-sec.  5. 

The  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  provides  by  sec.  118,  sub-sec.  6, 
that  “an  appeal  shall  lie  to  the  Judge  of  the  county  court  of  the  county  in 
which  an  order  of  dismissal  is  made  . . where  the  Attorney-General  of 

the  Province  so  directs,  in  all  cases  in  which  an  order  has  been  made  by  a 
justice  or  justices  dismissing  an  information  or  complaint  laid  by  an 
inspector”: — 

Held,  that  the  words  “Justice  or  Justices”  in  this  sub-section  does  not 
include  a police  magistrate. 

This  was  a motion  for  a prohibition  directed  to  the  Judge 
of  the  county  of  Simcoe  prohibiting  further  proceedings  on 
a conviction  under  sec.  78  of  the  Licjuor  License  Act,  R.S.O. 
1897,  ch.  245,  for  selling  intoxicating  liquors  to  a minor,  and 
was  made,  under  the  circumstances  stated  in  the  judgment, 
before  Teetzel,  J.,  in  Chambers,  on  December  12th,  1905. 

/.  Haverson,  K.C.,  for  the  motion,  referred  to  sec.  7 of  the 
Act  respecting  police  magistrates,  R.S.O.  1897,  ch.  87,  and 
contended  that  a justice  of  the  peace  cannot  ac£  in  a town  where 
there  is  a police  magistrate.  He  also  referred  to  ibid.  ch.  93 
and  94. 

J.  R.  Cartwright,  K.C.,  for  the  county  court  Judge  and  the 
informant,  contended  that  a police  magistrate  was  competent 
to  deal  with  the  offence  : Liquor  License  Act,  secs.  78,  97  (2). 

January  28.  Teetzel,  J.: — Motion  for  an  order  directed  to 
the  county  Judge  of  Simcoe  prohibiting  further  proceedings  on 
a conviction  made  by  said  Judge  against  one  James  Smith,  a 
licensed  hotel  keeper,  on  appeal  by  one  William  Black,  license 
inspector,  from  an  order  of  John  McCosh,  police  magistrate  at 
Orillia,  dismissing  a complaint  preferred  by  said  inspector 
charging  said  Smith  with  selling  liquor  to  a minor  in  violation 
of  sec.  78  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245. 

The  appeal  was  by  direction  of  the  Attorney-General  under 
sub-sec.  6 of  sec.  118  of  said  Act,  which  sub-section  reads  as 
follows:  “ An  appeal  shall  lie  to  the  Judge  of  the  county  court 
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of  the  county  in  which  an  order  of  dismissal  is  made,  sitting  in 
chambers  without  a jury,  where  the  Attorney-General  of  the 
Province  so  directs,  in  all  cases  in  which  an  order  has  been 
made  by  a justice  or  justices  dismissing  an  information  or  com- 
plaint laid  by  an  inspector  or  any  one  on  his  behalf  for  contra- 
vention of  any  of  the  provisions  of  this  Act  provided  notice  of 
such  appeal  is  given  to  the  defendant  or  his  solicitor  within 
fifteen  days  after  the  date  of  such  order  of  dismissal.” 

Sub-sec.  7 provides  inter  alia  for  the  Judge  granting  a 
summons  calling  upon  the  “justice  or  justices”  making  the 
order  to  shew  cause  why  the  order  of  dismissal  should  not  be 
reversed  and  the  case  reheard. 

These  sub-sections  were  first  introduced  into  the  Act  by  the 
Liquor  License  Amendment  Act,  1892,  55  Viet.  ch.  51,  sec.  9, 
(O.).  Prior  to  this  time  provisions  had  been  made  under  sub-secs. 
1,  2,  3,  4 and  5 *of  said  sec.  118,  for  an  appeal  by  a convicted 
licensee  from  a conviction  or  order  of  “ a justice,  justices  or 
police  magistrate.” 

The  points  in  question  on  this  motion  are  : 

(1)  Whether  the  dismissal  by  John  McCosh  was  in  his 
capacity  of  police  magistrate  or  as  justice  of  the  peace  ; and 

(2)  If  as  police  magistrate,  whether  an  appeal  lies  at  all 
under  sub-sec.  6. 

The  offence  in  question  could  have  been  tried  before  one 
justice  of  the  peace  under  sec.  97  of  said  Act.  Under  sec.  27  of 
the  Act  respecting  police  magistrates,  R.S.O.  1897,  ch.  87,  a 
police  magistrate  is  ex  officio  a justice  of  the  peace  ; and  sec.  7 
of  that  Act  provides  that — 

“ No  justice  of  the  peace  shall  admit  to  bail,  or  discharge  a 
prisoner,  or  adjudicate  upon,  or  otherwise  act  in  any  case  for  a 
town  or  city  where  there  is  a police  magistrate,  except  at  the 
court  of  general  sessions  of  the  peace,  or  in  the  case  of  the 
illness,  absence,  or  at  the  request  of  the  police  magistrate.” 

In  this  case,  Mr.  McCosh  in  preparing  the  order  of  dismissal 
utilized  a printed  form  for  use  by  a justice  of  the  peace,  and 
signed  his  name  over  the  printed  description  “ J.P.  Co.  Simcoe.” 
In  the  body  of  the  order  for  dismissal,  however,  he  struck  out 
the  printed  description  “ A justice  of  the  peace  in  and  for  the 
county  of  Simcoe  ” and  wrote  in  the  words  “ Police  magistrate 
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for  the  town  of  Orillia.”  The  information  wras  sworn  before 
him  as  police  magistrate.  The  summons  wTas  issued  and  the 
minute  of  judgment  at  the  end  of  the  depositions  was  signed  by 
him  as  police  magistrate. 

These  circumstances  and  the  fact  that  the  offence  under 
.adjudication  was  alleged  to  have  been  committed  in  the  town 
of  Orillia,  I think  conclusively  shew  that  Mr.  McCosh  was  acting 
throughout  in  his  capacity  as  police  magistrate  and  not  as  an 
ex  officio  justice  of  the  peace. 

Then  is  there  an  appeal  by  the  prosecutor  from  a dismissal 
by  a police  magistrate  acting  in  that  capacity  ? 

In  providing  for  appeals  by  the  convicted  licensee  in  the 
previous  sub-sections  of  sec.  118,  the  legislature  was  careful  to 
extend  the  right  to  all  convictions  whether  by  a justice,  justices, 
or  police  magistrate. 

It  is  to  be  observed  that  in  the  amending  Act,  55  Viet.  ch. 
51,  the  right  of  appeal  by  a prosecutor  was  only  given  where  the 
conviction  is  by  “ a justice  ” and  the  words  “or  justices  ” were 
added  in  the  revision  of  1897. 

Notwithstanding  considerable  want  of  precision  in  many 
other  sections  of  the  Liquor  License  Act,  when  referring  to  pro- 
ceedings before  a justice,  justices  or  police  magistrate,  I am 
unable  by  any  canon  of  construction  to  interpret  the  words 
“justice  or  justices  ” in  this  -sub-section  as  including  a police 
magistrate.  In  view  of  the  specifications  of  the  previous  sub- 
sections and  of  the  fact  that  the  legislature,  upon  revision,  con- 
sidered it  proper  to  extend  the  prosecutor’s  right  of  appeal  to 
convictions  by  “justices  ” I think  it  is  clear  that  the  words  “or 
police  magistrate  ” were  intentionally  omitted.  It  was  probably 
considered  by  the  legislature  that  there  was  much  greater  reason 
for  finality  as  against  the  prosecutor  in  case  of  a dismissal  by  a 
police  magistrate  than  by  an  ordinary  justice  of  the  peace. 

The  order  will  therefore  issue  without  any  order  as  to  costs. 


Teetzel,  J. 

1906 

Rex 

v. 

Smith 


A.  H.  F.  L. 
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[IN  CHAMBERS.] 

Croil  v.  McCullough. 

Appearance — Withdrawal  of — Conditional  Appearance. 

An  application  by  a defendant  resident  in  Montreal,  in  an  action  brought 
in  Ontario  on  two  promissory  notes  payable,  if  at  all,  in  Montreal,  to  with- 
draw his  appearance  and  enter  a conditional  appearance,  was  refused,  it 
having  been  shewn  that  the  defendant  had  not  only  appeared  but  had  also 
successfully  resisted  a motion  for  immediate  judgment  on  material  alleging 
his  intention  to  counterclaim  to  have  a partnership  between  the  plaintiff 
and  himself  in  Ontario  wound  up. 

Motion  to  withdraw  appearance  entered  and  for  leave  to 
enter  a conditional  appearance. 

The  motion  was  made  in  Chambers  before  the  Master  in 
Chambers  on  the  29th  of  January,  1906. 

The  following  facts  are  taken  from  the  judgment  : 

This  action  is  on  two  promissory  notes  which  it  is  alleged 
are  payable  (if  at  all)  only  at  Montreal  where  the  defendant 
resides. 

An  order  for  service  was  made  by  the  local  Judge  at  Corn- 
wall on  an  affidavit  of  the  plaintiff’s  solicitor  that  the  case 
came  within  Rule  162,  sub-sec.  ( h ).*  That  is  true  as  appears  from 
the  order  made  in  Campbell  v.  Croil  (1905),  6 O.W.R.  933  (now 
under  appeal) j*  which  found  McCullough  entitled  to  about  $550 
of  money  now  in  Court.  The  defendant  duly  appeared  and 
successfully  opposed  a motion  made  for  speedy  judgment. 

*162 — (1)  Service  out  of  Ontario  of  a writ  or  a notice  of  a writ  may  be 
allowed  by  the  Court  or  Judge  wherever  : — 


( h ) Service  may  also  be  allowed  where  the  action  is  for  any  other  matter 
and  it  appears  to  the  satisfaction  of  the  Court  or  a Judge  that  the  plaintiff  has 
a good  cause  of  action  against  the  defendant  upon  a contract  or  judgment,  and 
that  the  defendant  has  assets  in  Ontario  of  the  value  of  $200  at  least,  which 
may  be  rendered  liable  for  the  satisfaction  of  the  judgment,  in  case  the  plain- 
tiff should  recover  judgment  in  the  action  ; but  in  such  case  if  the  defendant 
does  not  appear,  the  Court  or  a Judge  shall  give  directions  from  time  to  time 
as  to  the  manner  and  conditions  of  proceeding  in  the  action,  and  shall  require 
the  plaintiff,  before  obtaining  judgment,  to  prove  his  claim,  before  a Judge  or 
jury  or  in  such  manner  as  may  seem  proper. 

t Since  affirmed  bv  Britton,  J.,  in  Chambers,  on  the  12th  of  March,  1906, 
and  by  a Divisional  Court  on  the  23rd  of  March,  1906. — Rep. 
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After  this  he  has  moved  to  be  allowed  to  withdraw  his  appear- 
ance and  put  in  a conditional  appearance  as  in  Burson  v. 
German  Union  Ins.  Co.  (1904),  3 O.W.R.  372. 


1906 

Croil 

V. 

McCullough 


D.  W.  Saunders,  for  the  motion. 
G.  A.  Stiles,  contra. 


January  30.  The  Master  in  Chambers  : — It  might  be 
sufficient  to  rest  a refusal  of  the  motion  on  the  authority  of 
Sears  v.  Meyers  and  Heath  v.  Meyers  (1893),  15  P.R.  381. 
The  principle  of  that  decision  is  a fortiori  as  applied  to  the 
present  case  where  the  entry  by  defendant’s  solicitor  of  the 
ordinary  appearance  was  not  in  any  sense  under  compulsion. 
The  only  excuse  given  here  is  that  the  solicitor  was  not  aware 
that  £he  notes  sued  on  were  payable  at  Montreal  only,  as  defend- 
ant contends. 

What  my  view  is  of  the  effect  of  a bond  fide  mistake  of  the 
solicitor  is  shewn  in  Muir  v.  Guinane  (1905),  10  O.L.R.  367. 

If  this  were  a similar  case,  it  would  be  property  dealt  with 
in  the  same  way. 

Here,  however,  the  fact  of  the  opposition  to  the  motion  for 
judgment  is  a conclusive  answer.  For  in  the  affidavit  of  the 
defendant  on  that  motion  (which  is  his  main  material  on  the 
present  motion  also)  he  says,  that  he  intends  to  counterclaim  to 
have  the  partnership  between  plaintiff  and  himself  wound  up. 
This  partnership  was  of  a business  carried  on  in  Ontario  and 
could  only  be  wound  up  by  the  courts  of  this  Province.  He 
will  in  this  way  have  the  benefit  of  the  necessary  litigation 
without  having  to  give  security,  as  he  must  do,  if  he  had  to 
proceed  independently. 

This  intention  to  counterclaim  of  itself  seems  a distinct  and, 
so  to  say,  necessary  attornment  to  the  jurisdiction  of  this  Court, 
and  the  motion  must  be  dismissed  with  costs  to  plaintiff  in  any 
event. 


G.A.B. 
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[VOL. 


[DIVISIONAL  COURT.] 

In  re  Churchill  and  the  Corporation  of  the  Township 

of  Hullett. 


Public  Schools — Dissolution  of  Union  School  Section — Award — Reference  Back — 

R.S.O.  1897,  ch.  62,  secs.  11,  Jf7 — Formation  of  New  Union  and  Non-union 

Sections — Including  Other  Lands — 1 Edw.  VII.,  ch.  39,  secs.  42,  4.6,  47  ( 0 .). 

There  being  nothing  in  the  Public  Schools  Act  to  bring  an  award  of  arbitrators, 
appointed  under  sec.  46  of  that  Act,  within  the  exception  contained  in 
section  47  of  the  Arbitration  Act,  R.S.O.  1897,  ch.  62,  there  is  power  in  the 
Court  or  a Judge  to  remit  the  matters  referred  or  any  of  them  for  recon- 
sideration to  the  arbitrators. 

There  is  also  power  in  such  arbitrators,  when  dissolving  a union  school  section, 
to  form  both  a union  and  a non-union  school  section  out  of  the  lands  which 
were  comprised  in  the  dissolved  union  section  ; and  in  doing  so,  although 
they  cannot  bring  into  the  new  non-union  section  any  lands  which  did  not 
form  part  of  the  dissolved  union  section,  they  have  the  power  to  include  such 
other  lands  in  the  new  union  section  : and  there  is  no  reason  for  limiting  the 
arbitrators’  jurisdiction  to  either  action  in  exact  conformity  with  the  prayer 
of  the  ratepayers’  petition  or  a rejection  of  their  request. 

In  re  Sydenham  School  Sections  (1903),  6 O.L.R.  417;  (1904)  7 O.L.R.  49 
distinguished. 

Judgment  of  Anglin,  J. , affirmed. 

This  was  an  appeal  from  the  judgment  of  Anglin,  J. 

Arbitrators,  appointed  under  a by-law  of  the  county  of 
Huron,  pursuant  to  the  provisions  of  the  Public  Schools  Act,  1 
Edw.  VII.  ch.  39  (0),  had  made  an  award,  dated  the  17th  of  April 
1905,  dissolving  union  school  section  No.  4,  in  the  townships 
of  Hullett  and  Goderich  in  the  said  county  of  Huron,  and  had 
formed  a new  union  section  out  of  part  of  the  territory  of  such 
dissolved  union  section  and  other  lots,  mentioned  in  the  rate- 
payers’ petitions ; and  had  also  formed  a new  non-union  section 
out  of  the  remaining  portion  of  the  said  dissolved  union  section. 

Notice  of  motion  to  set  aside  this  award  was  given  on 
behalf  of  Thomas  Churchill,  a ratepayer,  upon  the  grounds : 

1.  That  the  union  section  No.  4 had  been  formed  under  an 
award  coming  into  effect  on  the  25th  of  December,  1900,  and 
the  five  years  required  by  the  Public  Schools  Act  had  not 
elapsed  and  would  not  elapse  when  the  award  of  the  17th  of 
April  would  come  into  operation. 

2.  That  it  would  be  impossible  for  the  inspector  to  call  a 
meeting  of  the  ratepayers  to  elect  trustees  at  the  time  prescribed 
by  the  Public  Schools  Act. 
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3.  That  the  arbitrators  had  no  power  to  form  a new  union 
and  non-union  section  out  of  the  land  of  the  dissolved  union 
section  and  other  lands  to  be  brought  in. 

4.  That  they  had  no  power  to  bring  in  other  lands  to  form 
part  of  the  new  union  section. 

5.  That  if  they  had  such  power  they  failed  to  bring  in  lots, 
not  particularly  mentioned  in  the  petition,  as  requested. 

6.  That  two  sections  from  which  lands  had  been  detached 
were  not  notified. 

7.  That  they  had  no  authority  to  direct  how  the  propor- 
tions of  the  money  for  erection  and  maintenance  should  be 
raised. 

8.  The  amount  of  money  directed  to  be  paid  by  one  section 
to  another  was  unfair. 

9.  That  they  had  no  power  to  direct  payment  of  costs. 


D.  C. 

1905 

In  re 

Churchill 

and 

Township  of 
Hullett. 


The  motion  was  argued  in  Weekly  Court  on  the  5th  of  June, 
1905,  before  Anglin,  J. 

Proudfoot , K.C.,  for  the  motion. 

E.  L.  Dickenson , contra. 

June  6.  Anglin,  J. : — Motion  to  quash  an  award  of  arbi- 
trators appointed  under  sec.  47  of  the  Public  Schools  Act, 
1 Ed.  VII.  ch.  39. 

For  reasons  indicated  on  the  argument  I consider  the  first 
two  objections  taken  by  the  notice  of  motion  untenable. 

Objection  No.  3 is,  in  my  opinion,  not  well  taken.  Not- 
withstanding its  disjunctive  form,  sub-sec.  6 of  sec.  46  must,  in 
my  opinion,  having  regard  to  the  whole  scope  of  the  section,  be 
held  to  confer  upon  the  arbitrators,  upon  dissolution  of  an  exist- 
ing union  section,  power  to  form  both  a new  union  and 
a non-union  section  in  cases  where  they  deem  that  course  proper 
and  find  it  practicable. 

4th.  The  inclusion  of  lots  in  the  new  union  section,  not  part 
of  the  dissolved  union  section,  is  within  the  arbitrators’  powers 
under  sub-sec.  4 of  sec.  46. 

5th.  From  the  prayer  of  the  petition  upon  which  the 
arbitrators  were  appointed  they  did  not  in  my  opinion  depart. 
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6th.  This  ground  of  motion  was  not  urged  by  counsel  for 
the  applicant. 

The  jurisdiction  of  the  arbitrators  to  make  the  provisions 
of  the  award  to  which  exception  is  taken  by  grounds  numbered 
7 and  8 in  the  notice  of  motion  seems  to  me  reasonably  clear 
under  sub-secs.  7 and  8 of  sec.  46.  I may  not  upon  this  motion 
consider  whether  the  determinations  of  the  arbitrators  in  these 
matters  are  entirely  fair  and  equitable,  and,  if  I might,  there  is 
no  evidence  upon  which  I would,  be  justified  in  pronouncing 
them  otherwise. 

9th.  By  section  88,  arbitrators  are  directed  to  “ determine 
the  liabilities  of  the  parties  concerned  for  the  costs  of  the  arbi- 
tration.” The  award  in  question  imposes  such  costs  equally 
upon  the  townships  of  Hullett  and  Goderich,  which  have 
already,  it  is  stated  at  bar,  paid  the  same.  Mr.  Proudfoot  con- 
tends that  this  provision  of  the  award  is  unwarranted,  because 
the  townships  are  not  “ parties  concerned  ” within  the  meaning 
of  sec.  88.  Mr.  Dickenson  argues  that  they  .are  “ parties 
concerned,”  because  the  award  is  made  by  arbitrators,  appointed 
by  the  county  council  upon  appeal  from  the  township  councils 
under  sec.  47.  In  point  of  fact,  although  the  council  of  Goderich 
township  refused  to  entertain  the  petition  for  dissolution  and 
readjustment  of  the  union  section,  the  council  of  Hullett  town- 
ship granted  the  prayer  of  the  similar  petition  addressed  to  it. 

In  my  opinion  this  ground  of  objection  is  well  taken.  The 
township  corporations  are  not  “ parties  concerned  ” within  the 
meaning  of  sec.  88,  and  there  was,  therefore,  no  jurisdiction  to 
order  that  the  townships  should  pay  these  costs.  Notwith- 
standing the  payment  by  them  already  made,  the  applicant  is,  I 
think,  upon  this  motion,  made,  as  it  is,  upon  notice  to  these 
municipal  corporations,  entitled  to  ask  me  to  give  effect  to  this 
objection  to  the  award.  I therefore  do  so  and  I refer  the  award 
back  to  the  arbitrators  in  order  that  they  may  make  a disposi- 
tion of  the  costs  of  the  arbitration  authorized  by  sec.  88  of  the 
statute. 

There  will  be  no  costs  of  this  motion. 


From  this  judgment  the  applicant,  Churchill,  appealed  to  a 
Divisional  Court,  and  the  appeal  was  heard  on  the  12  th  of 
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October,  1905,  before  Meredith,  C.J.C.P.,  MacMahon,  and  D-  C. 
Teetzel,  JJ.,  when  the  same  counsel  appeared.  1905 


The  grounds  of  the  appeal  sufficiently  appear  in  the  judg- 
ment. 


In  re 
Churchill 
and 

Township  of 
Hullett. 


November  6.  Meredith,  C.  J. : — This  is  an  appeal  by  the  Meredith,  c.j. 
applicant,  Churchill,  from  an  order  of  Anglin,  J.,  dated  6th  June, 

1905,  referring  back  to  the  arbitrators  an  award,  made  under 
the  Public  Schools  Act,  “ so  far  as  it  dealt  with  the  costs  of  the 
reference  before  the  arbitrators  ” and  dismissing  in  other  respects 
the  motion,  made  by  the  appellant  to  set  aside  the  award. 

On  the  argument  before  us,  it  was  objected  by  the  appel- 
lant’s counsel  : 

1.  That  there  was  no  jurisdiction  to  refer  back  the  award 
to  the  arbitrators  for  reconsideration  ; 

2.  That  the  award  was  bad,  because  the  arbitrators  had  no 
power  to  form  out  of  the  territory  of  which  a union  school 
section  had  been  composed  both  a new  union  section  and  a 
new  non-union  section,  as  they  had  assumed  to  do ; 

3.  That  the  award  was  bad,  because  the  arbitrators  had  not 
in  forming  the  new  section  taken  in  lands,  other  than  those 
of  which  the  dissolved  union  section  was  composed;  which,  it 
was  said,  the  petition  had  asked  to  be  done. 

The  first  objection  is  not  well  taken. 

Section  11  of  the  Arbitration  Act  (R.S.O.  1897,  ch.  62), 
gives  power  to  the  Court  or  a Judge  to  remit  the  matters  referred, 
or  any  of  them,  to  the  reconsideration  of  the  arbitrators,  and 
by  sec.  47  the  Act  is  made  to  apply  to  “ every  arbitration 
under  any  Act,  passed  before  or  after  the  commencement  of  this 
Act,  as  if  the  arbitration  were  pursuant  to  a submission,  except 
in  so  far  as  this  Act  is  inconsistent  with  the  Act  regulating  the 
arbitration  or  with  any  rules  or  procedure  authorized  or  recog- 
nized by  that  Act.” 

There  is  nothing  in  the  Public  Schools  Act  to  bring  the 
award  in  question  within  the  exception  contained  in  sec.  47, 
and  the  reference  back  was  therefore  authorized  by  sec.  11. 

In  support  of  the  second  objection,  it  was. contended,  that 
the  provision  of  the  Public  Schools  Act,  which  conferred  juris- 
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diction  on  the  arbitrators  is  sec.  46,  sub-sec.  6 ; and  that  under 
it  there  was  no  power  to  form  both  a union  and  a non-union 
section  out  of  the  territory  of  a union  section,  which  it  should 
be  determined  ought  to  be  dissolved:  but  that  the  only  power 
of  the  arbitrators  was  to  form  either  a union  section  or  a non- 
union section  and  to  attach  any  territory,  not  comprised  in  the 
new  section,  to  some  existing  adjoining  school  section. 

On  the  part  of  the  respondents,  it  was  contended,  that  it  was 
open  to  the  arbitrators,  when  they  determined  to  dissolve  the 
existing  union  section,  to  form  out  of  the  territory  of  which  it 
was  composed  both  a new  union  and  a new  non-union  section  ; 
and  that  in  forming  the  new  union  section,  they  were  entitled 
to  exercise  the  powers  conferred  by  sub-sec.  4 of  sec.  46,  and  to 
include  in  it  the  lands  mentioned  in  the  petition  even  though  in 
doing  so  they  should  bring  into  the  new  union  section  lands, 
which  had  not  formed  part  of  the  dissolved  union  section  but  of 
other  school  sections. 

The  contention  of  the  respondents  is,  in  my  opinion,  entitled 
to  prevail. 

Section  46  deals  with  the  formation,  alteration  and  dissolu- 
tion of  union  school  sections. 

Proceedings  are  initiated  by  the  petition  of  five  ratepayers 
from  each  of  the  municipalities  concerned  asking  for  the  form- 
ation, alteration  or  dissolution  of  a union  school  section:” 
sub-sec.  1. 

In  case  of  the  refusal  of  the  councils  of  the  municipalities 
to  appoint  arbitrators,  an  appeal  is  given  to  the  county  council 
which  is  empowered  to  appoint  the  arbitrators  not  more  than 
three  in  number  : sec.  47. 

If  the  arbitrators  determine  to  form  a new  union  section, 
they  are  to  set  forth  in  their  award  the  specific  parcels  of  land 
to  be  included  in  such  new  union  school  section  : sub-sec.  4, 
sec.  46. 

If  they  “ determine  upon  the  dissolution  of  an  existing 
union  ” they  are  to  “ set  forth  in  their  award  the  section  or 
sections  to  which  the  parcels  of  land  comprising  such  union 
shall  be  attached  for  school  purposes :”  sub-sec.  5. 

Sub-section  6 is  as  follows : 

“ Where  the  arbitrators  find  that  it  would  be  in  the  interest 
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of  the  parties  concerned,  and  where  in  their  opinion  it  is  prac- 
ticable so  to  do,  they  may  at  their  discretion  form  part  of  the 
territory  of  any  union  section  into  a non-union  section  or  form 
a new  union  and  in  such  cases  they  shall  indicate  the  parcels  of 
land  of  which  such  union  or  non-union  section  shall  be  com- 
posed. The  remainder  of  the  union  section  shall  be  disposed  of 
as  hereinbefore  provided.” 

The  popular  use  of  the  word  “ or  ” as  has  been  frequently 
said  is  so  loose  and  so  frequently  inaccurate  that  its  strict 
meaning  is  more  readily  departed  from  than  that  of  other 
words. 

As  was  said  by  Mr.  Justice  Choate  in  Pollock  v.  Steamboat 
Laura  (1880),  5 Fed.  Rep.  133,  at  page  137  : “ The  word  ‘or’ 
may,  it  is  true,  be  used  in  such  a sense  as  indicating  that  the 
power  is  to  do  one  only  of  two  things ; but  quite  as  frequently 
the  use  of  the  word  ‘ or  ’ denotes  that  the  power  granted  is  to 
do  either ; that  is  to  say,  both  of  the  things  mentioned.” 

In  the  statute  with  which  the  learned  Judge  was  dealing, 
the  word  “ or  ” was  used  very  much  as  it  is  in  sub-sec.  6,  and 
it  was  held  that  the  statute  authorized  the  doing  of  both  of 
the  things  mentioned  in  it. 

In  the  Public  Schools  Act  itself  many  instances  may  be 
found  in  which  the  word  *'  or  ’ is  used  in  the  loose  and  inaccurate 
but  popular  sense  referred  to.  In  the  fourth  line  of  section  46 
itself  it  is  so  used.  The  language  there  is  “Union  school  sections 
may  be  formed,  altered  or  dissolved,”  “ or  ” being  used  instead 
of  “ and  ” which  is  the  appropriate  word. 

Looking  at  section  46  as  a whole,  it  is  plain,  I think,  that 
the  widest  powers  were  intended  to  be  given  to  the  arbitrators, 
if  a dissolution  of  a.  union  school  section  should  be  determined 
upon,  to  readjust  and  rearrange  the  territory  of  which  it  had 
been  composed,  and  any  other  territory  the  readjustment  or 
rearrangement  of  which  should  be  thought  to  be  desirable  so  as 
to  meet  the  requirements  of  the  locality,  and  I see  no  reason, 
why,  when  it  is  found  practicable  and  in  the  interests  of  the 
parties  concerned  that  a new  union  section  should  be  formed, 
the  arbitrators  may  not  exercise  the  powers  conferred  by  sub- 
sec. 4 and  include  within  the  boundaries  of  the  new  union  section 
lands  other  than  those  forming  part  of  the  union  section  which 


D.  C. 
1905 

In  re 
Churchill 
and 

Township  of 
Hullett. 

Meredith,  C.J. 


290 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1905 

In  re 
Churchill 

' 3 8 AND 

Township  of 
Hullett. 

Meredith,  C.J. 


they  have  determined  shall  be  dissolved ; and  there  is  nothing 
in  the  Act  to  indicate  that  it  was  not  intended  that  that  should 
be  done,  indeed,  in  the  language  of  sub-sec.  6 is  to  be  found,  I 
think,  an  indication  that  it  was  intended  that  the  arbitrators 
should  have  that  power ; for  while  the  authority  as  to  the 
formation  of  a non-union  section  is  limited  to  forming  it  out  of 
part  of  the  territory  of  the  union  section,  there  is  no  such 
limitation  as  to  a union  section  where  it  is  determined  to  “ form 
a new  union.” 

The  third  objection  is  based  on  In  re  Sydenham  School 
Sections  (1903),  6 O.L.R.  417,  s.c.  (1904),  7 O.L.R.  49,  but  that 
case  is  I think  clearly  distinguishable.  There  the  arbitration 
was  not  under  sec.  46  but  under  sec.  42,  the  provisions  of 
which  are  very  different  from  those  of  sec.  46. 

The  functions  of  the  arbitrators  under  sec.  42,  as  declared 
by  sub-sec.  3,  are  to  hear  the  appeal  “ and  to  form,  divide, 
unite  or  alter  the  boundaries  of  the  school  section  or  sections, 
so  far  as  to  settle  the  matters  complained  of,”  while  under  sec. 
46  the  powers  conferred  on  the  arbitrators  are  not  so  limited, 
but  are  of  the  comprehensive  character  already  pointed  out, 
and  I see  no  reason  for  limiting  their  jurisdiction  to  either  action 
in  exact  conformity  with  the  prayer  of  the  petition  or  a rejec- 
tion of  the  request  of  the  petitioners. 

But  if  it  were  otherwise  and  the  principle  of  In  re  Syden- 
ham be  applicable,  the  third  objection  would  equally  fail. 

The  petition  asks  for  three  things  : 

(1)  The  dissolution  of  the  existing  union  section  : 

(2)  The  formation  of  a new  union  section  out  of  certain 
specified  lots  ; 

(3)  The  formation  of  the  remainder  of  the  territory  of  the 
dissolved  union  section  and  adjacent  lands  in  adjoining  sections 
into  another  school  section. 

The  arbitrators  have  complied  with  numbers  one  and  two, 
and  have  formed  the  remainder  of  the  dissolved  union  section 
into  a new  non-union  section  without  including  within  the  new 
section  any  adjacent  lands  from  adjoining  sections. 

It  would  have  been  different  if  the  adjacent  lands  from 
adjoining  sections  had  been  specified  and  the  prayer  of  the 
petition  had  been  to  include  them  in  the  new  section. 
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The  petition  does  not  ask  this,  but  in  effect,  I think,  asks 
that  adjacent  lands  from  adjoining  sections  be  included  in  the 
new  section  only  if  the  arbitrators  shall  be  of  opinion  that  that 
should  be  done,  leaving  it  entirely  to  the  discretion  of  the  arbi- 
trators to  include  them  or  not  as  they  might  think  best. 

Besides  this  there  was,  as  I have  already  pointed  out,  no 
power  to  include  in  the  new  non-union  section  any  lands  that 
did  not  form  part  of  the  dissolved  union  section;  and  the  arbitra- 
tors have  therefore  complied  exactly  with  the  prayer  of  the 
petition,  in  so  far  as  it  was  lawful  for  them  to  do  so.  In  this 
respect  also  this  case  differs  from  the  Sydenham  case,  and  I see 
no  reason  for  extending  or  applying  the  principle  of  that  case 
so  as  to  render  invalid  an  award  where  the  arbitrators  have 
been  able,  as  in  this  case  they  have  been,  to  satisfy  the  interests 
of  the  parties  concerned  by  forming  the  new  union  section 
asked  for  and  a new  non-union  section,  composed  of  the  remain- 
der of  the  territory  of  the  dissolved  union  section  merely 
because  the  petitioners  have  asked  that  there  should  be  included 
in  the  non-union  section  territory  which  the  arbitrators  had  no 
power  to  include  within  it. 

The  third  objection  therefore  fails. 

The  result  is  that  the  order  of  my  brother  Anglin  should 
be  affirmed  and  the  appeal  dismissed  with  costs. 
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MacMahon,  and  Teetzel,  JJ.,  concurred. 
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[IN  CHAMBERS.] 

Copeland-Chatterson  Co.  Limited. 

v. 

Business  Systems,  Limited. 

Practice — Parties  —Joinder  of  Actions — Conspiracy — Defendants  Joining 
Conspiracy  at  Different  Times. 

An  action  may  be  brought  against  a number  of  defendants  jointly  for  an  illegal 
conspiracy,  though  they  joined  the  conspiracy  at  different  times,  there  being 
in  substance  only  one  cause  of  action,  namely,  the  conspiracy  to  injure.  In 
such  case,  however,  the  jury  may  differentiate  and  assess  separate  damages 
against  the  separate  defendants  according  to  the  respective  dates  when  they 
became  members  of  the  conspiracy. 

O’Keefe  v.  Walsh , [1903]  2 Ir.  R.  681,  followed. 

This  was  an  appeal  by  the  plaintiff  from  an  order  of  the 
Master  in  Chambers  striking  out  certain  parts  of  the  statement 
of  claim,  and  a cross-appeal  by  the  defendants  for  an  order 
requiring  the  plaintiff*  to  elect  which  causes  of  action  he  would 
proceed  with. 

The  plaintiff  was  a company  carrying  on  the  manufactory 
of  what  is  known  as  the  loose  leaf  business  system  of  book  and 
account  keeping  under  patents  owned  by  them.  The  statement 
of  claim  alleged  that  the  individual  defendants  were  all  servants 
of  the  plaintiff  company  till  about  the  middle  of  June  last ; that 
the  plaintiff  discovered  that  they  were  engaged  in  a conspiracy 
to  solicit  others  of  the  plaintiff’s  servants  to  join  them  in  form- 
ing a new  company  in  competition  with  the  plaintiff,  and  to 
communicate  to  that  new  company  and  to  others  private  and 
confidential  information  acquired  by  them  while  servants  of  the 
plaintiff  company,  and  to  abstract  certain  tools  from  the 
plaintiff’s  machine  shop,  and  use  them  to  duplicate  the  plaintiff’s 
special  machinery,  to  infringe  the  plaintiff’s  patents,  and  to  do 
other  unlawful  acts.  It  also  alleged  that  after  the  dismissal  of 
the  individual  defendants  early  in  July  last,  the  defendant 
company  was  incorporated  by  them,  and  it  alleged  a libel  by 
all  the  defendants  of  the  plaintiff’s  business,  and  the  chief  point 
which  arose  on  the  present  proceedings  was  whether  the  plain- 
tiff could  in  one  action  claim,  as  it  did,  damages  and  an  injunc- 
tion against  both  the  individual  defendants  and  the  defendant 
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company  in  respect  to  acts  done  by  the  individual  defendants 
before  the  incorporation  of  the  defendant  company,  as  well  as  in 
respect  to  acts  done  by  all  the  defendants  afterwards. 


1906 

COPELAND- 

Chatterson 

Co. 


The  appeal  and  cross-appeal  were  argued  before  Teetzel,  J., 
in  Chambers  on  December  15th,  1905. 


Business 

Systems. 


W.  E.  Raney , for  the  plaintiff,  contended  that  the  Master  had 
no  jurisdiction  to  make  the  order  appealed  from,  and  that  all  the 
defendants  were  joint  participators  in  the  conspiracy  alleged, 
and  cited  Cox  v.  Barker  (1876),  3 Ch.  D.  359  ; Knapp  v.  Carley 
(1904),  7 O.L.R.  409  ; O'Keefe  v.  Walsh,  [1903]  2 Ir.R.  681,  686, 
690,  703;  Rice  v.  Reed,  [1900]  1 Q.B.  54;  Dessilla  v.  SchunJc 
& Co.,  W.N.  1880,  p.  96  ; Mulkern  v.  Doerks  (1884),  51  L.T. 
429:  Pollock  on  Contracts,  7th  ed.,  p.  124;  Amer.  & Eng. 
Encyc.  of  Law,  2nd  ed.,  vol.  23,  pp.  234-42,  244  ; Odgers  on 
Pleading,  4th  ed.,  p.  24  ; Snow’s  Annual  Practice,  1906,  pp.  87, 
95  ; Holmested  and  Langton’s  Judicature  Act,  3rd  ed.,  316,  523, 
662-3. 

C.  H.  Kilmer,  for  the  defendants,  contended  that  the  action 
could  not  be  proceeded  with  without  great  inconvenience  ; and 
that  the  Master  had  jurisdiction  to  make  the  order,  and  referred 
to  Hnttley  v.  Simmons,  [1898]  1 Q.B.  181  ; Saccharin  Corpora- 
tion, Limited,  v.  Wild,  [1903]  1 Ch.  410;  Hayward  & Co.  v. 
Hayward  & Sons  (1886),  34  Ch.  D.  198;  Holmested  & Lang- 
ton,  ibid.,  p.  428  ; Odgers  on  Pleading,  4th  ed.,  p.  24  et  seq. 

Raney,  in  reply,  asserted  that  there  was  no  intention  of 
claiming  damages  in  respect  of  the  libel  charged  in  the  state- 
ment of  claim,  but  only  an  injunction  restraining  further 
circulation. 

January  8.  Teetzel,  J.: — As  to  the  plaintiff’s  appeal,  I 
think  the  judgment  in  O'Keefe  v.  Walsh,  [1903]  2 Ir.  R.  681, 
as  applied  to  the  allegations  in  the  statement  of  claim,  is  con- 
clusive in  favour  of  the  appeal.  That  case  decided  that  where 
an  action  is  brought  against  a number  of  defendants  jointly  for 
an  illegal  conspiracy,  the  fact  that  separate  defendants  joined 
the  conspiracy  at  different  times  is  no  ground  for  objection  that 
the  action  is  wrongly  constituted  in  law,  as  joining  separate 
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causes  of  action  against  separate  defendants,  there  being  in  sub- 
stance only  one  cause  of  action,  namely,  the  conspiracy  to 
injure.  In  such  a case  the  jury  may  differentiate  and  assess 
separate  damages  against  the  separate  defendants  according  to 
the  respective  dates  when  such  defendants  became  members  of 
the  conspiracy. 

The  order  appealed  from  having  directed  that  all  claims 
against  the  individual  defendants  for  anything  done  by  them  or 
any  of  them  prior  to  incorporation  of  the  defendant  company 
should  be  struck  out,  must  therefore  be  reversed. 

As  to  the  defendants’  cross-appeal,  I think  all  the  causes  of 
action  set  forth  in  the  statement  of  claim  cannot  be  conveni- 
ently disposed  of  in  the  one  action. 

Upon  the  argument,  Mr.  Raney,  for  the  plaintiff,  disclaimed 
any  intention  of  asking  damages  in  respect  of  the  alleged  libel 
and  stated  that  an  injunction  restraining  further  publication 
thereof  was  all  his  clients  were  asking  for  in  respect  of  that 
portion  of  the  statement  of  claim. 

I think  there  should  be  two  separate  issues  prepared  for 
trial.  In  the  one  issue  may  be  contained  all  the  causes  of  action 
except  those  in  respect  of  the  infringement  of  the  four  patents 
of  invention,  and  a separate  issue  should  be  prepared  containing 
the  several  causes  of  action  in#  respect  of  the  alleged  infringe- 
ments. 

The  order  will  contain  a waiver  of  all  claim  for  damages  in 
respect  of  the  alleged  libel  and  limiting  the  plaintiff’s  claim  to 
an  injunction. 

To  this  extent  only  the  defendants’  cross-appeal  will  be 
allowed. 

Costs  of  both  appeals  to  be  costs  in  the  cause.* 

A.  H.  F.  L. 

* The  defendants  appealed  from  the  above  judgment  of  Teetzel,  J.,  to  a 
Divisional  Court,  and  their  appeal  was  argued  on  January  17th,  1906,  before 
Boyd,  C.,  and  Street  and  Mabee,  JJ.  The  judgment  of  Teetzel,  J.,  so  far 
as  it  allowed  the  plaintiff’s  appeal  from  the  Master  was  affirmed  uncondition- 
ally, and  upon  the  plaintiff’s  undertaking  to  amend  the  statement  of  claim  so 
as  to  make  it  clear  that  they  were  not  claiming  in  their  action  for  any  personal 
libel,  the  order  appealed  from  was  affirmed  in  its  entirety.  Costs  in  the  cause. 
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[IN  THE  COURT  OF  APPEAL.] 
Bogart  v.  Robertson  et  al. 


Bills  of  Exchange  and  Promissory  Notes — Joint  and  Several  Note — Release  of 

Go-maker  — Reservation  of  Rights  — Knowledge  and  Consent  — Subsequent 

Deed — Ratification. 

One  of  the  five  makers  of  a joint  and  several  promissory  note  was  absolutely 
released  by  the  holder,  by  an  instrument  under  seal,  from  liability  upon  the 
note,  and  there  was  no  reservation  of  rights  against  the  other  makers,  but 
the  holder  sought  to  recover  against  one  of  them,  the  defendant : — 

Held,  upon  the  construction  of  the  release  and  a subsequent  instrument  under 
seal,  to  which  the  maker  who  had  been  released  was  not  a party,  that  the 
rights  of  the  holder  against  the  defendant  had  been  effectively  preserved. 
Decision  of  a Divisional  Court.  8 O.L.R.  261,  reversed. 

Per  Moss,  C.J.O.  : — The  whole  arrangement  of  which  the  release  formed  part 
was  come  to  and  carried  out  with  the  knowledge  and  consent  of  the 
defendant,  and  that  knowledge  and  consent  were  sufficient  to  prevent  the 
release  of  his  co-maker  operating  as  a discharge  of  his  liability. 

Per  Osler,  J.A.  : — Even  if  the  release  did  in  law  operate  from  the  moment  of 
its  execution  as  a discharge  of  the  defendant,  there  was  nothing  to  prevent 
the  latter,  after  its  execution,  from  acknowledging  and  ratifying,  by  a 
proper  instrument,  his  continuing  liability  to  pay,  just  as  a surety  may  do 
who  has  been  discharged  by  time  given  to  his  principal  or  by  the  release 
of  a co-surety.  Co-contractors  and  co-debtors  stand  in  these  respects  in  the 
same  position  as  co-sureties.  The  release  of  one  operates  in  general  as  a 
release  of  all,  but  the  legal  operation  of  such  a release  may  be  restrained  by 
the  express  terms  of  the  instrument,  or  the  co-debtors  may  reaffirm  and 
ratify  their  liability  notwithstanding  the  release. 

Appeal  by  the  plaintiff  from  the  decision  of  a Divisional 
Court,  8 O.L.R.  261,  affirming  the  judgment  of  Street,  J.,  at 
the  trial,  dismissing  the  action  as  against  the  defendant  Tench. 
The  action  was  upon  a promissory  note  for  $1,500,  made  by 
Tench  and  four  others,  and  the  Courts  below  held  that  Tench 
was  discharged  by  the  release  of  one  of  his  co-makers. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclennan, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  22nd  and  23rd  May, 
1905. 

J.  Bichnell,  K.C.,  for  the  plaintiff,  appellant.  The  judgment 
below  declares  a result  contrary  to  the  intention  of  the  parties. 
That  intention  should  be  given  effect  to  either’by  construing  the 
document  of  alleged  release  as  a covenant  not  to  sue,  or  by 
treating  the  arrangements  made  between  the  parties  as  con- 
stituting a novation  by  which  Souch  was  released,  and  the 
liability  of  the  remaining  joint  and  several  contractors  accepted 
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in  place  of  the  liability  of  all,  or  by  construing  the  document 
of  the  21st  January,  1895,  as  a covenant  by  the  defendant 
Tench  and  others  to  pay  their  indebtedness  to  the  plaintiff  as 
existing  on  the  4th  October,  1894 : Encyc.  of  Laws  of  England, 
vol.  11,  p.  215,  “ Release In  re  Johnston  Foreign  Patents  Go ., 
[1904]  2 Ch.  247  ; Solly  v.  Forbes  (1820),  2 Brod.  & Bing,  38, 
46;  Ford  v.  Beech  (184%),  11  Q.B.  852,  862,  866;  Henderson 
v.  Stobart  (1850),  5 Ex.  99,  103,  104;  Willis  v.  Be  Castro 
(1858),  4 C.B.N.S.  216,  226,  227  ; Ex  p.  Good  (1877),  5 Ch.  D. 
46,  59;  Bank  of  Montreal  v.  McFaul  (1870),  17  Gr.  234,  244; 
Wyke  v.  Rogers  (1852),  1 De  G.M.  & G.  408  ; Currie  v.  Hodgins 
(1878),  42  U.C.R.  601 ; Gorman  v.  Dixon  (1896),  26  S.C.R.  87. 
Taking  the  three  documents  together,  the  intention  clearly 
appears.  It  was  assumed  in  the  Court  below  that  an  injustice 
might  be  done  to  Souch  if  any  liability  were  found  against  the 
other  makers,  by  reason  of  the  fact  that  they  might  then  have 
the  right  of  contribution  against  him ; but  the  essence  of  the 
arrangement  between  the  other  makers  and  Souch  was  that,  for 
valuable  consideration  received  by  them  from  him,  they  were 
to  assume  the  entire  liability.  They  would,  therefore,  have  no 
right  of  contribution.  If,  however,  it  be  necessary  that  the 
bare  legal  liability  of  Souch  upon  the  note  should  be  preserved 
in  order  to  give  effect  to  the  clearly  expressed  intention  that 
such  note  should  continue  to  be  a valid  security  in  the  plaintiff’s 
hands,  then  Souch  is  sufficiently  protected  by  the  covenant  of 
indemnity  by  the  plaintiff  and  others,  which  would  bind  them 
to  protect  him  against  any  right  of  contribution. 

E.  E.  A.  DuVernet,  for  the  defendant  Tench,  respondent. 
It  would  be  contrary  to  the  facts  to  construe  the  release  of  the 
4th  October,  1894,  as  a covenant  not  to  sue.  It  is  on  its  face 
an  absolute  release,  with  provision  for  indemnity,  a release  for 
which  the  plaintiff  received  consideration  from  Souch,  and 
which  it  would  be  contrary  to  the  facts  and  the  intention  of 
the  parties  to  construe  as  anything  other  than  a release.  That 
such  was  the  plaintiff’s  intention  in  executing  the  release  is 
plain  from  the  agreement  of  the  2nd  July,  1902,  releasing  the 
defendant  Scott,  in  which  there  is  a recital  that  Souch  has  been 
released  from  liability  upon  the  note.  Nor  is  there  any 
evidence  of  novation,  nor  is  Souch  a party  to  the  agreement  of 
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the  21st  January,  by  which  the  alleged  substituted  liability  is 
created.  And  to  contend  that  the  latter  document  may  be 
construed  as  a covenant  by  the  defendant  Tench  and  the  joint 
makers  other  than  Souch  to  pay  their  liability  to  the  plaintiff 
as  existing  on  the  4th  October,  1894,  is  contrary  to  the  express 
words  of  the  instrument  itself,  which  refers  to  the  liability  “ as 
existing  at  the  date  hereof/’  namely,  the  21st  January,  1895. 
As  to  the  effect  of  releasing  a joint  and  several  maker  without 
a reservation  of  rights,  I refer  to  Am.  & Eng.  Encyc.  of  Law, 
2nd  ed.,  vol.  24,  p.  304 ; Cocks  v.  Nash  (1832),  9 Bing.  341,  345, 
where  Sergeant  Wilde’s  unsuccessful  argument  is  just  that  used 
by  counsel  for  the  plaintiff  in  this  case  ; Cheethamv.  Ward(  1797), 
1 B.  & P.  630 ; Brooks  v.  Stuart  (1839),  9 A.  & E.  854;  Evans 
v.  Bremridge  (1855),  2 K.  &.  J.  174;  Byles  on  Bills,  16th  ed., 
p.  243.  A deed  of  release  may  be  explained,  but  not  by  an 
instrument  of  lower  degree : Mercantile  Bank  of  Sydney  v. 
Taylor , [1893]  A.C.  317.  In  WyJce  v.  Rogers , 1 DeG.M.  & G. 
408,  the  instrument  was  not  sealed.  See  Story’s  Equity,  2nd 
ed.,  p.  67,  sec.  112.  In  Cheetham  v.  Ward,  1 B.  & P.  630,  the 
distinction  between  a surety  and  the  joint  maker  of  a note  is 
pointed  out.  As  to  the  effect  of  a reservation  of  rights,  I 
refer  to  North  v.  Wakefield  (1849),  13  Q.B.  536,  541 ; Ex  p. 
Good,  5 Ch.D.  at  p.  57  ; Price  v.  Barker  (1855),  4 E.  & B.  760 ; 
Thompson  v.  Lack  (1846),  3 C.B.  540 ; Fisher  v.  Patton  (1839), 
5 O.S.  741  ; Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  4,  p.  506  ; 
Encyc.  of  Laws  of  England,  vol.  11,  p.  218.  The  defendant 
Robertson  is  also  released  by  the  discontinuance  of  the  action. 
No  other  action  could  be  brought  against  him,  the  Statute  of 
Limitations  having  run  in  his  favour.  The  appeal  turns 
largely  on  questions  of  fact,  and  the  defendant  Tench  has  the 
findings  of  two  Courts  in  his  favour. 

Bicknell,  in  reply. 

After  the  argument  some  further  evidence  was  given  before 
the  Court,  as  mentioned  below. 

December  12.  Moss,  C.J.O. : — The  main  difficulties  in  this 
case  are  due  to  the  manner  in  which  the  parties  presented  it  at 
the  trial. 


C.  A. 
1905 

Bogart 

v. 

Robertson 


298 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1905 

Bogart 

v. 

Robertson 
Moss,  C.J.Q, 


The  plaintiff  sued  to  recover  payment  from  the  defendants 
of  the  amount  due  upon  a joint  and  several  promissory  note 
made  by  the  defendants  and  one  J.  E.  Souch  and  one  Charles 
Lundy,  payable  to  the  plaintiff.  The  defendant  Tench,  who  is 
now  the  only  respondent  in  this  appeal,  admitted  the  mak- 
ing of  the  note,  but  alleged,  amongst  other  defences,  that 
the  plaintiff  had  “ released  Charles  Lundy,  A.  Robertson,  and 
J.  E.  Souch,  three  of  the  joint  makers  of  the  note,  and  by  so 
doing  has  forfeited  her  right  to  recover  against  the  others.” 
Before  trial  the  action  was  discontinued  as  against  the  defend- 
ant Robertson,  and  judgment  was  entered  against  the  defend- 
ant Scott  for  the  sum  of  $1,500,  and  his  share  of  the  costs. 

At  the  trial  the  note  sued  on  was  put  in,  and  the  only  other 
evidence  put  in  consisted  of  three  instruments,  dated  the  4th 
October,  1894,  the  10th  October,  1894,  and  the  21st  January, 
1895,  respectively.  Any  other  facts  bearing  on  the  case  are  to 
be  gathered  from  the  discussion  between  counsel  and  the  trial 
Judge.  It  is  to  be  regretted  that  more  pains  were  not  taken  at 
the  trial  to  develop  the  facts  surrounding  and  bearing  upon  the 
transaction. 

The  question  between  the  parties  was  whether,  having 
regard  to  the  instruments  in  evidence,  the  defendant  Tench  was 
released  from  liability  upon  the  note. 

The  instrument  of  the  4th  October,  1904,  standing  alone, 
lends  considerable  support  to  the  defendant’s  contention.  That 
instrument  was  undoubtedly  intended  to  apply  to  the  note  now 
sued  on  and  to  the  liability  of  J.  E.  Souch  thereunder.  And 
the  release  thereby  given  would  appear  at  first  sight  to  operate 
as  a discharge  to  the  co-debtors  on  the  note. 

Although  the  terms  of  the  instrument  plainly  shew  the 
contemplation  of  the  parties  that  the  makers  of  the  notes 
therein  referred  to,  except  J.  E.  Souch,  were  to  remain  liable 
upon  them,  their  position  being  bettered  by  the  acquisition  by 
the  holders  of  the  notes  of  a valuable  security  as  it  was 
supposed,  yet  the  defendant  Tench  was  not  a party  to  and  did 
not  sign  it. 

But,  if  it  be  made  to  appear  that  this  instrument  was  but 
one  act  in  a transaction  to  which  the  defendant  Tench  gave  his 
assent  either  at  the  time  when  it  was  done,  or  afterwards  with 
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knowledge  of  the  facts,  the  apparent,  effect  of  the  instrument  is 
done  away  with.  No  doubt,  if  a creditor  releases  one  of  several 
co-debtors  without  the  knowledge  or  consent  of  the  others,  he 
thereby  discharges  them.  But  does  not  knowledge  and  consent 
on  the  part  of  the  co-debtors  alter  the  position  which  the 
parties  would  otherwise  occupy  ? In  the  absence  of  knowledge 
or  consent  by  the  co-debtors,  the  creditor  giving  a discharge  to 
one  may  still  preserve  the  liability  of  the  others  by  express 
stipulation  in  the  instrument  of  discharge.  As  explained  by 
Patteson,  J.,  in  North  v.  Wakefield , 13  Q.B.  536,  the  reason  for 
this  stipulation  is  the  protection  of  the  creditor  and  not  of  the 
debtor  who  is  released.  He  said  (p.  541):  “The  reason  why  a 
release  to  one  debtor  releases  all  jointly  liable  is,  because,  unless 
it  was  held  to  do  so,  the  co-debtor,  after  paying  the  debt,  might 
sue  him  who  was  released  for  contribution,  and  so  in  effect  he 
would  not  be  released ; but  that  reason  does  not  apply  where 
the  debtor  released  agrees  to  such  a qualification  of  the  release 
as  will  leave  him  liable  to  any  rights  of  the  co-debtor.”  But,  if 
a debtor  consents  to  his  co-debtor  being  released,  does  not 
that  also  involve  a consent  not  to  look  to  the  co-debtor  for 
contribution  ? If  the  agreement  be  that  the  debtor  is  to  be 
discharged,  the  creditor  retaining  his  remedies  against  the 
consenting  co-debtors  without  recourse  by  them  to  the  released 
debtor,  that  is  carried  out  by  the  co-debtors  consenting  to  an 
absolute  discharge  to  him.  From  the  reports  of  the  cases  in  the 
books  it  appears  that  the  form  of  plea  of  discharge  by  a release 
to  a co-debtor  contained  the  allegation  that  it  was  given 
without  the  knowledge  or  consent  of  the  defendant,  for 
instance,  Nicholson  v.  Revill  (1836),  4 A.  & E.  675,  and  North 
v.  Wakefield  (supra).  That  the  same  form  of  plea  was  adopted 
in  Mercantile  Bank  of  Sydney  v.  Taylor,  [1893]  A.C.  317, 
appears  from  Lord  Watson’s  statement  of  the  case  on  p.  318. 
The  absence  of  knowledge  or  consent  seems  to  be  deemed  a 
material  element  of  the  defence. 

I have  found  no  case  in  which  the  precise  point  in  this  case 
has  been  dealt  with,  but  I am  unable  to  discover  any  reason 
why  the  principle  applied  to  sureties  in  cases  like  Mayhew 
v.  Crickett  (1818),  2 Swanst,  185,  and  Smith  v.  Winter  (1838), 
4 M.  & W.  454,  should  not  be  applied  to  the  case  of  a co-debtor. 
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No  doubt,  if  the  intention  and  effect  were  to  extinguish  the 
debt  altogether,  then  there  could  be  no  saving  of  rights  against 
any  one,  for  the  debt  is  gone.  But  here  it  is  quite  clear  that 
there  was  no  such  intention.  The  instrument  of  the  4th 
October,  1894,  on  its  face  shews  that  the  debt  was  to  continue. 
One  object  of  the  arrangement  was  to  further  secure  the  debt  by 
giving  the  creditor  what  was  considered  a valuable  asset  in  the 
Light  Heat  and  Power  Company. 

And  the  instrument  of  the  21st  January,  1895,  to  which 
the  defendant  Tench  is  a party,  shews  that  he,  as  well  as  his 
co-makers  on  the  note  to  the  plaintiff, . fully  understood  that 
such  was  the  intention.  It  is  therein  recited  that  the  parties 
of  the  fourth  part- — the  defendant  Tench  being  one  of  them — 
and  J.  E.  Souch  were  desirous  that  the  liabilities  referred  to  in 
the  second  and  third  recitals — the  liability  to  the  plaintiff  on 
the  note  being  one  of  them — should  be  fully  paid,  and  with 
that  object  were  willing  that  the  Light  Heat  and  Power 
Company  should  assume  and  become  liable  for  the  indebted- 
ness. And  it  provides  that  the  property  of  the  Light  Heat 
and  Power  Company  shall  be  given  as  security,  subject  to  the 
prior  claims  of  other  parties,  and  that  the  company  shall  pay 
the  claims  within  a named  period. 

Then  it  provides  that  the  individual  liabilities  and  in- 
debtedness of  the  parties  of  the  fourth  part — the  defendant 
Tench  amongst  others — to  the  parties  of  . . the  third  part — 
the  plaintiff  amongst  others — as  existing  at  the  date  of  the 
agreement,  shall  not  be  released  or  abandoned,  but  are  not  to 
be  proceeded  with  unless  and  until  the  Light  Heat  and  Power 
Company  fail  to  carry  out  the  terms  of  the  agreement. 

Lastly,  the  parties  of  the  fourth  part  agree  to  cause  all 
the  necessary  acts  to  be  done  by  the  directors  of  the  Light 
Heat  and  Power  Company  for  the  due  carrying  out  of  the 
agreement.  By  this  it  appears  that  the  defendant  Tench 
understood  what  had  been  done  in  order  to  bring  about  the 
arrangement  by  which  the  Light  Heat  and  Power  Company 
was  brought  in  for  the  further  securing  of  the  plaintiff’s  claim 
with  others.  The  instrument  is  consistent  throughout  with  an 
existing  liability  on  his  part,  only  postponed  by  virtue  of  the 
agreement  of  the  Light  Heat  and  Power  Company  to  pay  in 
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the  first  instance.  And  the  words  “ as  existing  at  the  date 
hereof  ” should  be  read  in  their  natural  sense  as  applying  to 
the  debt  which,  by  the  previous  parts  of  the  instrument,  the 
defendant  Tench  had  recognized  as  a subsisting  liability 
which  he  was  desirous  should  be  fully  paid. 

The  proper  inference  is  that  the  whole  arrangement  of 
which  the  release  of  J.  E.  Souch  formed  part  was  come  to  and 
carried  out  with  the  knowledge  and  consent  of  the  defendant 
Tench.  That  being  so,  his  defence  that  the  giving  of  the 
release  to  J.  E.  Souch  discharged  him  cannot  be  given  effect  to. 

These  appeared  to  be  the  proper  conclusions  upon  the 
record,  but  it  was  thought  proper,  in  fairness  to  the  defendant 
Tench,  as  well  as  for  the  satisfaction  of  the  Court,  to  direct 
that  evidence  should  be  given  as  to  the  circumstances  under 
which  the  instruments  of  the  4th  and  10th  October,  1894,  and 
the  21st  January,  1895,  were  executed,  and  of  search  for  the 
paper  referred  to  in  and  said  to  have  been  annexed  to  the 
latter  document,  and  of  its  contents  if  it  could  not  be  found. 
This  evidence  was  given,  but  it  did  not  alter  the  complexion  of 
the  case  against  the  defendant  Tench.  On  the  contrary,  it  was 
calculated  to  strengthen  the  view  that  he  knew  of  the  arrange- 
ment throughout,  and  was  willing,  as  the  others  were,  that  it 
should  be  made,  thinking  as  they  all  did  that  it  was  for  their 
benefit.  He  says  that  when  he  executed  the  instrument  of  the 
21st  January,  1895,  he  fully  understood  it — and  he  knew  at 
that  time  that  J.  E.  Souch  had  been  released,  and  the  reason 
for  it.  His  statement  that  he  believed  then  that  he  was 
discharged  from  liability  on  the  plaintiff’s  note  is  not  easy  of 
credit  in  face  of  the  terms  of  the  instrument,  and  it  is  more 
likely  that  he  has  now  persuaded  himself  into  that  belief  in 
view  of  what  has  taken  place  during  this  litigation. 

The  appeal  should  be  allowed  and  judgment  entered  for  the 
plaintiff  for  the  amount  properly  due  on  the  note  with  costs 
other  than  those  of  taking  the  further  evidence,  as  to  which 
there  will  be  no  costs  to  either  party. 

Osler,  J.A. : — Appeal  by  the  plaintiff  from  the  judgment 
of  a Divisional  Court  affirming  the  judgment  of  Street,  J.,  at 
the  trial. 


C.  A. 
1905 

Bogart 

v. 

Robertson 
Moss,  C.J.O. 


302 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1905 

Bogart 

v. 

Robertson 
Osier,  J.A. 


The  action  is  upon  a joint  and  several  promissory  note 
made  by  the  three  defendants  and  two  other  persons,  payable 
to  the  plaintiff. 

The  making  of  the  note  was  admitted.  The  defence  relied 
upon  was  that  before  action  the  plaintiff  had  by  deed  released 
three  of  the  co-makers,  viz.,  one  James  E.  Souch,  one  Charles 
Lundy,  and  the  defendant  Robertson,  whereby  in  law  the 
defendant  Tench  was  discharged.  The  release  of  Souch  was 
the  only  one  dealt'  with.  The  plaintiff  contended  that  the 
effect  of  the  documents  proved  at  the  trial  was  either  that  her 
rights  against  the  other  makers  had  been  reserved  or  that  the 
latter  had  subsequently  to  the  release  acknowledged  or  renewed 
their  liability  upon  the  note. 

The  evidence  at  the  trial  consisted  simply  of  such  facts  as 
might  be  taken  to  be  admitted  in  the  discussion  which  took  place 
between  counsel  and  the  learned  Judge  and  the  documents  pro- 
duced and  relied  upon  by  the  parties  respectively. 

It  appeared  that  Souch,  Lundy,  Scott,  Robertson,  and  Tench, 
were  directors  and  owners  of  most  of  the  stock  of  a company 
called  the  Novelty  Manufacturing  Company  of  Newmarket, 
Limited.  They  borrowed  money  from  the  plaintiff  and  other 
persons,  giving  to  each  of  them  their  joint  and  several  promis- 
sory note,  that  which  the  plaintiff  received  being  the  one  in 
question  in  the  action.  The  moneys  so  borrowed  were  lent  by 
the  borrowers  to  the  Novelty  Company,  which  gave  its  notes 
therefor,  corresponding  in  amounts  with  the  notes  given  by  the 
original  borrowers  to  the  original  lenders,  and  the  company’s  notes 
were  indorsed  to  the  latter  respectively  as  additional  security. 
Souch,  Lundy,  Robertson,  Scott,  and  Tench  were  also  directors 
of,  and  owners  of  all  the  capital  stock  of,  another  company,  the 
Light  Heat  and  Power  Company  of  Newmarket,  Limited. 

One  Richard  H.  Souch  was  a creditor  of  James  E.  Souch 
and  of  the  Novelty  Manufacturing  Company,  Limited,  and  the 
Light  Heat  and  Power  Company,  and  held  a mortgage  of  the 
plant  and  property  of  the  latter  and  an  assignment  of  a lease- 
hold belonging  to  the  former,  but  of  which  the  Light  Heat  and 
Power  Company  had  apparently  become  the  owners  subject  to 
R.  H.  Souch’s  interest.  In  October,  1894,  some  arrangements 
were  made  between  the  parties  looking  to  an  extension  of  time 
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for  payment  of  the  claims  of  the  plaintiff  and  the  other  creditors 
and  the  assumption  of  the  debts  by  the  Light  Heat  and 
Power  Company.  The  evidence  does  not  throw  very  much 
light  upon  the  details  of  these  arrangements,  but  their  object 
and  effect  is  practically  ascertainable  from  the  instruments  then 
or  shortly  afterwards  executed. 

The  first  of  these  is  a memorandum  of  agreement  under 
seal  bearing  to  be  dated  on  the  4th  October,  1894,  made  between 
James  E.  Souch,  of  the  first  part,  and  C.  G.  Ross,  Wm.  Perrin, 
James  Parnham,  E.  E.  Williams,  and  Sarah  Jane  Bogart  (the 
plaintiff),  of  the  second  part.  This  document  recites  that  the 
parties  of  the  second  part  are  the  holders  of  notes  (presumably 
those  already  referred  to),  under  which  Souch  is  directly  liable 
to  them  either  as  maker  or  indorser,  jointly  with  other  parties ; 
and  that  Souch  is  unable  to  pay  and  has  agreed  to  furnish 
a full  discharge  of  a mortgage  held  by  his  father  (R.  H.  Souch) 
on  the  Light  Heat  and  Power  Company’s  plant  and  pro- 
perty, and  also  to  cancel  the  assignment  of  the  lease  held 
by  his  father  against  the  Novelty  Manufacturing  Company, 
and  thus  give  the  Light  Heat  and  Power  Company  the  full 
benefit  of  all  his  father’s  claim  under  the  said  mortgage 
and  lease,  “ so  that  the  parties  of  the  second  part  (the 
plaintiff  and  her  fellow  creditors)  will  have  a valuable  asset  in 
the  Light  Heat  and  Power  Company  as  security  for  their  said 
notes,  said  release  to  be  given  by  Souch  in  consideration  that 
the  parties  of  the  second  part  release  said  Souch,  i.e.,  James  E. 
Souch,  from  any  further  claim  under  any  of  the  said  notes  now 
held  by  them  and  on  which  he  was  heretofore  liable,  and  the 
parties  of  the  second  part  have  agreed  to  do  the  same.”  It  is 
then  witnessed  that  in, consideration  of  the  premises  and  of  Souch 
forthwith  procuring  a discharge  of  the  said  mortgage  and  a 
cancellation  of  the  said  assignment  of  lease  and  allowing  the 
whole  to  become  the  property  of  the  Light  Heat  and  Power 
Company,  the  parties  of  the  second  part,  each  for  himself  and 
herself,  do  hereby  release  the  said  James  E.  Souch  from  any 
further  liability  to  them  or  any  of  them  under  the  said  notes 
now  held  by  them,  and  do  further  indemnify  said  Souch  from 
any  further  payment  to  them  or  any  of  them  under  the  said 
notes.  This  instrument  was  executed  by  the  plaintiff  and  the 
21— VOL.  XI.  O.L.R. 
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other  parties  of  the  second  part  but  not  by  Souch  or  the  defen- 
dant, and  it  is  manifest  therefrom  that  the  notes  in  ques- 
tion were,  save  as  to  the  maker  James  E.  Souch,  to  continue  as 
a debt  for  which  the  security  of  the  Light  Heat  and  Power 
Company  would  become  a “ valuable  asset,”  though  the  arrange- 
ments by  which  that  result  would  be  accomplished  were  not  then 
completed,  nor  were  they  fully  carried  out  until  the  21st  Janu- 
ary, 1895. 

By  an  agreement  bearing  that  date  between  the  Light 
Heat  and  Power  Company,  of  the  first  part ; Parnham,  the 
Ontario  Bank,  and  Wm.  Cane  & Sons,  Limited,  of  the  second 
part ; Parnham,  Williams,  Ross,  Bogart,  Perrin,  the  Ontario 
Bank,  and  Charles  Lundy,  of  the  third  part  ; and  Lundy, 
Robertson,  Scott,  and  Tench,  of  the  fourth  part ; reciting 
(firstly)  that  the  party  of  the  first  part  was  directly  indebted 
to  each  of  the  parties  of  the  second  part : (secondly)  the  bor-  ! 
rowing  by  Souch  and  the  parties  of  the  fourth  part  from  j 
the  parties  of  the  third  part  and  the  giving  of  the  joint  | 
notes  therefor  of  the  borrowers  : (thirdly  and  fourthly)  the  j 

notes  given  by  the  Novelty  Company  to  the  parties  of  the 
fourth  part  and  Souch  and  indorsed  to  the  parties  of  the  third 
part,  as  already  mentioned  : (fifthly)  that  the  parties  of  the 
fourth  part  and  Souch  owned  all  the  capital  stock  of  the 
party  of  the  first  part,  and  were  also  the  owners — subject  to  a cer- 
tain agreement — of  the  larger  portion  of  the  stock  of  the 
Novelty  Company;  (sixthly)  that  the  parties  of  the  fourth  part  j 
and  Souch  were  desirous  that  the  liabilities  referred  to  in  the  i 
first  and  second  recitals  should  be  fully  paid,  and  with  that  object  ; 
were  willing  that  the  party  of  the  first  part  should  assume  and 
become  liable  for  the  indebtedness  referred  to  in  the  said  second  j 
recital  (i.e.,  the  direct  liability  upon  their  own  promissory 
notes  to  the  plaintiff  and  others) ; and  (seventhly  and  lastly) 
that  at  a meeting  of  the  parties  hereto  held  on  the  4th  October, 
1894,  a written  proposition  was  submitted  to  the  parties  of  the 
second  and  third  parts  (the  creditors)  by  the  Light  Heat  and  j 
Power  Company,  which  was  hereto  annexed  and  the  same  was  i 
duly  discussed  and  certain  agreements  come  to. — It  is  thereby 
witnessed  (1st)  that  the  party  of  the  first  part  shall  and  does  || 
hereby  assume  and  become  liable  for  the  respective  indebtedness 
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of  the  parties  of  the  fourth  part  and  J.  E.  Souch  to  the  parties 
of  the  third  part  referred  to  in  the  second  recital  hereof  ; (2nd) 
the  property  of  the  party  of  the  first  part  is  to  be  security  for 
the  debts  mentioned  in  the  first  recital,  and  also  for  the  assumed 
debts,  the  former  to  rank  in  priority ; (3rd)  a provision  for  the 
extension  of  time  for  payment ; (4th)  the  individual  liabilities 
and  indebtedness  of  the  parties  of  the  fourth  part  to  the  parties  of 
the  second  and  third  parts  as  existing  at  the  dat/z  hereof  shall 
not  be  released  or  abandoned,  but  the  parties  of  the  second  and 
third  parts  will  not  proceed  against  the  parties  of  the  fourth 
part  individually  unless  and  until  the  party  of  the  first  part 
shall  fail  to  carry  out  the  terms  of  this  agreement,  upon  which 
failure  happening  the  parties  of  the  second  and  third  parts 
shall  be  at  liberty  to  proceed  against  the  parties  of  the  fourth 
part  individually,  and  such  security  shall  not  be  barred  by  any 
statutes  of  limitation  by  reason  of  any  time  running  until  any 
failure  of  the  party  of  the  first  part  to  carry  out  the  terms  of 
this  agreement. 

The  agreement  was  duly  executed  by  all  of  the  parties, 
thereto.  The  “ written  proposition  ” mentioned  in  the  last, 
recital  was  not  annexed  to  it  when  produced,  and  no  account 
was  given  of  it  by  any  one. 

The  Courts  below  have  treated  the  instrument  of  the  4th 
October,  1894,  as  an  absolute  release  of  Souch,  without  any 
reservation  of  rights  against  the  other  makers  of  the  note,  and 
have  held  that  the  effect  of  the  release  was  in  law  to  discharge 
the  latter  also  from  all  further  liability  thereon,  and  therefore 
that  there  was  no  “ individual  indebtedness  ” of  the  defendant 
and  the  other  makers  existing  at  the  date  of  the  agreement  of 
the  21st  January,  1895,  which  could  be  said  by  the  4th  clause 
thereof  or  any  other  language  found  within  the  four  corners  of 
that  instrument  to  be  an  existing  indebtedness. 

I am,  with  all  respect,  unable  to  agree  with  this  conclu- 
sion, which  seems  to  turn  upon  a strict  construction  of  that 
part  of  the  4th  clause  of  the  agreement  of  the  21st  January 
which  provides  that  “ the  individual  liabilities  and  indebted- 
ness of  the  parties  of  the  fourth  part  as  existing  at  the  date 
hereof  shall  not  be  released  or  abandoned,”  and  it  is  said 
that,  because  the  effect  of  the  previous  release  of  Souch 
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was  to  discharge  them,  there  were  no  liabilities  existing 
at  the  date  of  the  agreement  to  which  the  deed  could 
apply.  Such  a construction  would  destroy  the  whole  object  of 
the  agreement  so  far  as  the  plaintiff  and  the  other  parties  of  the 
third  part  are  concerned,  for,  if  there  was  no  such  debt  then 
existing,  it  might  be  said  with  equal  force  that  there  was  no  debt 
of  the  defendant  and  other  parties  of  the  fourth  part  to  be 
assumed  by  the  parties  of  the  first  part,  the  Light  Heat  and  Power 
Company.  The  deed  is  to  be  read  as  a whole,  and  so  construed, 
if  possible,  ut  res  magis  valeat  quam  pereat.  The  notes  given 
by  the  defendant  and  his  co-makers  are  mentioned  in  the  second 
and  sixth  recitals,  and  in  the  first  testatum  clause  they  are 
acknowledged  as  a still  existing  debt  of  the  parties  of  the  fourth 
part  to  the  plaintiff  and  others.  Then  the  fourth  testatum  clause, 
besides  expressly  stipulating  that  this  debt  shall  not  be 
released  or  abandoned,  but  that  the  creditors  will  not  proceed 
against  the  parties  of  the  fourth  part  individually  until  failure 
of  the  Light  Heat  and  Power  Company  to  pay,  goes  on  to  pro- 
vide that  in  the  latter  event  the  creditors — the  plaintiff  and 
others — shall  be  at  liberty  to  proceed  against  the  debtors — the 
defendants  and  others — individually  ; and  that  their  security 
shall  not  be  barred  by  any  statute  of  limitations.  Even  if 
the  release  of  the  4th  October  did  in  law  operate  from  the 
moment  of  its  execution  as  a release  of  the  defendant  and  the 
other  co-makers,  there  was  nothing  to  prevent  the  latter,  after 
its  execution,  by  a proper  instrument,  from  acknowledging  and 
ratifying  their  continuing  liability  to  pay,  just  as  a surety  may 
do  who  has  been  discharged  by  time  given  to  his  principal  or 
by  the  release  of  a co-surety : Mayhew  v.  Crickett,  2 Swanst. 
185;  Phillips  v.  Foxall  (1872),  L.R.  7 Q.B.  666,  676;  Am. 
& Eng.  Encyc.  of  Law,  vol.  26,  pp.  530,  531.  Co-contractors 
and  co-debtors  stand  in  these  respects  in  the  same  position  as 
co-sureties.  The  release  of  one  operates  in  general  as  a release 
of  all,  but  the  legal  operation  of  such  a release  may  be  restrained 
by  the  express  terms  of  the  instrument  itself,  or  the  co-debtors 
may  reaffirm  and  ratify  their  liability  notwithstanding  the 
release:  Chitty  on  Contracts  (1890),  12th  ed.,  p.  773;  Ex  p. 
Good,  5 Ch.  D.  46,  57  ; North  v.  Wakefield,  13  Q.B.  536  ; Cocks 
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v.  Nash,  9 Bing.  341  ; Leake  on  Contracts,  3rd  ed.,  pp.  799  etseq.; 
Re  Wolmershausen  (1890),  62  L.T.R.  541. 

In  Brooks  y.  Stuart,  9 A.  & E.  854,  an  action  against  one  of 
several  makers  of  a promissory  note,  the  defendants  pleaded  a 
release  by  deed  of  one  of  the  co-makers  ; and  a replication  that 
after  the  release  the  defendant  ratified  and  confirmed  the  note 
and  promised  to  remain  liable  thereon,  failed  merely  because  it 
attempted  to  set  up  a parol  exception  to  a release  under  seal. 
In  Smith  v.  Winter,  4 M.  & W.  454,  it  appeared  that  one 
Innes  indorsed  promissory  notes  to  the  plaintiffs  as  security 
for  advances  made  to  him  by  the  defendant  for  his  accom- 
modation. While  the  notes  were  running  Innes  stopped 
paj^ment,  and  a deed  was  executed  by  him  and  several  of 
his  creditors,  among  others  by  the  plaintiffs,  whereby  his 
affairs  were  placed  in  the  hands  of  inspectors,  and  the  creditors 
who  were  parties  to  the  deed  agreed,  on  certain  terms,  not  to  call 
for  or  compel  payment  of  the  debts  due  from  him  for  the  period 
of  three  years.  After  the  execution  of  this  deed  by  Innes  and 
the  plaintiffs,  the  defendant  signed  a written  consent  to  the 
creditors  signing  the  deed  and  giving  time  to  Innes  without  pre- 
judice to  their  claims  on  her  (the  defendant).  It  was  held  that 
her  liability  on  the  notes  to  the  plaintiffs  was  thereby  revived. 
The  time  at  which  the  consent  was  given,  viz.,  while  the  notes 
were  running,  was  only  important  on  the  question  of  pleading, 
the  plea  having  so  alleged,  but  May  hew  v.  CricJcett  shews  that 
the  assent  would  have  been  equally  effective  if  given  afterwards. 
See  also  De  Colyar  on  Guarantees,  pp.  37,  434  ; Smith’s  Mercan- 
tile Law,  10th  ed.,  p.  584;  Brandt  on  Suretyship  and  Guaranty, 
i 3rd  ed.,  sec.  381. 

To  say  that  the  defendant’s  debt  was  not  existing  at  the  date 
of  the  deed,  when  it  is  expressly  recited  and  declared  to  be  so  in 
the  instrument  itself,  is  really  to  give  no  effect  to  the  language  of 
the  deed.  It  is  not  a carefully  drawn  instrument,  but,  in  my 
opinion,  the  parties  have  declared  by  the  deed  that  they  are  still 
liable  upon  the  notes,  and  have  expressly  covenanted  with  the 
plaintiff  that  their  liabilities  thereon  shall  not  be  released  or 
abandoned,  but,  on  the  contrary,  that  they  may  be  proceeded 
against  thereon  if  the  Light  Heat  and  Power  Company  fail  to 
implement  their  agreement  to  pay. 
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I do  not  think  it  necessary  to  consider  whether  a covenant 
to  pay  the  debt  can  be  implied  from  the  terms  of  the  acknowl- 
edgment. It  might  be  difficult  to  do  so,  having  regard  to  the 
fact  that  the  principal  object  of  the  deed  is  to  extend  the  time 
for  payment  and  to  provide  for  the  payment  of  the  debt  by  the 
Light,  Heat,  and  Power  Company.  See  Bank  of  Montreal  v. 
Ingham  (1904),  7 O.L.R.  164.  It  is  enough  to  say  that  the 
deed  contains  a clear  present  acknowledgment  of  the  debt  as 
due  by  the  defendant  and  others  to  the  plaintiff,  and  a covenant 
that  the  plaintiff  may  follow  it  in  its  present  form  on  the  occur- 
rence of  the  specified  contingency.  What  recourse,  if  any, 
the  defendants  may  have  against  Souch  in  the  event  of  their 
being  compelled  to  pay  the  note,  if  it  is  to  be  said  that  they 
have  officiously  renewed  their  liability  thereon,  is  not  a matter 
with  which  we  need  concern  ourselves  at  present.  Ex  p.  Bishop 
(1880),  15  Ch.  D.  400,  417,  Cook  v.  Lister  (1863),  13  C.B.N.S. 
543,  594,  and  Robinson  v.  Mann  (1901),  2 O.L.R.  63,  may  be 
referred  to. 

After  I had  written  the  foregoing  it  was  thought  proper  to 
give  the  parties  an  opportunity  of  adducing  any  further  evi- 
dence which  either  of  them  might  desire  to  tender  as  to  the 
circumstances  under  which  the  instruments  of  the  4th  October 
and  21st  January  were  executed,  and  of  the  contents  of  the 
memorandum  referred  to  in  the  latter  instrument  if  it  could  be 
found,  and  severaLwitnesses,  among  others  the  defendant,  were 
examined  accordingly  before  the  Court  itself  on  the  24th 
November,  1905.  The  memorandum  referred  to  could  not  be 
found,  but  what  was  probably  a copy  of  it  was  produced.  It  refers, 
however,  only  to  the  Light  Heat  and  Power  Company’s  obliga. 
tion,  and  has  no) bearing  on  the  issues  between  the  parties  to  the 
suit.  The  other  evidence,  with  a single  exception,  may  also  be  dis- 
regarded, as  it  cannot  affect  the  construction  of  the  instruments 
which  the  parties  have  executed,  though  it  is  quite  in  accord 
with  what  I have  held  to  be  the  proper  construction  of  that  of 
the  21st  January,  and  shews  that  the  defendant  knew  that  his 
liability  and  that  of  his  co-makers  was  to  be  suspended  only 
and  was  to  revive  upon  the  failure  of  the  Light  Heat  and 
Power  Company  to  pay  as  provided  by  the  agreement.  Possibly 
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it  would  support  a claim,  if  that  were  necessary,  for  the  refor- 
mation of  the  release  of  the  4th  October,  but  it  is  needless  to 
dwell  upon  this.  The  defendant’s  own  evidence,  however,  has 
now  made  perfectly  clear  the  facts  which  had  rested  on  inference 
only,  viz.,  that  the  reason  why  Souch  was  not  a party  to  the 
instrument  of  the  21st  January  was  that  he  had  already  been 
released  from  his  liability  on  the  notes,  and  that  the  defendant 
knew  that  he  had  been  released,  and  had  executed  the  agree- 
ment deliberately  and  with  a full  knowlege  and  appreciation  of 
its  contents. 

The  plaintiffs  must  have  leave  to  amend  their  statement  of 
claim  by  making  any  amendments  necessary  to  meet  the  defence 
of  the  release. 

I think  the  appeal  should  be  allowed  with  costs  and  judg- 
ment entered  for  the  plaintiff  for  the  amount  claimed,  with  inter- 
est, which  can  be  settled  by  the  registrar  if  the  parties  cannot 
agree,  and  costs  except  the  costs  of  taking  the  evidence  before 
this  Court. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

Maclennan,  J.A.,  having  been  appointed  a Judge  of  the 
Supreme  Court  of  Canada,  took  no  part  in  the  judgment. 
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[IN  THE  COURT  OF  APPEAL.] 

The  Corporation  of  the  City  of  Toronto 

v. 

The  Toronto  Electric  Light  Company 
and 

The  Corporation  of  the  City  of  Toronto 

v. 

The  Incandescent  Light  Company  of  Toronto,  Limited. 


Appeal — Privy  Council — Motion  to  Allow  Security — Matter  in  Controversy  Ex- 
ceeding $4,000— Value— 1897,  Ch.  48,  Sec.  1. 


On  a motion  by  the  plaintiffs  for  the  allowance  of  the  security  on  an  appeal 
from  the  Court  of  Appeal  to  the  Privy  Council,  in  an  action  brought  by  the 
corporation  of  a city  against  two  electric  light  companies,  to  have  it  de- 
clared that  they  had  forfeited  their  rights  under  certain  agreements  with  the 
city,  under  which  they  held  their  franchises,  on  the  ground  that  they  had 
amalgamated  contrary  to  the  terms  of  such  agreements,  which  action  had 
been  dismissed  : — 

Held  (Meredith  J.  A.  dissenting)  that  the  whole  matter  in  controversy  at 
the  trial  (being  the  destruction,  not  the  acquisition  of  the  defendants’  fran- 
chise) was  whether  the  companies  had  forfeited  their  right  by  amalgama- 
tion, and  this  clearly  did  not  come  within  the  last  branch  of  sec.  l,of  R.S.O., 
1897,  ch.  48,  and  that  there  was  nothing  before  the  Court  to  show  that  such 
matter  was  of  value  to  the  plaintiffs  of  more  than  $4,000,  or  of  any  sum  or 
value  capable  of  being  ascertained  or  defined. 

Per  Meredith  J.  A.  The  matter  in  controversy  much  exceeded  $4,000,  and 
if  controverted  leave  should  be  given  to  the  appellants  to  prove  their  value. 

This  was  a motion  to  allow  security  on  a proposed  appeal 
by  the  plaintiffs  from  a judgment  of  this  Court  to  the  King  in 
Council.  See  10  O.L.R.,  621. 


The  motion  was  argued  on  the  6th  of  December,  1905, 
before  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  and  Mere- 
dith, JJ.A. 

Fullerton , K.C.,  for  the  motion.  The  motion  is  opposed  on 
the  ground  that  the  case  does  not  come  within  the  provisions  of 
R.S.O.  1897  ch.  48,  particularly  section  1.  The  franchises  the 
defendant  companies  had  to  operate  on  the  plaintiffs’  streets, 
which  are  in  question,  are  of  immense  value.  When  the 
amalgamation  complained  of  took  place,  the  price  paid  by  one 
company  to  the  other  was  over  $900,000.  That  shews  that  the 
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“matter  in  controversy  ” (R.S.O.  1897,  ch.  48,  sec.  1),  which 
was  the  right  to  operate  on  the  streets,  far  exceeded  $4,000. 
This  Court  must  decide  whether  the  case  is  appealable  or  not, 
and  should  pass  upon  the  value:  Gillett  v.  Lumsden,  [1905] 
A.C.  601.  Even  if  there  is  nothing  now  before  the  Court  to 
shew  the  value,  the  plaintiffs  should  be  given  an  opportunity  to 
prove  it  before  they  are  deprived  of  their  right  to  appeal. 

E.  F.  B.  Johnston,  K.C.,  and  O'Brien,  K.C.,  for  the  Toronto 
Electric  Light  Company,  contra.  The  plaintiffs’  statement  of 
claim  shews  that  the  relief  asked  was  a declaration  that  certain 
rights  of  the  defendants  were  forfeited — in  other  words,  the 
destruction  of  a . franchise.  The  “ matter  in  dispute  ” is  not 
asserted  to  be,  or  set  up,  as  of  any  value.  The  defendants  do 
not  even  claim  the  plant.  Whatever  the  result  of  the  litigation, 
the  controversy  is  not  in  respect  of  a certain  sum,  and  the 
collateral  effect  cannot  be  considered.  The  amount  does  not 
exceed  $4,000,  nor  relate  to  any  annual  rent  within  the  meaning 
of  sec.  1 of  R.S.O.  1897,  ch.  48  : Frechette  v.  Simmoneau  (1900), 
31  S.C.R.  12.  The  question  is  the  construction  of  certain 
contracts  or  agreements,  not  the  taking  of  any  general  right : 
Johnston  v.  The  Ministers  and  Trustees  of  St.  Andrew's  Church, 
Montreal  (1877),  3 App.  Cas.  159,  at  p.  163.  It  is  largely  a 
question  of  fact,  not  particularly  a question  of  law  : La  Cite  de 
Montreal  v.  Les  EccUsiastiques  du  Seminaire  de  St.  Sulpice 
de  Montreal  (1889),  14  App.  Cas.  660. 

Lundy , for  Incandescent  Light  Company.  The  value  of 
the  plant  was  no  part  of  plaintiffs’  claim.  In  any  event  this 
company  has  no  plant,  as  the  acquiring  of  this  company’s  plant 
by  the  Toronto  Electric  Company  is  the  cause  of  action.  The 
amount  in  controversy  is  to  be  looked  at,  as  it  affects  the  party 
to  be  relieved.  The  value  to  plaintiff  may  be  different  than 
that  to  defendant : see  Stafford  & Wheeler’s  P.C.  Practice, 
p.  723. 

Fullerton,  in  reply,  cited  Dreschel  v.  The  Auer  Lncandes- 
cent  Light  Manufacturing  Co.  (1898),  28  S.  C.  R.  268,  per 
Taschereau,  J.,  at  p.  271,  on  the  question  of  the  right  to  prove 
the  value. 


C.  A. 
1906 

Toronto 

v. 

Toronto 

Electric 

Light 

Co. 

AND 

Incan- 

descent 

Light 

Co. 


312 

C.  A. 
1906 

Toronto 

v. 

Toronto 

Electric 

Light 

Co. 

AND 

Incan- 

descent 

Light 

Co. 

Osier,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

January  22.  Oslee,  J.  A. Motion  to  allow  security  on 
proposed  appeal  by  the  plaintiffs  from  the  judgment  of  this 
Court  to  the  King  in  Council. 

The  motion  was  opposed  on  the  ground  that  the  appeal  was 
not  competent,  the  case  not  being  within  R.S.O.  1897,  ch.  48, 
an  Act  respecting  appeals  to  His  Majesty  in  His  Privy  Council. 

In  Gillett  v.  Lumsden,  [1905]  A.C.  601,  it  was  said  by  the 
Judicial  Committee  that  it  was  clear  to  their  Lordships,  on 
considering  the  Ontario  Act,  that  an  allowance  of  the  appeal 
was  contemplated,  and  that  such  allowance  must  be  one  by  the 
Court  of  Appeal  of  Ontario ; that  it  was  essential  that  the 
appeal  should  be  admitted  by  the  Court ; and  that  the  Court 
was  bound  to  exercise  its  judgment  in  considering  whether  any 
particular  case  was  appealable  or  not. 

I do  not  understand  however,  from  anything  that  was  said 
in  that  case,  that  anything  which  this  Court  could  do  or  say  j 
would  make  an  appeal  competent  in  a case  not  within  the  Act ; j 
though  I infer,  that  where  the  appealable  value  may  be  said  to 
be  uncertain,  the  Judicial  Committee  would  be  disposed  to 
entertain  the  appeal  where  this  Court  had  passed  upon  the 
subject  and  had  decided  that  it  was,  and  had  allowed  the 
security  upon  that  footing. 

All  that  we  are  bound  to  do  is  to  exercise  our  judgment 
upon  the  question,  whether  the  case  is  within  the  Act  or  not. 

If  we  should  think  that  it  is,  we  ought  to  approve  the  security, 
if  satisfactory,  and  thus  allow  the  appeal.  If  we  should  think 
otherwise,  we  should  refuse  to  do  so,  and  leave  the  party  to 
petition  for  leave  to  appeal — a leave  which  we  have  no  juris- 
diction to  give.  Our  jurisdiction  is  confined  to  allowing  the 


the  case  is  appealable  under  the  Act. 

In  Allan  v.  Pratt  (1888),  13  App.  Cas.  780,  a Quebec 
appeal  by  the  defendant,  in  an  action  where  no  more  than 
$1,100  had  been  recovered,  though  $5,000  had  been  claimed  in 
the  action,  the  court  below  “ admitted  ” the  appeal  (an  expres-  ! 
sion  not  used  in  the  jurisprudence  of  this  Province)  though  the 
recovery  was  for  a sum  below  the  appealable  amount.  The 
validity  of  their  order  was  objected  to  and  the  appeal  was 
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dismissed  on  the  ground  that  the  case  was  governed  by  Mac- 
farlane  v.  Leclaire  (1862),  15  Moo.  P.  C.  181,  on  the  question 
of  value,  i.e.,  that  it  was  the  amount  recovered,  not  the  amount 
claimed,  which  ruled,  and  that  it  was  not  at  all  affected  by  the 
-circumstance,  that  the  court  below  did  not  give  effect  to  the 
objection,  but  gave  leave  to  appeal  as  they  seem  formally  to 
have  done.  “ It  has  been  decided  in  former  cases,”  said  the 
Committee,  “ that  leave  so  given  does  not  make  the  thing  right, 
if  it  ought  not  to  have  been  done p.  782. 

It  appears  to  me,  that  the  appeal  in  the  present  case  is  not 
competent,  that  is  to  say,  that  it  is  not  appealable  under  the 
Act.  The  right  of  appeal  is  defined  and  limited  by  section  1. 
An  appeal  shall  lie  to  His  Majesty  in  His  Privy  Council  only 
xt  where  the  matter  in  controversy  exceeds  the  sum  or  value  of 
$4,000,  as  well  as  in  any  case  where  the  matter  in  question 
relates  to  the  taking  of  any  annual  or  other  rent,  customary  or 
other  duty,  or  fee,  or  any  like  demand  of  a general  or  public 
nature  affecting  future  rights.” 

Here  the  action  is  brought  for  a declaration,  that  the  rights 
conferred  upon  the  defendants  the  Toronto  Electric  Light 
Company  for  laying  down  and  operating  their  underground 
wires,  conduits,  and  appliances  in  the  city  streets,  under  their 
agreement  with  the  plaintiffs  of  the  13th  November,  1889,  have 
been  forfeited  by  the  amalgamation  of  the  company  with  their 
■co-defendants  the  Incandescent  Light  Company,  contrary  to 
•one  of  the  terms  of  the  agreement,  and  the  action  has  been 
•dismissed. 

Clearly  that  is  not  a matter  in  question  within  the  last 
branch  of  the  section,  if  for  no  other  reason  than  because  there 
is  no  annual  or  other  rent  payable  by  the  defendants  to  the 
plaintiffs,  in  respect  of  the  rights  conferred  by  the  agreement. 
Whether  the  words  “ sum  or  value  ” in  the  first  branch  are 
confined  to  cases  in  which  “ the  matter  in  controversy  ” is  of  a 
pecuniary  nature  may  be  an  arguable  question.  But  however 
that  may  be,  the  whole  matter  in  controversy  at  the  trial  was 
whether  the  Electric  Light  Company  had  forfeited  its  rights  by 
amalgamation  with  its  co-defendants.  This  was  the  only 
claim  made,  the  only  contention  put  forward,  at  the  trial,  and 
there  is  nothing  before  us  to  shew  that  such  a matter  is,  or  can 
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be,  of  value  to  the  plaintiffs  of  more  than  $4,000,  or  of  any 
sum  or  value  capable  of  being  ascertained  or  defined. 

The  defendants  would  be  in  a different  position  if  they  were 
the  parties  desiring  to  appeal,  but  from  the  plaintiff’s  point  of 
view  (and  that  is  what  is  now  to  be  considered  : see  Macfarlane 
v.  Leclaire , supra , p.  187)  all  that  is  sought  is  the  destruction 
of  the  defendants’  franchise.  The  plaintiffs  are  not  seeking  to 
acquire  it.  They  seek  only  to  be  freed  from  it.  What  they 
might  be  able  to  do  in  that  event,  by  dealing  with  another 
company  or  by  handling  the  electric  lighting  business  them- 
selves, is  not  the  matter  in  controversy,  nor  are  such  incidental 
or  possible  consequences  elements  to  be  taken  into  consideration 
in  determining  the  value,  giving  that  word  its  widest  meaning, 
of  what  is  really  in  contention  between  the  parties. 

Motion  dismissed. 

City  of  Toronto  v.  Incandescent  Light  Co. 

If  there  is  a separate  motion  in  this  case,  it  must  be 
dismissed  for  the  same  reasons. 

■ 

Moss,  C.J.O.,  Garrow,  and  Maclaren,  JJ.A.,  concurred 
with  Osler,  J.A. 


Meredith,  J.A. : — The  applicants  are  desirous  of  appealing 
from  this  Court  to  the  Privy  Council,  under  the  provisions  of 
the  Provincial  legislation  contained  in  ch.  48  of  the  Revised 
Statutes  of  Ontario,  1897,  and  their  present  application  is  for 
the  one  purpose  of  having  the  security  required  by  the  2nd 
section  of  the  Act,  and  which  they  desire  to  give  and  are 
prepared  to  give,  allowed,  in  accordance  with  the  requirements 
of  that  section  ; and  the  single  objection  to  the  application  is  j 
that  the  case  is  not  one  within  the  provisions  of  the  enactment ; 
so  that  both  parties  rest  their  rights  upon  that  legislation  alone. 

Under  another  enactment  this  Act  is  to  be  deemed  remedial 
legislation,  and  is  to  receive  such  liberal  construction  as  will 
best  attain  its  object:  R.S.O.  1897,  ch.  1,  sec.  8,  sub-sec.  41. 

Its  object  was  to  give  a right  of  appeal  in  important  cases, 
and  the  measure  of  importance  which  it  supplies,  applicable  to 
this  case,  is  anything  over  $4,000  in  money,  or  its  equivalent 
in  anything  else,  its  very  words,  in  so  far  as  are  applicable. 
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being : “ Where  the  matter  in  controversy  in  any  case  exceeds 
the  sum  or  value  of  $4,000  ...  an  appeal  shall  lie  . . .” 

So  that  the  whole  controversy  is  reduced  to  the  single  question, 
whether  the  matter  in  controversy  in  this  case  exceeds  the  value 
of  $4,000. 

That  the  enactment  is  not  confined  to  money  claims  seems 
plain  enough  from  the  use  of  the  words  “ sum  or  value  ” — sum 
of  money,  or  value  of  the  thing  in  controversy.  And,  bearing 
in  mind  the  purposes  of  the  legislation,  a broad  interpretation 
ought  to  be  given  to  the  words  “ value  ” and  “ matter  in  con- 
troversy.” It  could  hardly  have  been  the  intention  of  the 
Legislature  to  give  an  appeal  in  the  case  of  a promissory  note 
for  $4,001,  for  one  instance,  and  not  in  a case  involving  as 
much  as  is  involved  in  this  case,  even  in  a money  sense ; and  in 
other  cases  such  as,  for  another  instance  only,  an  action  to 
compel  the  construction  of  roads  under  or  bridges  over  railways, 
the  construction  of  which  might  in  some  cases  cost  hundreds  of 
thousands  of  dollars. 

Then,  does  the  value  of  the  matter  in  controversy  in  this 
case  exceed  $4,000  ? 

In  order  the  better  to  solve  that  question,  it  should  be  first 
stated  accurately,  what  the  matter  in  controversy  really  is. 

It  is  in  the  first  place,  the  right  to  maintain  and  use  the 
respondents’  “ wires,  conduits,  and  appliances  ” in  the  public 
roads  of  the  city  of  Toronto ; or,  put  in  other  words,  the  right 
of  the  municipal  corporation  to  prevent  them  so  doing.  And 
the  value  of  that  right  must  be,  as  it  seems  to  me,  that  which 
the  respondents  would  give  and  the  applicants  accept,  whether 
in  money  or  money’s  worth,  such  as  paving  and  repairing  the 
roads,  for  a restoration  of  the  rights,  which  the  applicants 
contend  the  respondents  have  forfeited,  and  no  one  can  well 
doubt  that  that  would  be  a very  considerable  amount.  How 
much  in  truth  and  substance,  not  in  technicality  and  pure 
literary  preciseness,  is  that  which  the  applicants  seek  to  deprive 
the  respondents  of,  worth  ? 

And  in  the  second  place,  that  sum  which  the  respondents 
would  give  and  the  applicants  accept  to  relieve  the  respondents 
from  taking  up  their  wires,  conduits,  and  appliances  and 
restoring  the  roads. 
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The  action  was  therefore  for  a great  deal  more  than  a mere 
declaration  of  rights. 

I am  unaware  of  any  reason  why  one  must  be  innocent  as 
to  the  purposes  of  this  litigation,  or  why  one’s  eyes  must  be 
closed  to  the  vantage-ground  success  in  it  must  give  the 
applicants. 

Circumstances  have  changed  since  the  agreements  in  ques- 
tion were  made ; with  them  out  of  the  way,  and'  with  all  the 
relief  they  seek  in  these  actions,  the  applicants  would  be  in  a 
position  to  drive  a hard  bargain ; they  would  hardly  be  going 
to  all  this  costly  litigation,  be  risking  costs,  which  alone  may 
reach  the  $4,000  mark,  without  something  valuable  in  view. 
Would  any  business  man  doubt  that  if  the  applicants  succeed 
eventually,  the  respondents  would  not  buy  back  the  matter  in 
controversy  for  very  much  more  than  the  measure  of  the  right 
to  appeal,  if  they  could  get  it,  if  some  competitor  did  not  out- 
bid them  ? The  taking  up  of  these  wires,  conduits,  and 
appliances,  and  restoring  the  roads,  would  alone  occasion  a very 
great  loss.  But  if  this  be  disputed,  or  doubted,  why  should  the 
applicants  be  denied  the  right  to  prove  it  ? Upon  the  argu- 
ment they  expressed  their  desire  to  do  so,  if  it  should  become 
necessary. 

This  is  in  truth  a mere,  or  very  like  a mere,  Chambers 
application  ; made  in  the  first  instance  to  a Judge  at  Chambers, 
and  by  him  referred  here : see  sec.  5. 

Our  duty  is  to  allow  the  security,  if  in  truth  the  case  is 
within  the  requirements  of  the  statute. 

I would  give  leave  to  the  applicants  to  prove  the  value  of 
the  matter  in  controversy,  if  the  respondents,  in  view  of  what 
it  really  is,  desire  to  seriously  contend  that  it  is  not  of  greater 
value  than  $4,000. 

Whether  the  grounds  of  the  proposed  appeal  be  good,  bad, 
or  indifferent,  should  be  wholly  immaterial.  The  applicants  are 
not  seeking,  and  this  Court  has  no  power  to  grant,  leave  to 
appeal ; the  one  question  which  must  be  answered,  though  thus 
raised  indirectly  only,  is  whether  the  case  is  one  within  or 
without  the  “ true  intent,  meaning,  and  spirit  ” of  the  enact- 
ment, whatever  may  be  the  effect,  or  whether  any,  of  the 
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XI.] 

answer  depends  upon  a consideration  of  the  question  when 
directly  raised  before  the  higher  Court. 

[■> 

City  of  Toronto  y.  Incandescent  Light  Company. 

The  respondents  in  this  case  contend  that  they  are  in  a 
better  position  than  the  respondents  in  the  other  case,  to  oppose 
this  application ; that  having '“sold  out”  to  the  other  respon- 
dents. they  have  no  interest  in  the  main  matter  in  controversy ; 
that  that  is  now  one  between  the  applicants  and  their 
purchasers  only. 

But  this  contention  hardly  comes  with  good  grace  from 
litigants,  who  have  defeated  an  action,  brought  to  declare  that 
they  had  no  such  interest,  that  they  had  forfeited  it. 

If  they  were  willing  to  submit  to  the  declaration,  which  the 
applicants  sought,  and  to  an  injunction  restraining  them  from 
acting  under  the  agreement  in  question,  there  would  be  no  need 
to  appeal  against  them  on  these  branches  of  the  applicants’ 
claims;  but  instead  of  submitting,  or  disclaiming,  they  have 
throughout  sustained  the  claims  of  their  purchasers,  made 
common  cause  with  them,  as  might  have  been  expected  from 
the  nature  of  the  transaction  between  them : see  paragraphs  5 
and  6 of  their  amended  statement  of  defence,  and  paragraphs  5 
and  6 of  their  reasons  against  the  appeal. 

As  the  judgment  now  stands,  if  an  appeal  were  allowed  in 
the  other  case,  these  respondents  might  then  claim  the  wires,, 
conduits,  and  appliances,  or  the  use  of  them,  and  all  their  rights 
under  the  agreement  in  question,  and  plead  the  judgment  in 
this  action  as  a bar  to  any  other  action  to  prevent  the  use  of 
them  and  to  compel  their  removal. 

And  in  any  case  there  remains  the  other  branch  of  the  claim 
against  them,  as  to  the  removal  of  the  wires,  conduits,  and 
appliances,  and  restoration  of  the  roads,  which  may  be  a matter 
in  controversy  exceeding  in  value  $4,000. 

Holding  these  views,  firmly,  I feel  bound  to  give  expression 
to  them,  though  necessarily  with  great  misgivings  as  to  their 
soundness,  for  what  is  one  among  so  many  ? 
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[DIVISIONAL  COURT.] 

Rex  v.  Morningstar. 

Justice  of  the  Peace — Order  for  Payment  of  Costs — Wo  Conviction — Absence  of 

the  Accused — Order  Quashing — Condition — 1 Edw.  VII.  ch.  13,  sec.  1 (O.J, 

Criminal  Code  secs.  889-896.  # 

After  a magistrate  had  entered  upon  the  hearing  of  a complaint  of  having 
used  insulting  and  abusive  language,  the  charge,  at  the  complainant’s 
instance,  actuated  apparently  by  compassion,  was  withdrawn,  the  accused 
to  pay  the  costs.  Subsequently,  such  costs  not  having  been  paid,  the 
magistrate  in  the  absence  of,  and  without  convicting  the  accused  of  any 
offence,  made  an  order  directing  the  payment  by  her  of  the  costs  ; and,  in 
default  of  payment,  directing  the  same  should  be  levied  by  distress,  and,  in 
default  of  sufficient  distress,  directing  imprisonment.  The  costs  were  then 
paid  by  the  accused,  but  before  launching  this  application  they  were 
tendered  back  to  accused  and  refused  : — 

Held , that  the  order  was  invalid  and  was  directed  to  be  quashed  without 
costs,  but  conditionally — under  secs.  889  to  896  of  the  Criminal  Code  made 
applicable  by  1 Edw.  VII.  ch.  13,  sec.  1 (O. ) — that  no  action  should  be 
brought  against  the  magistrate,  etc.,  otherwise  the  motion  was  to  be 
dismissed  with  costs. 

This  was  an  application  to  a Divisional  Court  to  quash  an 
order  made  by  a justice  of  the  peace,  on  the  grounds,  amongst 
others,  that  it  was  made  in  the  absence  of  the  accused,  and  that 
it  awarded  imprisonment  for  non-payment  of  costs  only. 

On  January  3,  1906,  the  application  was  heard  before 
Mulock,  C.J.  Ex.D.,  Teetzel,  and  Anglin'  JJ. 

The  facts  are  stated  in  the  judgment. 

J.  B.  Mackenzie,  for  the  defendant. 

A.  G.  Slaght,  for  the  Justice  of  the  Peace. 

J.  W.  St.  John , for  complainant. 


February  1.  The  judgment  of  the  Court  was  delivered  by 
Anglin,  J. : — The  defendant  moves  to  quash  an  order  of  James 
Cruickshank,  one  of  His  Majesty’s  justices  of  the  peace  for 
the  county  of  York,  directing  her  to  pay  the  complainant’s 
costs  of  certain  proceedings  before  the  justice  upon  a charge 
that  the  defendant  had  unlawfully  used  insulting  and  abusive 
language  toward  the  complainant.  After  taking  some  evidence, 
which  went  far  to  prove  the  offence  charged,  the  magistrate,  at 
the  instance  of  counsel  for  the  complainant,  permitted  the 
withdrawal  of  the  charge,  apparently  moved  by  compassion 
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for  the  accused.  It  was  a term  of  this  arrangement,  to  which 
all  parties  appear  to  have  assented,  that  the  defendant  should 
pay  the  complainant’s  costs.  Upon  her  failure  to  carry  out 
this  term  of  the  understanding,  the  magistrate  wrote  to  the 
defendant  warning  her  that  if  she  did  not  make  payment  he 
would  record  a conviction  against  her  including  penalty  and 
costs  and  costs  of  collecting  ; in  default  imprisonment  for  21 
days.”  Payment  not  yet  being  made  the  justice  without  further 
notice  to  the  defendant  made  the  order  now  impeached,  whereby, 
without  convicting  the  defendant  of  any  offence,  he  ordered 
payment  by  her  of  costs,  amounting  to  $5.50  ; in  default  author- 
ized the  levy  of  this  amount  by  distress  and  in  default  of  suffi- 
cient distress  adjudged  the  imprisonment  of  the  defendant  for 
21  days,  etc. 

Upon  the  argument  we  expressed  our  opinion  that  this 
order  could  not  be  maintained  for  several  reasons,  of  which  it 
is  sufficient  to  state  that  it  was  made  in  the  absence  of  the 
accused  and  that  it  awards  imprisonment  for  non-payment  of 
costs  merely,  in  contravention  of  R.S.O.  1897,  ch.  90,  sec.  5, 
s-s.  4. 

But  in  view  of  the  circumstances  surrounding  this  case, — 
the  understanding  as  to  payment  of  costs  by  the  defendant 
upon  which  the  proceedings  against  her  were  discontinued,  the 
fact  that  the  more  objectionable  part  of  the  magistrate’s  order 
has  never  in  any  way  been  acted  upon,  the  fact  that  the  costs 
paid  were  tendered  back  to  the  defendant  before  this  motion 
was  launched,  the  pettiness  of  the  entire  matter  and  the  obvious 
purpose  of  the  defendant  to  institute  an  action  against  the 
magistrate  and  perhaps  also  against  the  officer  charged  with 
enforcing  his  order — an  action  of  which  the  most  conspicuous 
feature,  it  would  seem,  would  probably  be  its  entire  lack  of 
merit — the  Court  is  of  opinion  that  the  exercise  of  any  power 
it  may  have  to  protect  the  magistrate  and  his  officer  against 
such  an  action  is  urgently  called  for.  If,  as  the  defendant  con- 
tends, she  is  entitled  to  have  the  order  in  question  granted  ex 
debito  justitice  the  Court  probably  cannot,  by  virtue  of  any 
inherent  power,  impose  terms  which  it  might  prescribe  were  its 
action  discretionary:  Regina' v.  Downey  (1845),  7 Q.B.  281, 
283. 
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We  therefore  look  for  statutory  authority  for  the  course 
which  in  our  opinion  justice  imperatively  demands. 

The  counsel  for  the  defendant  argued  strenuously  that  the 
only  statutory  provision  to  which  he  alluded,  R.S.O.  1897,  ch. 
88,  sec.  11,  is  confined  to  cases  in  which  there  has  been  a sum- 
mary conviction  which  the  Court  is  asked  to  quash  and  does 
not  apply  to  a mere  order  for  payment  of  costs. 

But  we  find  by  the  1 Edw.  VII.  ch.  13,  sec.  1 (O.),  the  pro- 
visions of  secs.  889  to  896  both  inclusive  of  the  Criminal 
Code  are  made  applicable  to  any  conviction  or  order  made  by  a 
justice  of  the  peace  under  the  authority  of  any  statute  of  the 
Province  of  Ontario  and  to  any  warrant  for  enforcing  the  same. 
Section  891  of  the  Criminal  Code  is  as  follows:  “ If  an  appli- 
cation is  made  to  quash  a conviction  or  order  made  by*  a justice, 
on  the  ground  that  such  justice  has  exceeded  his  jurisdiction, 
the  Court  or  Judge,  to  which  or  whom  the  application  is  made, 
may,  as  a condition  of  quashing  the  same,  if  the  Court  or  Judge 
thinks  fit  so  to  do,  provide  that  no  action  shall  be  brought 
against  the  justice  who  made  the  conviction,  or  any  officer 
acting  under  any  warrant  issued  to  enforce  such  conviction  or 
order.” 

If  he  was  aware  of  this  statutory  provision,  the  failure  of 
counsel  for  the  applicant,  whose  industry  in  searching  out 
everything  affecting,  however  remotely,  any  application  which 
he  makes  to  the  Courts,  is  noteworthy,  to  bring  it  to  the  atten- 
tion of  the  Court,  should  not  pass  without  animadversion. 

Exercising  the  jurisdiction  thus  conferred,  while  quashing 
the  order  attacked,  we  do  so  upon  the  terms  and  condition  that 
no  action  shall  be  brought  against  the  justice  who  made  it  or 
against  any  officer  who  may  have  acted  under  it  or  under  any 
warrant  issued  to  enforce  it.  If  these  terms  are  not  accepted 
the  present  motion  will  be  dismissed  with  costs.  If  they  are 
accepted,  the  circumstances  of  this  case  above  alluded  to  are 
such  that  in  the  opinion  of  the  Court  costs  of  this  application 
should  be  withheld.  The  $5.50,  the  tender  of  which  we  are 
told  was  rejected,  should  now  be  repaid  to  the  defendant. 


G.  F.  H. 
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[MULOCK,  C.  J.  Ex.D.] 

Doran  v.  Hogadore. 

Trademark — Infringement — Visual  Resemblance — Idem  Sonans. 

In  deciding  whether  a trademark  so  resembles  another  as  to  be  calculated  to 
deceive  visual  resemblance  is  not  necessarily  the  only  thing  to  be  considered  ; 
the  possibility  of  confusion  to  the  ear  may  also  be  an  element. 

The  letter  “B”  stamped  on  buttons  of  braces  manufactured  by  the  defen- 
dants in  the  same  manner  as  the  plaintiffs’  trademark — the  letter  “ D ” — was 
stamped  on  the  buttons  of  braces  manufactured  by  them,  was  held  to  be  an 
infringement. 

Action  tried  before  Mulock,  C.J.  Ex.D.,  at  Toronto,  on  the 
10th  of  January,  1906.  Judgment  was  delivered  at  the  close 
of  the  trial. 

W.  R.  Riddell , K.C.,  H.  E.  Rose,  and  Alex.  Fraser,  for  the 
plaintiffs. 

J.  E.  Jones,  and  J.  J.  Weir,  for  the  defendants. 

Mulock,  C.J. : — The  view  which  I have  formed  of  this 
case  is  such  that  there  would  be  no  advantage  in  my  taking 
further  time  to  consider  it. 

For  eighteen  or  twenty  years  the  plaintiffs  have  been  carry- 
ing on  business  as  dealers  in  and  manufacturers  of  suspenders 
or  braces ; their  business  having  attained  an  annual  output  of 
from  $200,000  to  $250,000  a year.  In  developing  that  business 
they  have  advertised  very  largely.  One  of  their  trade  marks, 
which  they  have  been  using  for  many  years,  is  the  letter  “ D,” 
shewn  on  or  affixed  to  their  goods  in  various  ways ; sometimes 
by  means  of  a label,  sometimes  by  being  stamped  on  the  leather 
portions  of  the  goods,  sometimes  by  being  engraved  on  a button, 
and  they  have  developed  a large  demand  for  these  goods. 

The  defendants  are  engaged  in  a similar  business,  and  have 
recently  adopted  the  letter  “ B ” as  a trade  mark.  They  have 
not  given  any  evidence,  and  therefore  we  have  perhaps  nothing 
definite  to  go  upon  as  to  the  extent  of  their  business,  and  as  to 
whether  or  not  any  confusion  in  the  minds  of  purchasers  from 
the  similarity  of  trade  marks  “ D ” and  “ B ” would  be  more  to 
the  benefit  of  one  party  than  the  other ; but  in  the  absence  of 
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be  fair  to  assume  that  any  advantage  arising  from  the  confusion 
would  accrue  to  the  defendants  and  not  to  the  plaintiffs. 

For  some  time  the  defendants  used  as  a trade  mark  the  let- 
ters “ B.  S.  Co.;”  meaning,  I understand,  “Berlin  Suspender 
Company.”  About  eight  months  ago  they  abandoned  the  use 
of  these  letters  and  began  to  use  the  letter  “ B.”  It  is  clear 
that  when  that  change  was  made  the  defendants  had  in  mind 
the  letter  “ D ” with  the  words  “ trade  mark  ” above  and  below, 
that  was  associated  with  the  plaintiffs’  business ; because  one  of 
the  defendants,  when  having  his  trade  mark  prepared,  obtained 
the  “copy”  by  detaching  it  from  the  plaintiffs’  goods,  and  in 
transmitting  this  copy  to  the  engraver  mentioned  the  fact  that 
the  plaintiffs  had  a trade  mark  “D.”  It  is  evident,  therefore, 
that  they  did  not  in  error  or  in  ignorance  of  the  plaintiffs’  prac- 
tice adopt  “ B ” as  their  trade  mark,  but  with  full  knowledge 
that  the  plaintiffs  were  using  the  letter  “ D ” in  the  manner 
described.  Thus  they  began  endeavouring  to  obtain  for  their 
goods,  if  my  conclusion  is  right,  the  market  which  had  been 
developed  on  behalf  of  the  plaintiffs.  Simultaneously  with 
adopting  the  letter  “ B ” they  adopted  the  label  corresponding 
word  for  word  with  the  label  of  the  plaintiffs,  except  that  the 
defendants  used  the  letter  “ B ” and  at  the  bottom  of  it  put  the 
letters  “ B.  S.  Co.”  instead  of  the  plaintiffs’  “ D.  S.  Co.”  I do 
not  observe  any  difference  between  the  two  labels,  either  in  size 
character  of  letters,  number  of  letters  per  line,  number  of  lines, 
colour  of  paper,  or  position  upon  the  suspenders ; I discover  no 
difference  except  that  in  the  defendants’  label  they  have  used 
the  letter  “B”  instead  of  “D”  and  that  in  the  signature  or  printed 
initials  at  the  bottom  they  have  changed  the  “ D ” in  “ D.  S.  Co:, 
makers”  to  “ B,”  making  it  “ B.  S.  Co.,  makers.”  It  would 
appear,  therefore,  if  the  defendants’  intention  has  any  bearing 
upon  the  case,  that  the  adoption  of  these  features  of  the  plain- 
tiffs’ methods  sheds  a light  upon  the  objects  of  the  defendants 
in  using  the  letter  “B”  on  the  button  and  in  the  stamping 
which  is  the  only  part  of  the  case  we  have  now  to  deal  with, 
because  the  defendants  have  since  action  abandoned  any  right 
to  use  the  label. 
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Mr.  Jones  in  his  able  argument  commented  on  the  fact  that  M ^ock^c.J. 
the  plaintiffs  when  deciding  to  bring  action,  or  when  feeling  that  1906 
they  were  aggrieved,  took  no  exception  to  anything  but  the  Doran 
label.  At  that  time,  when  writing  the  letter  in  question  to  the  jjog^DOre 
defendants,  the  plaintiff  Wm.  L.  Doran  complained  only  of  the 
use  of  the  label,  not  of  the  button.  I think  that  at  that  period, 
interpreting  his  condition  of  mind  as  matters  then  stood,  the 
more  manifest  infringement — the  label — overshadowed  in  im- 
portance the  infringement  in  respect  of  the  button,  so  that  he 
did  not  dwell  upon  that  infringement.  It  is  since  then  that  the 
use  of  the  label  has  been  abandoned. 

Mr.  Jones  has  argued  that  this  is  a matter  to  be  entirely 
determined  by  the  eyesight  of  the  Judge  ; that  I sit  in  the  place 
of  the  public.  That  is  true  in  a sense ; but  I must  use  more 
than  my  eyesight.  In  a case  like  this  I may  also  use  my  sense 
of  hearing.  If,  for  example,  there  be  a similarity  of  sound,  that 
has  to  be  considered ; because  the  reputation  that  the  trade 
mark  acquires  in  the  public  mind  is  a reputation  which  may 
reach  the  public  mind  through  various  faculties.  Take,  for 
example,  a blind  person,  who  has  never  seen  the  letter  “ D ; ” or 
an  illiterate  person.  He  may  be  told  that  there  is  a good  sus- 
pender known  as  the  “ D ” suspender.  That  person  would  from 
his  sense  of  hearing  acquire  the  knowledge  of  the  use  of  the 
letter  “ D.”  Again,  an  honest  salesman,  if  asked  for  “ D ” sus- 
penders, might  easily  think  that  “ B ” suspenders  were  asked 
for,  owing  to  the  similarity  in  sound  of  the  two  letters. 

When  it  is  contended  that  the  Judge  must  regard  the  case 
from  the  standpoint  of  the  public,  that  contention  means  that 
he  must  put  himself  as  far  as  possible  in  the  position  of  an 
ordinary  purchaser ; not  in  that  of  a man  going  in  to  purchase 
goods  with  the  aid  of  a microscope,  but  of  one  doing  business 
as  it  is  ordinarily  done.  A person  having,  from  advertisement 
or  otherwise,  acquired  an  impression  that  a particular  article  is 
a desirable  one,  goes  into  a shop  expecting  fair,  honest,  and 
candid  dealing  on  the  part  of  the  salesman ; he  does  not  expect 
to  be  deceived ; and  therefore  he  is  not  called  upon,  I think,  to 
examine  the  trademarks  critically,  but  only  in  a casual  way. 

If  this  view  be  correct,  it  may  be  admitted  that  the  ordinary 
purchaser  in  so  purchasing  may  be  deceived,  although  by  a 
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more  critical  examination  he  would  have  been  able  to  distin- 
guish between  the  respective  trademarks.  It  is  a not  unusual 
thing  for  a person  of  even  more  than  ordinary  care  and  intelli- 
gence to  be  mistaken  or  deceived,  often  only  discovering  the 
mistake  or  deception  after  it  has  occurred  and  when  something 
has  called  his  attention  to  it. 

If  the  defendants  were  desirous  of  changing  their  trade 
mark  “ B.  S.  Co.”  to  some  other,  how  comes  it  that  of  all  the 
other  designs  which  ingenuity  could  have  applied  they  hit  upon 
a letter  of  the  alphabet  nearest  in  appearance  and  in  sound  to 
that  of  the  plaintiffs  ? Is  it  a coincidence  or  were  the  defend- 
ants endeavouring  to  substantially  copy  the  plaintiffs’  trade- 
mark, with  such  a slight  variation  as  would  enable  them  to 
evade  the  legal  consequences  of  infringement  and  thus  secure  to 
themselves  the  benefit  of  the  confusion  in  the  public  mind  ? I 
would  have  thought  that  if  the  defendants  had  an  honest 
explanation  to  give,  one  of  them  would  have  gone  into  the 
witness-box  and  offered  it.  None  of  them  has  done  so. 

Now,  what  are  the  elements  in  reference  to  this  button  which 
would  be  likely  to  deceive  or  lead  to  mistake  ? I do  not  agree 
with  Mr.  Jones  that  the  test  is  simply  as  to  whether  the  letter 
“ B ” may  be  confounded  with  the  letter  “ D.”  The  case  is  not 
limited  to  that  bald  question.  It  was  not  necessary,  I would 
think,  if  the  defendants  were  anxious  to  avoid  confusion,  for 
them  to  have  selected,  as  they  seemed  to  have  done,  a button 
precisely  like  that  of  the  plaintiffs,  upon  which  to  engrave  the 
letter.  It  is  the  same  as  that  of  the  plaintiffs’  in  shape,  in 
material,  in  design,  in  colour,  in  position.  I do  not  say  the 
defendants  could  have  used  the  letter  “ B ” with  safety  in  con- 
nection with  suspenders  at  all ; but  certainly  they  might  have 
created  more  doubt  as  to  their  object  if  they  had  put  their 
letter  “ B ” on  the  brass  buckle  or  elsewhere,  instead  of  on  a 
button  precisely  like  the  plaintiffs’  button.  I do  not  say  that 
even  if  they  had  done  that  they  would  have  been  able  to  suc- 
cessfully defend  this  action ; but  I think  they  have  been  fairly 
successful  in  leading  to  confusion  and  doubt  on  the  part  of  pur- 
chasers by  selecting  a letter  like  the  letter  “ B,”  the  most  simi- 
lar in  size,  and  appearance  and  sound  to  that  of  the  plaintiffs’ ; 
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placing  it  on  the  same  kind  of  button,  of  the  same  shape  and 
appearance  and  in  the  same  place. 

Any  doubt  or  confusion  on  the  part  of  purchasers  has  been 
brought  about  by  the  action  of  the  defendants;  and  we'have  it 
from  three  witnesses  at  least — who  seem  to  be  fairly  intelligent 
young  men  and  quite  familiar  with  the  plaintiffs’  goods — that 
they  in  purchasing  in  the  ordinary  way,  and  seeking  to  pur- 
chase the  plaintiffs’  goods,  found  themselves  purchasers  of  the 
defendants’  goods  instead.  It  would  therefore  seem  that  the 
defendants’  action  is  likely  to  cause  confusion  between  their 
goods  and  the  plaintiffs’,  and  also  to  lend  itself  to  the  passing 
off  of  their  goods  for  those  of  the  plaintiffs. 

There  will  therefore  be  judgment  for  the  plaintiffs,  restrain- 
ing the  defendants  from  infringing  the  plaintiffs’  trade  mark, 
and  the  plaintiffs  are  entitled  to  a reference  as  to  damages  and 
to  the  costs  of  this  action  up  to  the  judgment.  Costs  of  the 
reference  to  be  disposed  of  by  the  officer  taking  the  same. 
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c,  a Tattersall  v.  The  People’s  Life  Insurance  Company. 

1905 

Life  Insurance — Thirty  Days'  Grace — Payment  of  Premium — Estoppel — Bene- 

Nov.  23.  ficiary— Insurance  Act,  B.S.O.  1897 , ch.  SOS,  sec.  148  ( 1 ). 

Held,  affirming  the  judgment  of  the  Divisional  Court,  9 O.L.R.  611,  that, 
under  the  circumstances  there  fully  set  out,  the  plaintiff  was  a beneficiary 
under  the  contract  and  entitled  to  claim  under  the  policy ; that  under 
R.S.O.  1897,  ch.  203,  sec.  148  (1),  a policy  is  kept  alive  or  renewed  by  pay- 
ment of  the  premium  by  any  one  entitled  to  pay  it  within  30  days  after 
default,  although  the  insured  may  have  died  before  payment  during  such 
period  of  grace,  and  that  here  the  assured  was  “ unable  to  pay  ” the  renewal 
premium  within  the  meaning  of  condition  5 of  the  policy,  and  that  the  com- 
pany was  estopped  by  their  conduct  from  setting  up  the  non-payment  of 
the  premium. 

This  was  an  appeal  by  defendants  from  the  judgment  of  a 
Divisional  Court  reported  9 O.L.R.  611. 

On  November  22-23,  1905,  the  appeal  was  heard  before 
Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  JJ.A.,  and  Teetzel,  J. 

G.  H.  Watson,  K.C.,  for  the  appellants.  No  case  was  made 
out  by  the  plaintiff  which  could  be  properly  submitted  to  the 
jury.  The  policy  according  to  its  terms  and  conditions  lapsed 
and  ceased  to  exist  during  the  lifetime  of  the  assured  and  had 
never  been  renewed  or  revived.  There  never  was  any  payment 
or  tender  of  payment,  nor  did  anything  that  took  place  between 
the  plaintiff  and  Joliffe,  or  in  the  correspondence  with  Messrs. 
Crerar  & Crerar  estop  the  defendants  from  denying  that 
there  was  a payment,  and  there  was  no  authority  conferred  to 
deduct  the  amount  of  the  premium  from  the  policy.  No  power 
was  conferred  on  Joliffe  to  bind  the  company.  The  Divisional 
Court  misconstrued  condition  8.  It  must  be  read  in  connection 
with  condition  3,  which  deals  with  the  case  of  the  policy  being 
surrendered.  Condition  6 is  express  that  non-payment  of 
premium  rendered  the  policy  null  and  void.  Under  condition  5 
the  right  to  pay  within  the  thirty  days  is  only  allowed  when 
there  is  inability  on  the  part  of  the  assured  to  pay  when  the 
premium  falls  due.  There  was  no  such  inability  here  and  no 
finding  of  the  jury  on  the  point.  The  learned  judge  assumed  to 
find  this  himself.  There  is  also  no  finding  on  it  in  the  Divisional 
Court.  Boyd,  C.,  and  the  Judge  concurring  with  him,  say 
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nothing  about  it,  while  Meredith,  J.,  was  of  the  opinion  that 
there  was  no  such  inability.  The  onus  was  on  the  plaintiff  to 
establish  this.  Sec.  148  of  the  R.S.O.  1897,  ch.  203  does  not 
help  the  plaintiff.  It  has  been  held  in  the  construction  of  this 
statute  that  the  payment  must  be  made  during  the  lifetime  of 
the  assured : Manufacturers  Life  Assurance  Co.  v.  Gordon 
(1893),  20  A.R.  309.  The  plaintiff  also  was  not  a beneficiary 
under  the  statute.  The  questions  submitted  by  the  learned 
Judge  were  entirely  unwarranted,  and  he  had  no  power  to 
reserve  questions  of  fact  to  be  decided  by  himself.  There  was 
misdirection  in  the  Judge’s  charge,  and  evidence  was  improperly 
admitted.  The  course  also  pursued  by  the  learned  Judge  at  the 
trial  as  to  the  plaintiff’s  counsel  was  most  unfair  and  unjust, 
and  no  doubt  had  its  effect  in  influencing  the  jury.  Under  the 
circumstances  there  was  a mis-trial,  and  the  judgment  for  the 
plaintiff  should  be  set  aside.  He  also  referred  to  Edwards  v. 
Imperial  Life  Insurance  Co.  (1905),  6 O.W.R.  170;  Pritchard 
v.  Merchants’  and  Tradesman’s  Mutual  Life  Assurance  Society 
(1858),  3 C.B.N.S.  622  ; McGeachie  v.  North  American  Life  Ins. 
Co.  (1893),  23  S.C.R.  143;  Hardcastle  on  Statutes,  2nd  ed.  74. 

W.  R.  Riddell,  K.C.,  and  P.  D.  Crerar,  K.C.,  for  the  respond- 
ents. The  judgment  for  the  plaintiff  should  not  be  disturbed. 
Under  the  terms  of  the  policy  and  the  facts  brought  out  in  the 
evidence  it  continued  in  force.  Under  the  terms  of  condition  5 
the  right  to  payment  is  extended  for  the  thirty  days  if  at  the 
time  the  payment  became  due,  the  insured  is  unable  to  pay. 
The  evidence  shews  that  there  was  inability  to  pay  here  when 
the  premium  became  due  ; and  it  must  be  assumed  that  there 
was  a payment  or  waiver  of  payment  during  the  extended 
period.  The  defendants,  from  what  took  place  between  the 
plaintiff  and  Joliffe  and  the  answer  to  Messrs.  Crerar  & Crerar’s 
letter  are  estopped  from  setting  up  the  non-payment.  It  might 
reasonably  be  assumed  that  the  company  intended  to  deduct 
the  amount  of  the  premium  from  the  sum  payable  under  the 
policy,  which  they  were  entitled  to  do  under  condition  8 of  the 
policy,  and  it  is  not  limited  as  contended  for.  The  authority 
of  Joliffe  to  act  for  the  company  was  proved.  The  plaintiff  was 
clearly  a beneficiary  within  sec.  148  of  the  Insurance  Act.  The 
interpretation  section  of  the  Act,  sec.  2,  sub-sec.  34,  provides 
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that  a beneficiary  shall  “ include  ” every  person  entitled  to  such 
moneys  and  the  executors,  administrators  and  assigns  of  any 
person  so  entitled.  The  word  “ include  ” is  an  enlarging  word  and 
is  used  here  by  way  of  extension  : Regina  v.  Kershaw  (1856),  6 
E.  & B.  999,  1007  ; Regina  v.  Hermann  (1879),  4 Q.B.D.  284. 
The  word  means  any  one  who  has  any  beneficial  interest, 
present  or  future,  vested  or  contingent.  The  plaintiff  was  a 
beneficiary  in  her  capacity  of  administratrix,  and  the  letters  of 
administration  related  back  to  the  husband’s  death  : Trice  v. 
Robinson  (1888),  16  O.R.  433  ; Chard  v.  Rae  (1889),  18  O.R. 
371.  She  was  also  a beneficiary  by  reason  of  being  entitled  to 
the  annuity  under  the  settlement.  Since  the  amendment  of  the 
section,  as  contained  in  56  Viet.  ch.  32  (O.)  the  right  to  make 
payment  is  not  limited  to  the  lifetime  of  the  assured,  and  there- 
fore Manufacturers  Life  Ins.  Co.  v.  Gordon , 20  A.R.  309,  does 
not  apply.  Then  as  to  the  form  of  the  questions  and  the  fact 
of  the  Judge  reserving  certain  matters  to  be  decided  by  himself. 
This  was  done  with  the  express  consent  of  all  parties.  There 
was  no  objection  to  the  charge,  and  no  inadmissible  evidence 
was  received.  Then  as  to  the  alleged  reflections  on  the  defend- 
ant’s counsel,  the  remarks  of  the  learned  Judge  were,  to  a 
great  extent,  based  on  the  course  pursued  during  the  litigation, 
and  it  cannot  be  said  that  they  were  not  justified. 

At  the  conclusion  of  the  argument  the  following  judgments 
were  delivered  : 

November  23.  Moss,  C.J.O.: — We  see  no  reason  for  reserv- 
ing judgment  in  this  case  as  we  agree  in  the  conclusion  arrived 
at  by  the  Divisional  Court.  Condition  5 provides  that  thirty 
days  will  be  allowed  for  payment  of  the  renewal  premium  if  the 
assured  be  unable  to  pay  same  when  due.  The  thirty  days’ 
grace  is  thus  dependent  on  the  ability  to  pay  at  the  time  the 
premium  falls  due.  If  there  was  not  then  ability  to  pay  the 
time  for  payment  is  extended  for  the  thirty  days,  and  we 
are  satisfied  that  it  sufficiently  appeared  that  there  was  not 
then  ability  to  pay.  As  to  sec.  148  (1)  of  the  Act  R.S.O.  1897, 
ch.  203.  The  construction  placed  on  this  section  by  the 
Divisional  Court  is  in  our  view  the  proper  one.  The  policy  is 
kept  alive  or  at  all  events  is  revived  if  within  the  thirty  days 
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after  default  arose  the  premium  is  paid  by  the  assured  or  any 
of  the  beneficiaries.  Then  was  the  plaintiff  a beneficiary  ? We 
think  she  was.  She  was  a person  who  could  become  and  did 
afterwards  become  entitled  as  administratrix  of  her  hushand’s 
estate  to  collect  the  amount  of  the  policy.  She  was  also 
interested  under  the  settlement,  and  as  to  payment,  she  might 
have  made  payment  at  the  time  of  or  after  her  husband’s  death, 
and  the  reason  she  did  not  do  so  depends  upon  the  facts  and  the 
findings  of  the  jury.  [The  learned  Chief  Justice  discussed  these 
and  continued.]  There  are  two  reasons  which  preclude  the  defen- 
dants from  setting  up  the  non-payment.  There  was  what  took 
place  at  the  interview  between  the  plaintiff  and  Joliffe  when 
Joliffe  was  asked  by  the  plaintiff  if  the  policy  was  all  right  and 
he  answered  that  it  was  all  right  so  far  as  he  knew,  he  know- 
ing at  the  time  that  the  plaintiff  would  act  on  his  statement ; 
and  it  is  proved  that  Joliffe  had  authority  to  act  for  the  com- 
pany. Then  there  is  the  letter  from  Messrs.  Crerar  & Crerar 
suggesting  that  the  payment  of  the  premium  may  have  been 
overlooked,  and  saying  that  if  it  had  not  been  paid  they  would 
see  to  the  payment  of  it — to  which  the  only  answer  made  was 
to  send  in  proofs  of  loss,  nothing  being  said  about  there  being 
any  payment  in  arrear  or  any  payment  to  be  made.  The  writer 
of  the  letter  was  authorized  to  deal  with  the  matter  and  was 
aware  that  the  payment  had  not  been  made.  Under  these 
circumstances  the  defendants  cannot  now  be  allowed  to  say  that 
there  was  no  payment  or  tender  of  payment.  As  to  the  other 
matters — the  remarks  of  the  learned  Judge  were  doubtless 
somewhat  severe,  but  they  were  not  wholly  unwarranted  in 
view  of  the  proceedings  and  the  introduction  of  irrelevant 
matter  in  the  course  of  the  trial.  To  the  form  of  the  questions 
given  to  the  jury  no  objection  was  made  nor  was  any 
request  made  to  have  others  submitted,  nor  was  there  any 
objection  to  the  statement  made  by  the  learned  Judge  that 
he  would  himself  find  upon  the  other  facts  ; and  no  objection 
was  made  to  the  charge.  We  therefore  think  that  the  appeal 
should  be  dismissed  with  costs. 


C.  A. 
1905 

Tattersall 

v. 

People’s 
Life  Ins. 
Co. 

Moss,  C.J.O. 


Osler,  J.A.: — I am  of  the  same  opinion.  The  Gordon  case 
does  not  apply,  having  regard  to  later  legislation  on  the 
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People’s 
Life  Ins. 
Co. 

Osier,  J.A. 


C.  A. 
1906 

Jan.  22. 


subject.  I think  the  beneficiary  could  “ revive  ” the  policy 
after  the  assured’s  death  by  a payment  within  the  thirty 
days,  and  I agree  that  the  company  are  estopped  from  taking 
advantage  of  the  non-payment. 

G arrow  and  Maclaren,  JJ.A.,  and  Teetzel,  J.,  concurred. 

G.  F.  H. 

Note. — Affirmed  by  the  Supreme  Court,  March,  1906. 


[IN  THE  COURT  OF  APPEAL.] 

The  Elgin  Loan  & Savings  Company  et  al. 
v. 

The  London  Guarantee  and  Accident  Company. 


Guarantee,  — Application  — False  Answers  — Basis  of  Contract  — Materiality  — 

Evidence. 

Held,  following  Hay  v.  Employers’  Liability  Co.  (1905),  6 O.W.R.  117,  that 
the  application  in  this  case,  and  the  statements  made  by  the  plaintiffs’ 
president  and  fully  set  out  in  the  previous  reports  thereof  in  8 O.L.R.  117 
and  9 O.L.R.  569,  were  incorporated  into  the  policy  or  contract  of 
guarantee,  and  made  part  thereof  and  were,  under  the  circumstances, 
binding  on  the  plaintiffs’  company,  though  not  apparently  authorized  by 
any  resolution  of  the  company,  and  that  such  statements — distinguishing 
the  above  case  in  this  respect — were  materially  untrue,  and  therefore 
avoided  the  policy. 

Judgment  of  Divisional  Court  affirmed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  of 
a Divisional  Court  dismissing  an  appeal  from  the  judgment  of 
MacMahon,  J.,  at  the  trial,  dismissing  the  action  with  costs. 

The  action  was  brought  upon  a guarantee  policy  whereby 
the  defendants  guaranteed  the  plaintiffs,  the  Elgin  Loan  and 
Savings  Co.  (now  in  liquidation)  against  the  dishonesty  of  one 
George  Rowley,  the  plaintiffs’  manager. 

The  manager  of  the  plaintiffs’  company,  George  Rowley, 
applied  to  the  defendants  for  a policy  or  contract  of  guarantee, 
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guaranteeing  his,  Rowley’s,  fidelity  as  such  manager.  Accom- 
panying the  application  was  a declaration  made  by  the  president 
of  the  plaintiffs’  company,  containing  answers  to  questions  in 
the  declaration.  These  answers,  it  was  agreed,  were  to  be  taken 
as  the  basis  of  the  contract,  the  contract  containing  the  follow- 
ing recital : “ Whereas  the  employer  has  delivered  to  the  com- 
pany certain  statements  and  declaration  setting  forth,  amongst 
other  things,  the  duties  and  remuneration  of  the  employee  and 
the  checks  to  be  kept  on  his  account  and  has  consented  that 
such  declaration  and  each  and  every  the  statements  therein 
referred  to  or  contained  shall  form  the  basis  of  the  contract ; 
but  this  stipulation  is  hereby  limited  to  such  of  the  said  state- 
ments as  are  material  to  this  contract.” 

In  answer  to  the  questions  as  to  the  duties  and  remunera- 
tion of  the  manager,  and  as  to  the  checks  to  be  kept  on  his 
accounts,  the  president  stated  that  all  withdrawals  from  the 
savings’  bank,  where  the  moneys  of  the  plaintiffs’  company  were 
kept,  were  on  the  joint  cheques  of  the  president  and  manager, 
and  that  a thorough  and  systematic  audit  was  made.  The 
cheques,  however,  it  appeared  were  signed  by  the  president  in 
batches  in  blank  and  given  to  the  manager ; while  in  making 
the  audit,  no  attempt  was  made  to  verify  the  savings’  bank 
account. 

The  Divisional  Court  affirmed  the  judgment  of  the  trial 
Judge,  holding  that  the  answers  were  material  and  that  the 
policy  was  void,  and  dismissed  the  action. 

From  this  judgment  the  plaintiffs  appealed  to  the  Court  of 
Appeal. 


C.  A. 
1906 

Elgin 

Loan 

Co. 

v. 

London 

Guarantee 

Co. 


On  November  22nd,  1905,  the  appeal  was  argued  before 
Moss,  C.J.O.,  Osler,  Garrow  and  Maclaren,  JJ.A.,  and 
Teetzel,  J. 

W.  K.  Cameron , for  the  appellants. 

J.  B.  Clarke , K.C.,  and  C.  Swabey,  for  the  respondents. 


January  22.  The  judgment  of  the  Court  was  delivered  by 
Garrow,  J.A.: — The  case  has  been  previously  twice  reported, 
see  8 O.L.R.  117  and  9 O.L.R.  569,  where  the  facts  fully  appear. 
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Since  these  decisions  the  case  of  Hay  v.  Employers'  Liability 
Assurance  Corporation,  reported  in  (1905)  6 O.W.R.  459,  was 
before  this  Court  in  which  it  was  determined  that  the  plaintiffs’ 
proposal  and  the  statements  therein  contained  are,  by  reference 
thereto  in  the  policy,  sufficiently  incorporated  therewith,  and 
are  therefore  part  of  the  contract  between  the  parties. 

The  policy  now  in  question  refers  to  the  proposal  and  state- 
ments of  the  plaintiffs  delivered  to  the  defendants  by  the 
plaintiffs,  setting  forth,  among  other  things,  the  duties  and 
remuneration  of  the  employee,  the  moneys  to  be  entrusted  to 
him  and  the  checks  to  be  kept  upon  his  accounts,  and  states  that 
the  plaintiffs  have  consented  that  such  declaration  and  state- 
ment shall  form  the  basis*  of  the  contract,  limited  to  such  state- 
ments as  are  material. 

This,  in  my  opinion,  sufficiently  refers  to  and  incorporates 
the  statement  sent  in  to  the  defendants  by  the  plaintiff  president 
D.  McLarty  when  the  application  was  under  consideration. 
And  I also  am  of  the  opinion  that  such  statement  was  binding 
upon  the  plaintiffs  although  apparently  not  authorized  by  any 
resolution  of  the  directors. 

Mr.  McLarty’s  statement  is  dated  February  19th,  1897. 
Rowley  had  been  in  the  plaintiffs’  employment  from  May  1st, 
1879,  and  in  this  respect  the  case  differs  from  Hay  v.  Em- 
ployers Liability  Assurance  Corporation  where  the  employee 
was  just  entering  upon  his  duties  when  the  application  was 
made.  Under  the  circumstances  it  was  held,  in  that  case,  that 
the  statements  as  to  the  mode  of  business  and  the  various  checks 
to  detect  dishonesty  mentioned  in  the  employer’s  statement 
could  not  be  said  to  have  been  untrue  when  made,  but  were 
merely  in  the  nature  of  declaration  of  intention,  and  the  judg- 
ment really  proceeded  upon  the  change  of  employment,  which 
was  held  to  be  fatal  to  the  plaintiffs’  recovery. 

The  circumstances  of  this  case  require,  I think,  a different 
construction  of  the  employers’  statement.  The  checks  by  audit 
and  otherwise,  stated  in  the  employers’  declaration  in  the  case 
of  an  employee  already  in  the  service  and  requiring  a new 
surety  in  the  place  of  one  retired  or  dead,  ought,  I think,  to  be 
regarded  not  as  mere  statements  of  intention,  but  as  representa- 
tions of  an  existing  course  of  business  embracing  both  the  past 


XI.] 


ONTARIO  LAW  REPORTS. 


333 


and  the  future,  which  if  materially  untrue  should  be  held  to 
vitiate  the  contract.  * 

Any  other  conclusion  would  be  manifestly  unjust  to  the 
guarantor  who  is  not  in  a position  to  otherwise  ascertain  the 
facts  so  obviously  material  to  be  known  by  him  in  order  to 
estimate  the  risk  about  to  be  undertaken.  And  it  is  or  ought 
to  be  no  hardship  upon  an  employer  to  hold  him  implicitly  to 
the  statement  so  made,  which  from  the  circumstances  he  must 
have  known  even  if  he  had  not  been  told,  as  he  was,  in  the 
contract  in  question,  will  form  the  basis  of  the  contract. 

This  reduces  the  matter  to  the  simple  question  of  fact — 
were  the  statements  or  any  of  them  made  by  or  on  behalf  of 
the  plaintiffs  upon  the  application  for  the  policy  in  question 
materially  untrue  when  made,  a question  which  without  any 
hesitation,  I think,  must  be  answered  in  the  affirmative  for  the 
very  full  and  satisfactory  reasons  set  forth  in  the  judgment  of 
MacMahon,  J.,  and  the  Divisional  Court. 

The  appeal  fails  and  should  be  dismissed  with  costs. 

G.  F.  H. 


C.  A. 
1906 

Elgin 

Loan 

Go. 

V. 

London 

Guarantee 

Co. 


Garrow,  J.A. 
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[TEETZEL,  J.] 

In  re  Turnbull  Estate. 

Will — Construction — Personal  Estate — Life  Interest  with  Power  of  Control. 

The  testator  by  his  will  provided  “ If  I predecease  my  wife  I give  and 
bequeath  to  her  the  whole  control  of  my  real  and  personal  estate  as  long  as 
she  lives.”  He  then  made  disposition  of  his  real  estate  to  take  effect  after 
the  death  of  his  wife,  and  of  the  stock  and  implements  appertaining  thereto, 
but  did  not  otherwise  dispose  of  his  personal  estate.  As  a fact  his  personal 
estate  included  a mortgage.  His  widow  survived  him  only  a few  days  and 
made  no  disposition  of  the  mortgage  : — 

Held , that  the  widow  had  only  a life  interest  in  the  mortgage,  with  power  of 
control  during  her  life  ; and  as  she  had  made  no  disposition  of  it,  whether 
entitled  to  do  so  or  no  (as  to  which,  qucere),  it  fell  into  the  testator’s  undis- 
posed of  estate,  and  went  according  to  the  Statute  of  Distributions,  the 
widow’s  next  of  kin  taking  the  moiety  to  which  she  was  entitled  notwith- 
standing her  life  interest  under  the  will. 


This  was  a motion  for  the  construction  of  the  will  of  A.  B. 
Turnbull,  deceased,  the  terms  of  which  are  sufficiently  stated  in 
the  judgment.  The  motion  was  argued  in  Weekly  Court,  before 
Teetzel,  J.,  on  February  16th,  1906. 

H.  J.  Martin , for  the  executors  of  the  testator  and  of 
Harriet  Turnbull,  and  four  children  of  the  latter  by  a former 
husband,  contended  that  Harriet  Turnbull  took  an  absolute 
interest  in  the  personal  estate,  and  that  there  being  no  devise 
over,  her  next  of  kin  succeeded  ; and  cited  In  re  Percy , Percy 
v.  Percy  (1883),  24  Ch.  D.  616  ; Hancock  v.  Walmer,  [1902] 
A.C.  14  ; Theobald  on  Wills,  6th  ed.,  pp.  466-71. 

C.  Evans-Lewis , for  the  next  of  kin  of  the  testator,  contended 
that  the  gift  of  the  personal  estate  was  only  for  life  ; and  cited 
McLaren  v.  Coombs  (1869),  15  Gr.  602  ; Thorpe  v.  Shillington 
(1868),  15  Gr.  85;  Dickson  v.  Street  (1844),  1 U.C.R.  180; 
In  re  Thomson , Herring  v.  Barrow  (1879),  13  Ch.  D.  144,  14 
Ch.  D.  263. 

February  22.  Teetzel,  J. : — The  question  for  decision 
arises  under  the  second  paragraph  of  the  will,  which  reads  : “ If 
I predecease  my  wife  Harriet  Turnbull  I give  and  bequeath  to 
her  the  whole  control  of  my  real  and  personal  estate  as  long  as 
she  lives.” 
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By  the  third  and  fourth  paragraphs  testator  gives,  after  the  Teetzel,  J. 

death  of  his  wife,  his  real  estate  (consisting  of  farm  lands)  and  1906 

the  stock  and  implements  appertaining  thereto  to  certain  of  his  j~rk 

step-children.  Turnbull 

• • Estate 

The  will  contains  no  residuary  clause. 

Besides  the  stock  and  implements  testator’s  personal  estate 
consisted  of  a mortgage  for  nine  hundred  dollars. 


The  widow  survived  the  testator  only  a few  days  and  made 
no  disposition  of  the  mortgage.  Her  will,  made  three  days  after 
her  husband’s  death,  is  limited  to  a specific  bequest  to  her 
children  of  certain  moneys  deposited  by  her  in  the  Post  Office 
Savings  Bank. 

I am  of  the  opinion  that  the  proper  construction  of  the 
clause  in  question  is  that  the  widow  had  only  a life  interest  in 
the  mortgage,  with  power  of  control  during  her  life. 

In  the  two  cases  cited  by  Mr.  Martin,  In  re  Percy , Percy  v. 
Percy,  24  Ch.  D.  616,  and  Hancock  v.  Watson,  [1902]  A.C.  14, 
there  was  an  absolute  gift  in  the  first  instance  with  no  time  or 
event  fixed  for  its  determination,  and  there  was  therefore 
nothing  definite  to  cut  down  the  absolute  gift  to  a life  interest. 

In  this  case  the  interest  given  to  the  wife  is  for  life  only, 
with  power  of  control.  Assuming  this  means  an  absolute  power 
of  disposal  as  she  might  see  fit,  it  does  not  extend  the  gift 
beyond  that  of  a life  interest.  Having  failed  to  make  any  dis- 
position, the  remaining  interest  would  fall  into  the  testator’s 
undisposed  of  estate,  and  go  according  to  the  Statute  of  Distri- 
butions, 1897,  R.S.O.  ch.  335. 

I think  this  view  is  abundantly  supported  by  the  authorities 
cited  by  Mr.  Lewis.  See  also  Osterhout  v.  Osterhout  (1904),  7 
O.L.R.  402,  and  8 O.L.E.  685  ; and  Scott  v.  Josselyn  (1859),  26 
Beav.  174. 

It  not  being  necessary,  I do  not  decide  whether  the  words  of 
this  will  would  authorize  the  widow  to  absolutely  dispose  of  the 
mortgage  in  question,  either  by  deed  or  will.  A question  having 
been  raised  since  the  argument  as  to  the  right  of  the  widow  to 
share  under  the  Statute  of  Distributions  notwithstanding  her 
life  interest  in  the  whole  mortgage,  I think  she  was  so  entitled; 
and  therefore  her  next  of  kin  will  now  take  the  moiety  to 
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which  she  was  entitled.  See  Pickering  v.  Stamford  (1797),  3 
Ves.  335  ; In  re  Twiggs  Estate,  Twigg  v.  Black,  [1892]  1 Ch. 
579,  and  In  re  Harrison  (1901),  2 O.L.R.  217. 

Costs  of  all  parties  out  of  the  estate. 

A.  H.  F.  L. 


[IN  CHAMBERS.] 

The  King  ex  rel.  Martin  y.  Watson. 

Quo  Warranto — Municipal  Corporations — Election  oj  Alderman — Property 
Qualification — Declaration  before  Nomination — Insufficiency  of. 

A candidate  for  the  office  of  alderman,  though  in  fact  possessing  the  necessary 
property  qualification,  misstated  it  in  his  declaration  made  pursuant  to  sec. 
129,  sub-sec.  3 {a)  of  the  Municipal  Act,  1903,  as  amended  4 Edw.VII.,  ch.  22, 
sec.  4(0),  and,  as  there  set  out,  it  was  insufficient.  This  declaration,  how- 
ever, he  supplemented  by  another  before  taking  office,  as  required  by  sec. 
311,  in  which  he  shewed  sufficient  property  qualification  : — 

Held,  in  the  circumstances,  that  it  was  too  late,  after  the  election,  to  contend 
that  the  misstatement  in  the  former  declaration  was  ground  for  setting  aside 
his  election  otherwise  free  from  objection. 

This  was  an  appeal  in  quo  warranto  proceedings  from  the 
judgment  of  the  acting  Judge  of  the  county  of  Essex,  brought 
under  the  circumstances  mentioned  in  the  judgment,  and  was 
argued  on  February  16th,  1906,  before  Teetzel,  J.,  in  Cham- 
bers. 

W.  M.  Douglas,  K.C.,  for  the  relator  (appellant),  contended 
that  the  respondent  could  not  qualify  on  any  other  property 
than  that  disclosed  in  his  declaration : Reg.  ex  rel.  Clancy  v.  St. 
Jean  (1881),  46  U.C.R.  77. 

D.  L.  McCarthy,  for  the  respondent,  referred  to  R.S.O.  1897, 
ch.  223,  sec.  129,  sub-sec.  3 (a);  Reg.  ex  rel.  Grayson  v.  Bell 
(1865),  1 C.L-J.N.S.  130;  Reg.  ex  rel.  Hoisted  v.  Ferris  (1870), 

6 C.L.J.  266. 

February  23.  Teetzel,  J.: — Appeal  in  quo  warranto  pro- 
ceedings from  the  judgment  of  the  acting  Judge  of  the  county 
of  Essex. 

The  respondent  was  a candidate  for  the  office  of  alderman 
in  the  city  of  Windsor,  and  was  elected. 

The  main  question  is  whether  the  declaration  required  by  j 
sec.  129,  sub-sec.  3 (a)  of  the  Consolidated  Municipal  Act  1903,  | 
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3 Edw.  VII.  ch.  19  (0.)  (as  amended  by  4 Edw.  VII.  ch.  22, 
sec.  4 (O.))  to  be  taken  by  a candidate  on  the  day  of  or  follow- 
ing the  nomination,  must  disclose  the  property  upon  which  he 
relies  for  qualification,  and  whether  if  it  does  not,  the  election 
is  void  notwithstanding  he  is  in  fact  duly  qualified  for  election. 

The  declaration  in  question  was  made  on  the  day  following 
nomination,  and  while  strictly  in  form  required  by  the  statute, 
the  property  therein  mentioned  though  of  sufficient  assessed 
value,  did  not  in  fact  qualify  the  respondent  owing  to  an 
encumbrance  upon  it  not  referred  to  in  the  declaration.  After 
his  election  and  before  taking  office,  the  respondent  made  the 
declaration  required  in  sec.  311  of  the  Consolidated  Municipal 
Act,  1903,  in  which  he  set  forth  the  freehold  property  described 
in  the  first  declaration,  together  with  leasehold  property  which 
by  itself  was  sufficient  to  qualify  him  for  the  office. 

From  the  facts  appearing  in  evidence,  it  is  fair  to  assume 
that  the  omission  to  place  in  the  first  declaration  the  leasehold 
property  was  an  honest  mistake,  and  as  the  declarant  affirms  in 
effect  that  he  possessed  the  necessary  qualification  for  the  office, 
which  he  in  fact  did,  and  having  in  view  the  manifest  purpose 
of  the  provision  in  question,  as  stated  by  the  learned  county 
Judge,  namely,  to  prevent  persons  who  know  they  have  not  the 
necessary  qualification  becoming  candidates  and  getting  their 
names  placed  upon  the  ballot  papers,  it  would  be  a very  harsh 
interpretation  of  this  statute  to  hold  that  the  election  in  ques- 
tion is  void. 

While  the  declaration  required  by  sec.  311  is  no  doubt  a 
prerequisite  to  the  discharge  of  the  duties  of  the  office,  as  decided 
in  Reg.  ex  rel.  Clancy  v.  St.  Jean , 46  U.C.R.  77,  cited  by  Mr. 
Douglas,  I find  that  such  declaration  was  duly  taken  by  the 
respondent. 

The  first  declaration  being  on  its  face  sufficient  in  form,  and 
having  in  view  its  limited  purpose,  and  the  respondent  being  in 
fact  duly  qualified  for  the  election  and  having  been  elected,  I 
think  it  is  too  late,  after  the  election,  to  contend  that  the  mis- 
statement regarding  the  qualifying  property  mentioned  in  the 
first  declaration  is  a ground  for  setting  aside  the  election  which 
is  otherwise  free  from  objection. 

The  appeal  will  be  dismissed  with  costs  to  the  respondent. 

A.  H.F.L. 
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[IN  THE  COURT  OF  APPEAL.] 
The  King  v.  Finnessey. 


March  12. 


Criminal  Law — Rape — Evidence — Right  of  Prosecutrix,  but  not  of  Companion , 
to  Refuse  to  Answer  as  to  Specific  Act  of  Unchastity — Substantial  Wrong  or 
Miscarriage — Conviction  Affirmed — Grim.  Code  sec.  746  (/). 

On  the  trial  of  an  indictment  for  aiding  and  abetting  the  commission  of  rape, 
the  evidence  shewed  that,  prior  to  the  commission  of  the  offence,  the 
prosecutrix  and  one  B.  had  been  together  all  the  evening,  and  early  in  the 
morning  were  for  some  time  together  in  a room  in  an  hotel  with  the  door 
closed  and  the  gas  turned  out.  On  leaving  the  hotel  they  were  met  by  the 
prisoner  and  another  man,  who  attacked  B.  and  caused  him  to  leave, 
whereupon  the  offence  was  committed.  The  prosecutrix  and  B.  were  called 
as  witnesses  for  the  Crown,  and  on  cross-examination  were  questioned  as  to 
what  took  place  in  the  room,  which  they  refused  to  answer  : — 

Held,  that  while  the  prosecutrix  could  properly  be  asked  the  question  as  going 
to  her  credit,  she  was  not  bound  to  answer  ; but  that  it  was  different  as  to 
B.,  for  not  only  did  it  go  to  his  credit,  but  its  effect  might  be  to  shew  a 
favourable  tendency  to  the  prosecutrix  as  his  mistress,  and  an  unfavourable 
one  to  the  prisoner  who  had  assisted  in  taking  her  away  from  him  ; but  it 
appearing  that  no  substantial  wrong  or  miscarriage  was  occasioned  thereby, 
applying  clause  (/)  of  sec.  746  of  the  Criminal  Code,  a conviction  was 
affirmed. 


The  prisoner  was  indicted  for  the  offence  of  aiding  and 
assisting  one  Blais  to  commit  a rape  upon  one  Lucy  Carroll,  and 
was  convicted  ; but  the  learned  trial  Judge,  Falconbridge,  C.  J. 
K.B.,  reserved  for  the  consideration  of  the  Court  of  Appeal  the 
following  case  : 

The  above  named  James  Finnessey  was  tried  before  me  at 
the  assizes  for  the  county  of  Carleton,  held  at  the  city  of 
Ottawa  on  the  26th  and  27th  of  October  instant,  upon  the 
following  indictment  [setting  it  out].  The  case  then  pro- 
ceeded : Part  of  the  evidence  for  the  prosecution  was  to  the 
effect  that  the  prosecutrix,  Lucy  Carroll,  did  meet  one  Alexander 
Brennan  on  the  evening  of  the  24th  of  April  in  the  city  of 
Ottawa,  and  that  after  being  at  other  places  they  went  to  the 
Balmoral  Hotel  about  two  o’clock  in  the  morning  of  the  25th  ; 
that  they  were  allowed  by  the  clerk  to  remain  in  the  smoking 
room,  and  that  later  on  he  found  that  Brennan  and  the 
prosecutrix  had  gone  into  a small  side  room,  the  door  of  which 
was  shut  and  the  light  turned  out.  The  evidence  further  shewed 
that  about  4 a.m.  the  prosecutrix  and  Brennan  left  the  Balmoral 
Hotel,  and  while  they  were  walking  together  one  Eugene  Blais 
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came  along  and  started  a fight  with  Brennan  which  resulted  in 
Brennan  finally  retiring,  leaving  the  prosecutrix  with  Blais. 
The  prosecutrix  stated  that  Blais  and  Finnessey  after  Brennan 
had  left,  carried  her  into  a vacant  house,  and  that  there  Blais 
criminally  assaulted  her,  Finnessey  at  the  time  holding  her  by 
the  feet.  In  cross-examination  the  prosecutrix  was  asked  by 
the  counsel  for  the  defence  whether  Brennan  had  had  any  con- 
nection with  her  at  the  Balmoral  Hotel. 

The  following  is  an  extract  from  the  reporter’s  notes  of  her 
cross-examination  on  this  point. 

Q.  What  did  Brennan  do  to  you  in  the  Balmoral  Hotel  ? 
A.  Nothing  that  I know. 

Q.  What  did  you  do  to  him  ? A.  I do  not  know.  I do  not 
think  there  was  anything.  <? 

Q.  Did  he  have  any  connection  with  you  ? A.  Am  I sup- 
posed to  answer  that  ? 

Q.  I think  so.  Did  you  have  connection  with  him  ? 

Mr.  Arnoldi — Does  your  lordship  think  that  is  evidence  ? 

His  Lordship — No,  I think  she  may  refuse  to  answer  if  she 
likes.  Now  you  heard  the  question  ? A.  I refuse  to  answer 
that. 

Mr.  Henderson — You  won’t  say  whether  Brennan  had  con- 
nection with  you  or  not  ? A.  No. 

Q.  Nor  you  won’t  say  how  often  at  the  Balmoral  Hotel  that 
night  ? A.  I said  I was  not  going  to  say — to  answer  that. 

Brennan  was  called  as  a witness  for  the  Crown  and  on  cross- 
examination  counsel  for  the  defence  asked  him  what  he  had 
done  to  the  girl,  Lucy  Carroll,  while  he  was  in  the  Balmoral 
Hotel,  but  this  question  was  objected  to  by  the  counsel  for  the 
Crown  and  by  the  witness. 

The  following  is  an  extract  from  the  reporter’s  notes  of  the 
cross-examination  on  this  point. 

Q.  What  did  you  do  to  the  lady  while  she  was  there,  if  any- 
thing ? 

Mr.  Arnoldi— I object  to  this  question. 

Mr.  Henderson — I submit  I am  entitled  to  know. 

Witness — I consider  this  is  an  injury  ttf  my  character. 

His  Lordship — I protected  her  from  answering  that  ques- 
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tion.  It  would  not  be  reasonable  when  she  did  not  say  any- 
thing about  it  that  he  should  be  compelled  to  say. 

King 

V. 

Finnessey. 

Mr.  Henderson — I am  not  asking  what  Miss  Carroll  did,  I 
am  asking  what  this  witness  did. 

His  Lordship — The  rule  is  you  may  get  a girl’s  character  for 
general  chastity,  but  it  is  not  allowable  to  ask  for  particular 
instances  of  unchastity.  I think  this  refusal  to  answer  would 
answer  your  purpose.  Then  you  refuse  to  say  what  you  did  to 
that  girl  in  that  room.  A.  Yes,  sir. 

The  prisoner  was  found  guilty,  but  I deferred  sentence  until 
after  the  determination  of  this  case.  The  reporter’s  notes  of  the 
evidence  and  my  charge  form  part  of  the  case  reserved. 

I hereby  reserve  for  the  consideration  of  this  honourable 
Court  the  following  question  : 

Was  my  ruling  correct  with  regard  to  the  said  questions  put 
to  the  prosecutrix  and  Brennan,  and  if  not  was  any  such  sub- 
stantial wrong  or  miscarriage  thereby  occasioned  as  to  require 
a new  trial  ? 

On  February  14,  1906,  the  case  was  argued  before  Moss, 
C.J.O.,  Osler  and  Garrow,  J.A.,  Mulock,  C.J.Ex.D.,  and 
Britton,  J. 

E.  Mahon , for  the  prisoner.  The  objection  taken  to  the 
prosecutrix  not  answering  the  questions  put  to  her  is  not  now 
pressed.  As  however  to  the  witness  Brennan  it  was  most 
important  that  these  questions  should  have  been  answered.  It 
was  essential  that  the  girl’s  evidence  should  have  been  corrob- 
orated, and  his  was  the  only  evidence  in  corroboration.  What 
took  place  at  the  hotel  was  material  as  tending  to  impair  his 
credit  as  raising  an  animus  on  his  part  against  the  prisoner 
who  had  taken  part  in  the  attack  on  him  and  had  assisted  in 
depriving  him  of  his  mistress : Makin  v.  Attorney -General  of 
New  South  Wales , [1894]  A.C.  57. 

J.  j R.  Cartwright , K.C.,  for  the  Crown.  The  rule  is  that 
evidence  of  general  reputation  is  admissible,  but  not  of  specific 
acts ; and  even  though  the  questions  could  be  asked  the  witness 
is  not  bound  to  answer  them:  Regina  v.  Laliberte  (1877),  1 
S.C.R.  117;  Archbold’s  Crim.  Plead.,  23rd  ed.,  313;  Gross 
v.  Brodrecht  (1897),  24  A.R.  687;  Russell  on  Crimes,  vol.  3, 
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6th  ed.,  615-7.  Taking  into  consideration  what  was  brought 
out  at  the  trial  the  refusal  to  answer  was  not  of  much 
importance  and  the  Court  will  not  interfere : Crim.  Code,  sec. 
746,  sub-sec.  (/).  There  was  ample  evidence  of  corroboration 
in  addition  to  Brennan’s  evidence. 

March  12.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A. : — On  the  argument  counsel  for  the  prisoner  stated 
that  he  would  not  press  the  objection  to  the  learned  Judge’s 
ruling  that  the  prosecutrix  was  not  bound  to  answer  the 
questions  put  to  her.  The  authorities  shew  that  this  ruling 
was  right.  The  prosecutrix  may  be  asked  questions  to  shew 
that  her  general  character  of  chastity  is  bad.  She  is  bound  to 
answer  such  questions  and  if  she  refuses  to  do  so  the  fact 
may  be  shewn:  Rex  v.  Clarke  (1817),  2 Stark.  244;  Rex  v. 
Barker  (1829),  3 C.  & P.  589;  Regina  v.  Holmes  (1871),  L.R. 
1 C.C.R.  334,  337.  So  too  she  may  be  asked  whether  she 
has  previously  had  connection  with  prisoner  and  if  she  denies 
it  that  may  be  shewn : Rex  v.  Martin  (1834),  6 C.  & P.  562. 
Such  evidence  is  relevant  to  the  issue  since  in  both  cases  it 
bears  directly  upon  the  question  of  consent  and  the  improba- 
bility of  the  connection  complained  of  having  taken  place 
against  the  will  of  the  prosecutrix. 

And  she  may  be  asked,  but,  inasmuch  as  the  question  is  one 
going  strictly  to  her  credit,  she  is  not  generally  compellable  to 
answer  whether  she  has  had  connection  with  persons  other  than 
the  prisoner.  This  seems  to  rest  to  some  extent  in  the  discre- 
tion of  the  trial  Judge.  Whether,  however,  she  answers  it  or 
not  that  is  an  end  of  the  matter,  otherwise  as  many  collateral, 
and  therefore  irrelevant  issues  might  be  raised  as  there  were 
specific  charges  of  immorality  suggested,  and  the  prosecutrix 
could  not  be  expected  to  come  prepared  to  meet  them,  though 
she  might  well  be  prepared  to  repel  an  attack  upon  her  general 
character  for  chastity  : Rex  v.  Hodgson  (1811),  R.  & R.  211  ; 
Regina  v.  Laliberte,  1 S.C.R.  117  ; Regina  v.  Holmes , L.R.  1 
C.C.R.  334;  Phipson  on  Evidence,  3rd  ed.  158,  453. 

As  regards  the  questions  put  to  the  witness  Brennan, 
different  considerations  apply.  In  one  sense  it  was  a question 
to  credit,  and  if  it  was  nothing  more,  though  a proper  question 
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to  be  put,  the  witness  was  not  bound  to  answer  it  for  the  reasons 
already  assigned  in  the  case  of  the  prosecutrix. 

The  question,  however,  had  a wider  tendency,  which  was  to 
ascertain  whether  from  his  relations  with  the  prosecutrix  the 
witness  was  likely  to  be  biased  or  unfavourably  affected  towards 
the  prisoner.  As  Pollock,  C.B.,  points  out  in  the  important  case 
of  Attorney -General  v.  Hitchcock  (1847),  1 Ex.  91:  “A 
distinction  should  be  observed  between  those  matters  whieh 
may  be  given  in  evidence  by  way  of  contradiction,  as  directly 
affecting  the  story  of  the  witness  touching  the  issue  before  the 
jury,  and  those  matters  which  affect  the  motives,  temper  and 
character  of  the  witness  not  with  respect  to  his  credit  but  with 
reference  to  his  feelings  towards  one  party  or  the  other.  In  . . 
Thomas  v.  David  (1836),  7 C.  & P.  350,  on  the  witness  being 
asked  whether  she  was  not  connected  in  a particular  way  with 
one  of  the  parties,  and  having  denied  it,  the  learned  Judge 
permitted  evidence  to  be  given  to  shew  that  the  connection 
which  she  swore  had  not  existed,  did  in  reality  subsist.  The 
object  in  doing  so  was,  not  to  prove  or  disprove  any  part  of 
her  testimony,  but  the  evidence  was  received  on  the  same 
ground  as  it  was  in  the  case  of  Ex  parte  Yewin  (1811),  2 
Camp.  638  note,  where  Mr,  Justice  Lawrence  permitted  evidence 
to  be  given  to  contradict  a witness  as  to  his  haviftg  used 
expressions  importing  revenge.  It  is  certainly  allowable  to  ask 
a witness  in  what  manner  he  stands  affected  towards  the 
opposite  party  in  the  cause,  and  whether  he  does  not  stand  in 
such  a relation  to  that  person  as  is  likely  to  affect  him  and 
prevent  him  from  having  an  unprejudiced  state  of  mind.  . . 

But  those  cases  where  you  may  shew  the  condition  of  a witness 
or  his  connection  with  either  of  the  parties  are  not  to  be 
confounded  with  other  cases  where  it  is  proposed  to  contradict 
a witness  on  some  matter  unconnected  with  the  question  at 
issue.” 

In  the  present  case  the  relations  between  the  witness 
Brennan  and  the  prosecutrix  on  the  evening  in  question  were 
shewn  to  be  such  as  to  justify  the  prisoner’s  counsel  in  insisting 
upon  a full  disclosure  of  all  that  had  taken  place  between  them 
which  might  tend  to  affect  his  evidence  favourably  towards 
the  prosecutrix  whose  favours  he  may  have  enjoyed,  or  un- 
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favourably  towards  the  prisoner  who  had  aided  Blais  in  taking  CA- 
his  mistress  away  from  him.  The  question  was  a proper  one 
for  this  purpose  and  the  witness  was  bound  to  answer  it  and  King 
the  learned  Judge  should  have  so  ruled.  Finnessey. 


Whether  any  substantial  wrong  or  miscarriage  has  been  — ~ 

0816^  J (A.* 

occasioned  by  the  contrary  ruling  is  another  matter.  This, 
though  one  of  the  questions,  or  part  of  the  question,  reserved, 
is  not  properly  the  subject  of  a reservation,  but  is  rather  a 
matter  to  be  dealt  with  by  the  Court  in  considering  whether, 
though  they  may  be  of  opinion  that  evidence  was  improperly 
rejected  or  that  something  not  according  to  law  was  done  at  the 
trial  or  some  misdirection  given,  the  case  is  not  one  for  the 
application  of  clause  (/)  of  sec.  746  of  the  Code*  on  the  ground 
that  no  substantial  wrong  or  miscarriage  was  thereby  occasioned. 

As  we  pointed  out  in  the  recent  case  of  Rex  v.  Drummond 
(1905),  10  O.L.R.  546,  this  clause  confers  upon  the  Court  more 
extensive  powers  than  those  conferred  by  the  New  South  Wales 
Act  which  was  considered  by  the  Judicial  Committee  in  Makin 
v.  Attorney -General  [1894],  A.C.  57.  See  also  Regina  v.  Woods 
(1897), 5 Br. Col. Rep. 585, and  Manley  v.Palache  (1895), 11  R.566 
P.C.  Though  these  powers  should  be  very  cautiously  exercised, 
and  only  in  cases  where  it  is  plain  almost  to  a demonstration 
that  no  substantial  wrong  or  miscarriage  has  been  caused  by 
the  error  complained  of, — and  I say  this  because  the  Court  in 
applying  the  clause  is  to  some  extent  assuming  the  functions  of 
the  jury — yet  the  present  case  seems  to  be  one  in  which  the 
Court  may  properly  act  upon  it  and  uphold  the  conviction.  The 
prisoner  had  what  Strong,  J.,  in  Regina  v.  LaliberU,  supra,  calls 
the  obvious  practical  advantage  which  resulted  from  the  refusal 
of  the  prosecutrix  and  Brennan  to  answer  the  question  the 
irresistible  inference  under  the  circumstance  being  that  connec- 

*“746.  Upon  hearing  of  any  appeal  under  the  powers  hereinbefore 
contained,  the  Court  of  Appeal  may  . . (f)  make  such  order  as  justice 
requires : Provided  that  no  conviction  shall  be  set  aside  nor  any  new  trial 
directed,  although  it  appears  that  some  evidence  was  improperly  admitted  or 
rejected,  or  that  something  not  according  to  law  was  done  at  the  trial  or  some 
misdirection  given,  unless  in  the  opinion  of  the  Court  of  Appeal  some 
substantial  wrong  or  miscarriage  was  thereby  occasioned  on  the  trial : 

Provided  that  if  the  Court  of  Appeal  is  of  opinion  that  any  challenge  for  the 
defence  was  improperly  disallowed  a new  trial  shall  be  granted.” 


344 


ONTARIO  LAW  REPORTS.  * 


[VOL. 


C.  A. 
1906 

King 

v. 

Finnessey. 
Osier,  J.A. 


tion  had  taken  place  between  them.  If  the  latter  had  denied  it, 
it  does  not  appear  that  there  was  any  evidence  available  for  the 
purpose  of  contradicting  him  other  than  that  of  Roy  the  hotel 
clerk  which  was  given,  and  from  which  also  the  inference  I 
have  spoken  of  might  have  been  drawn  while  the  other  facts 
implicating  the  prisoner  to  which  Brennan  testified  were  corro- 
borated by  independent  testimony. 

I am  therefore  of  opinion  that  we  should  hold  that  no  sub- 
stantial wrong  or  miscarriage  was  occasioned  by  permitting 
Brennan  to  refuse  to  answer  the  question,  and  that  the  convic- 
tion should  be  affirmed. 

The  question  reserved  should  be  answered  by  saying  that 
the  ruling  of  the  learned  trial  Judge  in  regard  to  the  question 
put  to  the  prosecutrix  was  right.  That  in  regard  to  the  ques- 
tion put  to  Brennan  the  ruling  of  the  learned  Judge  was  wrong. 

But  the  Court  being  of  opinion  that  no  substantial  wrong 
or  miscarriage  had  been  occasioned  by  the  last  mentioned  ruling 
doth  not  think  fit  to  reverse  the  conviction  of  the  prisoner  or  to 
grant  a new  trial. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

The  King  v.  Eugene  Blais. 

Criminal  Law — Rape — Joint  Indictment  — Separate  Trial — Canada  Evidence 

Act , 1893,  sec.  J — Applicability  to  Person  not  on  Trial — Right  of  Judge  to 

Comment  on  his  Not  Giving  Evidence. 

The  prisoner  and  one  F.  were  jointly  indicted,  and  a true  bill  found  against 
them.  It  was  ordered  that  the  prisoner  should  be  tried  separately  and 
apart  from  F.,  as  to  whom  the  indictment  was  traversed  to  another 
sittings.  At  the  trial  of  the  prisoner  the  presiding  Judge  commented  on 
the  fact  that  F.  was  not  called  as  a witness : — 

Held,  that  F.  was  not  a person  charged  under  sec.  4 of  the  Canada  Evidence 
Act,  1893,  56  Viet.  ch.  31  (D)  for  that  section  only  referred  to  the  person 
actually  on  trial  ; F.  was  a competent  witness,  but  his  competency  did  not 
depend  on  this  Act,  and  therefore  the  Judge  had  the  right  to  comment  as 
he  did. 

Regina  v.  Payne  (1872),  1 C.  C.  R.  340,  and  Regina  v.  Gosselin  (1903), 
33  S.  C.  R.  255,  commented  on. 

This  was  a motion  for  leave  to  appeal  against  the  con- 
viction entered  against  the  prisoner  who  was  indicted  and  con- 
victed of  committing  rape  on  one  Lucy  Carroll.  The  evidence 
was  substantially  the  same  as  in  the  Finnessey  case,  ante  p.  338, 
and  the  same  objections  were  made,  as  to  the  non-answering 
the  questions  put  to  the  prosecutrix  and  Brennan. 

A further  point  was  raised  as  to  the  right  of  the  learned 
Judge  to  comment  in  his  charge  to  the  jury  on  the  fact  that 
Finnessey,  the  associate  of  the  prisoner,  had  not  been  called  as 
a witness  either  for  the  prisoner  or  the  Crown. 

On  February  14,  the  motion  was  heard  before  Moss,  C.J.O., 
Osler  and  Garrow,  JJ.A.,  Mulock,  C.J.Ex.D.,  and  Britton,  J. 

E.  Mahon,  for  the  prisoner.  The  argument  made  in  the 
Finnessey  case  as  to  the  refusal  of  Brennan  to  answer  the 
questions  put  to  him  is  to  be  taken  as  repeated  here.  Then  as 
to  the  other  point.  The  learned  Judge  had  no  right  to  comment 
on  the  fact  of  Finnessey  not  having  been  called  as  a witness. 
This  contravenes  the  provisions  of  “ The  Canada  Evidence 
Act,”  56  Viet.  ch.  31,  sec.  4.  sub-sec.  (2)  (D.),  which  provides 
that  the  “ failure  of  the  person  charged  . . to  testify,  shall  not 
be  made  the  matter  of  comment  by  the  Judge,  or  by  counsel 
for  the  prosecution  in  addressing  the  jury.”  Under  “ The 
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Interpretation  Act,”  R.S.C.  1886,  ch.  1,  sec.  7,  sub-sec.  (2),  it  is 
provided  that  words  importing  the  singular  number  includes 
more  than  one,  so  that  sub-sec.  (2)  of  the  56  Viet.  ch.  31,  must 
be  read  in  this  case  as  “ persons  charged.”  Finnessey  was 
jointly  indicted  with  the  prisoner  and  therefore  was  a person 
charged.  The  prisoner  could  not  compel  Finnessey  to  testify  r 
Regina  v.  Connors  (1893),  3 Que.  Q.B.100;  Regina  v.  Brad- 
laugh  (1883),  15  Cox  C.C.  217 ; Regina  v.  Payne  (1872),. 
L.R.  1 C.C.R.  349. 

J.  R.  Cartwright , K.C.,  for  the  Crown.  The  objection 
taken  here  is  not  tenable.  Sub-sec.  (2)  of  sec.  4 of  the  56  Viet, 
ch.  31  (D.),  does  not  apply.  Finnessey  was  not  a person 
charged  under  that  sub-section.  It  only  applies  to  the  person 
actually  on  trial,  that  is  the  prisoner  Blais.  Finnessey  was  a 
competent  and  compellable  witness:  Rex  v.  Gosselin  (1903),  33 
S.C.R.  255  ; Crim.  Code,  secs.  631-3. 

March  12.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A.: — At  the  Fall  Assizes,  1905,  for  the  county  of 
Carleton  the  prisoner  was  jointly  indicted  with  one  James 
Finnessey  for  a rape  upon  one  Lucy  Carroll.  A true  bill  was 
found  against  them.  They  were  arraigned  thereon  and  pleaded 
not  guilty.  The  indictment  was  then  traversed  to  the  follow- 
ing sittings  in  January,  1906.  At  that  sittings  it  was  ordered 
that  the  trial  of  the  prisoner  Blais  should  be  proceeded  with 
separately  and  apart  from  that  of  the  other  prisoner  as  to 
whom  the  indictment  was  again  traversed  to  a future  sittings. 

Blais  was  accordingly  tried  and  was  convicted. 

In  his  charge  to  the  jury  the  learned  trial  Judge  commented 
upon  the  fact  that  Finnessey,  who  was  shewn  by  the  evidence 
to  have  been  an  associate  of  Blais  and  to  have  taken  part  in 
aiding  the  latter  to  commit  the  outrage  for  which  he  was  tried, 
had  not  been  called  either  for  the  prosecution  or  the  defence. 
“ Finnessey  ” he  said,  “ the  associate  acting  all  along  with  this 
prisoner,  presumably  his  friend,  is  not  called  at  all.  Finnessey 
might  have  thrown  some  light  possibly  one  way  or  the  other,  if 
called  either  by  the  Crown  or  by  his  friend  the  prisoner,  upon 
this  transaction.  He  was  not  called.  We  are  in  the  dark  as 
to  what  Finnessey  might  have  said.  We  have  not  any  con- 
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tradiction  by  Finnessey.  We  have  the  girl’s  positive  statement  c-  A- 
as  to  what  Finnessey  did  and  said  in  association  with  the 
prisoner.”  King 

It  was  objected  by  counsel  for  the  prisoner  that  Finnessey  Blais. 


was  “ a person  charged  ” within  the  meaning  of  sec.  4 of  The 
Canada  Evidence  Act,  1893,  which  enacts  that  “every  person 
charged  with  an  offence,  and  the  wife  or  husband,  as  the  case 
may  be,  of  the  person  so  charged  shall  be  a competent  witness 
whether  the  person  so  charged  is  charged  solely  or  jointly  with 
any  other  person,”  and  that  the  learned  Judge,  in  the  comments 
referred  to,  had  infringed  the  provision  oc  sub-sec.  2 of  sec.  4? 
which  enacts  that  “ the  failure  of  the  person  charged  or  of  the 
wife  or  husband  of  such  person  to  testify  shall  not  be  made  the 
subject  of  comment  by  the  Judge  or  counsel  for  the  prosecution 
in  addressing  the  jury.” 

We  are  of  opinion  that  the  learned  trial  Judge  committed 
no  error  in  referring  to  the  failure  of  the  Crown  or  the  prisoner 
to  call  Finnessey  as  a witness,  and  that  leave  to  appeal  should 
not  be  granted. 

The  case  is  one  to  which  the  section  does  not  apply. 
Finnessey  was  not  a “ person  charged  ” within  the  meaning  of 
sec.  4. 

The  person  who  is  by  that  section  made  a competent  witness 
and  comment  upon  whose  failure  to  testify  is  prohibited,  is  the 
person  on  trial,  the  person  given  in  charge  to  the  jury — “the 
prisoner  at  the  bar  whom  they  have  in  charge.”  The  pro- 
hibition probably  extends  to  the  case  of  one  of  two  or  more 
prisoners  who  are  thus  charged,  i.e.  tried,  jointly.  “ It  was  a 
distinguishing  characteristic  of  our  criminal  system  that  a 
prisoner  on  his  trial  could  neither  be  examined  nor  cross- 
examined.”  Nor  was  one  of  several  prisoners  indicted  and 
tried  together  a competent  witness  for  the  other : Regina  v. 
Payne  (1872),  1 C.C.R.  349.  The  object  of  the  Act  of  1893 
was  to  alter  the  law  in  this  respect,  and,  as  I understand  it,  to 
render  a person  or  persons  on  trial  and  the  husbands  or  wives 
of  such  persons  competent  witnesses  in  their  own  behalf  and 
on  behalf  of  either  of  them.  The  Act  may  have  gone  even 
further  than  this  if  Rex  v.  Gosselin,  33  S.C.R.  255,  is  rightly 
decided ; but  it  is  unnecessary  at  present  to  consider  that  case 
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or  to  invoke  its  application,  because  as  I have  said  the  right  of 
the  Crown  or  of  the  prisoner  at  the  trial  of  this  case  to  call 
Finnessey  does  not  depend  upon  the  Act  but  upon  the  general 
law,  for  which  it  is  sufficient  to  refer  to  Regina  v.  Payne , 
supra,  and  Winsor  v.  Regina  (1866),  L.R.  1 Q.B.  (Ex.  Ch.) 
390,  S.C.  6 B.  & S.  143,  and  in  error  7 B.  & S.  491,  where  it 
was  held  that  where  two  prisoners  are  jointly  indicted  for  a 
felony  and  plead  not  guilty  but  only  one  is  given  in  charge 
to  the  jury — that  is  to  say  where  he  is  tried  separately — the 
other  is  an  admissible  witness,  although  his  plea  of  not  guilty 
remains  on  the  record  undisposed  of.  And  in  The  Queen  v. 
Jerrett  and  others  (1863),  22  U.C.R.  499,  511,  where  four 
prisoners  were  indicted  together  for  robbery,  and  one  of  them 
having  severed  in  his  challenges  from  the  other  three  the  Crown 
elected  to  try  the  latter  first,  the  former  was  held  to  be  a 
competent  witness  on  their  behalf.  Here  therefore  Finnessey 
who  was  not  on  trial  was  an  admissible  witness  for  the 
prosecution  or  the  defence  and  could  not  have  refused  to  testify 
although  under  sec.  5 of  the  Evidence  Act,  as  amended  by  61 
Viet.  ch.  53,  he  might  have  protected  himself  against  anything 
he  said  being  used  as  evidence  against  him  on  his  own  trial. 

The  proceedings  at  the  trial  were  objected  to  on  other 
grounds  but  these  are  disposed  of  adversely  to  the  prisoner  by 
our  judgment  given  to-day  in  the  case  of  Rex  v.  Finnessey. 

Leave  to  appeal  is  therefore  refused. 


G.  F.  H. 
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A testator  by  his  will,  after  directing  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  devised  to  his  son  W.M.,  certain  land  “subject  to  the 
following  conditions,  reservations,  limitations  therein,”  (directing  the 
payment  of  two  sums  of  money).  “ To  have  and  to  hold  the  same  unto  the 
said  W.M.  his  heirs,  executors,  administrators  and  assigns  forever  and, 
after  making  four  other  devises  of  other  lands  to  four  other  sons,  provided  as 
follows,  “ None  of  my  sons  will  have  the  privilege  of  mortgaging  or  selling 
their  lot  or  farm  aforesaid  described,  but  if  one  or  more  of  these  lots  have  to 
be  sold  on  account  of  mismanagement,  the  executors  will  see  that  the  same 
will  remain  in  the  Martin  estate.”  W.M.  was  one  of  the  executors  named  in 
the  will. 

The  sons  became  indebted  and  neither  they,  nor  the  daughters,  nor  the 
widow,  nor  the  executors  were  in  a position  to  purchase  the  lands,  and 
W.M.  agreed  to  sell  the  land  devised  to  him  : — 

Held,  that  the  restraint  on  alienation  was  valid  and  that  he  could  not  make 
title. 

Review  of  the  cases  here  and  in  England. 

In  re  Macleay,  (1875)  L.R.  20  Eq.  186  followed. 

In  re  Rosher , Rosher  v.  Rosher,  (1884)  26  Ch.  D.  801  not  followed. 


This  was  an  application  under  the  Vendors  and  Purchasers 
Act,  R.S.O.  1897,  ch.  134,  which  was  heard  in  Weekly  Court  at 
London  on  the  10th  of  December,  1905,  before  Magee,  J. 


J.  A.  Walker,  K.C.,  for  the  vendor. 

F.  Stone,  for  the  purchaser. 

February  7.  Magee,  J.  : — The  only  question  between  the 
parties  is  whether  Wilfred  Martin,  the  vendor,  can  under  the 
will  of  his  father,  Moses  Martin,  dated  3rd  September,  1899, 
convey  a good  title  in  fee  simple  to  the  lands  in  question. 

The  will  directs  the  testator’s  debts  and  funeral  and  testa- 
mentary expenses  to  be  paid  by  his  executors. 

The  devise  of  the  land  in  question  is  as  follows  : “ To  my 
son  Wilfred  Martin  the  north-east  quarter  of  lot  No.  eight  in 
the  eighth  concession  of  Dover  East  aforesaid  fifty  acres  more 
or  less  subject  to  the  following  conditions,  reservations,  limita- 
tions therein,  that  is  to  say,  to  pay  to  his  brother  Zephir  the  sum 
of  $300  when  of  age,  and  also  to  pay  the  sum  of  $400  on  the 
mortgage  held  on  the  said  lot.  To  have  and  to  hold  the  same 
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unto  the  said  Wilfred  Martin,  his  heirs,  executors,  administra- 
tors and  assigns  forever.” 

There  are  devises  to  three  other  sons  of  fifty  acres  each, 
subject  to  conditions  of  paying  a sum  to  Zephir  and  a sum  on 
the  mortgage  held  on  the  lot  devised.  And  there  is  a devise  to 
another  son,  Henry,  of  fifty  acres,  he  to  take  care  of  his  mother 
with  food,  etc.,  and  pay  certain  sums  to  Zephir  and  two  sisters, 
and  also  to  pay  the  balance  of  the  mortgage,  that  is  to  say, 
$1,000,  held  against  the  property. 

Then  comes  the  clause  on  which  the  present  question  turns  : 
“ None  of  my  sons  will  have  the  privilege  of  mortgaging  or 
selling  their  lot  or  farm  aforesaid  described,  but  if  one  or  more 
of  these  lots  have  to  be  sold  on  account  of  mismanagement,  the 
executors  will  ^ee  that  same  will  remain  in  the  Martin  estate.” 

After  some  specific  bequests,  the  will  gives  Zephir  the  priv- 
ilege of  remaining  at  the  home  with  Henry  on  condition  of 
working  for  his  living,  and  the  testator’s  wife  is  given  the  use 
and  enjoyment  of  the  house  and  furniture  as  before,  and  if  not 
living  agreeably  with  Henry,  he  is  to  give  her  one-third  of  all 
the  incomes  on  the  property  and  she  is  to  have  the  use  of  one- 
half  the  house  and  furniture.  After  directing  that  Henry  is  to 
make  some  small  payments  and  have  his  father  and  mother 
decently  buried,  and  have  anniversary  services  said  for  the 
repose  of  their  souls,  the  chattel  property,  stock,  implements, 
etc.,  are  bequeathed  to  Henry.  The  son  Wilfred  and  one  Levi 
Martin  are  appointed  executors. 

The  testator  died  on  the  27th  June,  1904,  and  the  executors 
obtained  probate. 

At  the  date  of  the  will,  there  was  an  unpaid  mortgage  out- 
standing against  the  land  devised  to  Wilfred  and  other  land. 
It  was  stated  by  counsel  that  the  testator  left  no  personal  estate 
except  some  furniture  and  farm  stock  of  inconsiderable  value 
and  no  realty  except  what  was  specifically  devised  to  the  five 
sons.  He  left  his  widow  and  six  sons  mentioned  in  the  will  and 
two  daughters  surviving  him. 

The  son  Wilfred,  who  is  also  an  executor,  has  agreed  to  sell 
to  Henry  Dagneau  the  land  specifically  devised  to  him. 

The  vendor  makes  affidavit  that  the  testator’s  sons  including 
himself  are  owing  considerable  sums  of  money  and  none  of 
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them  is  able  to  buy  from  the  other,  but,  on  the  contrary,  it  will 
be  necessary  for  all  the  devisees  to  either  sell  or  mortgage  their 
respective  parcels  of  land  in  order  to  pay  their  debts  and  the 
charges  imposed  upon  them  and  their  respective  parcels  by  the 
will  and  that  neither  of  the  two  daughters  is  able  to  purchase 
any  of  the  lands,  nor  is  the  widow. 

The  restriction  here  is  only  against  the  sons  mortgaging  or 
selling.  It  is,  therefore,  confined  to  the  lifetime  of  the  sons  and 
confined  to  the  two  classes  of  alienation  mentioned,  viz. : mort- 
gages and  sales. 

The  Supreme  Court  has  declared  that  the  limitation  as  to 
time  will  not  of  itself  make  valid  an  otherwise  invalid  restraint 
upon  alienation  : Blackburn  v.  McCallum  (1903),  33  S.C.R.  65  ; 
In  re  Rosher,  Rosher  v.  Rosher  (1884),  26  Ch.  D.  801.  And 
see  Renaud  v.  Tourangeau  (1867),  L.  R.  2 P.C.  4,  as  com- 
mented upon  in  Armstrong  v.  McAlpine  (1879),  4 A.R.  250; 
in  Earls  v.  McAlpine  (1881),  6 A.R.  145,  and  in  Blackburn  v. 
McCallum , 33  S.C.R.,  at  p.  77.  But  as  a restraint  upon  alien- 
ation otherwise  valid  must  not  infringe  upon  the  rule  against 
perpetuities,  the  limitation  here  to  the  son’s  lifetime  preserves 
the  restraint  from  any  objection  under  that  rule  : In  re  Macleay 
(1875),  L.R.  20  Eq.  186 ; Blackburn  v.  McCallum,  33  S.C.R.  65. 

As  to  the  limitation  of  the  restraint  upon  alienation  to 
mortgages  and  sales,  two  questions  arise.  (1)  Is  it  substan- 
tially less  than  a total  prohibition  of  all  alienations?  (2)  If  it 
is  so,  does  that  fact  prevent  it  from  being  void  as  being  in  any 
case  a restraint  upon  the  right  of  alienation  which  the  law 
attaches  to  the  ownership  of  property. 

In  1875,  In  re  Macleay,  L.R.  20  Eq.,  186,  was  decided  by 
Sir  George  Jessel.  His  words  at  pp.  189,  190,  have  often  been 
quoted  and  I need  not  repeat  them.  Reading  them,  I would 
think  he  meant  it  to  be  understood  that  a restraint  upon  alien- 
ation might  be  effectually  made,  if  limited  (among  other  ways), 
to  a particular  class  of  alienation  and  not  substantially  taking 
away  the  whole  power  of  alienation  and  not  infringing  the  rule 
as  to  perpetuities,  but  perhaps  he  does  not  actually  say  so.  It 
is  true  he  says  “ you  may  restrict  alienation  by  prohibiting  a 
particular  class  of  alienation,”  p.  189,  but  I do  not  understand 
him  as  meaning  just  there  that  you  may  effectually  do  so.  The 
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decision,  however,  is  a clear  one,  that  the  condition  there  against 
the  devisees  selling  out  of  the  family  was  limited  both  in  respect 
of  the  class  of  alienations  and  the  class  of  individuals  and  was 
valid  so  far  as  regards  the  law  against  restraints  upon  alien- 
ation and  was  sufficiently  limited  as  to  time  not  to  be  void  for 
remoteness.  Whether  or  not  he  considered  that  the  limitation 
as  to  class  of  alienation  was  sufficient  alone  to  validate  the  re- 
straint, it  is  clear  that  he  considered  the  limitation  as  to  class  of 
persons  was  sufficient.  He  also  said  : “ There  are  various  modes 
of  alienation  besides  sale ; a person  may  lease,  or  he  may  mort- 
gage, or  he  may  settle  ; therefore,  it  is  a mere  limited  restriction 
on  alienation  in  that  way,”  p.  189. 

In  May,  1884,  In  re  Rosier,  Rosier  v.  Rosier,  26  Ch.  D. 
801,  was  decided  by  Pearson,  J.  The  restriction  there,  though 
indirect,  was  dealt  with  by  him  as  an  absolute  restraint  of  sale 
by  the  devisee  or  his  heirs  or  devisees  or  any  person  claiming 
through  or  under  him  or  them  during  the  lifetime  of  the  testa- 
tor’s widow.  In  a vigorous  judgment  with  all  the  reasoning  of 
which  one  may  not  agree,  he  attacked  the  decision  in  In  re 
Macleay  and  earlier  authorities  and  held  that  the  restraint  on 
alienation,  though  limited  to  sales  and  though  further  limited  in 
time  to  a life  in  being,  was  invalid. 

In  1867  the  Privy  Council  in  Renaud  v.  Tourangeau,  L.R. 
2 P.C.  4*,  had  declared  that  a restriction  against  any  alienation 
by  devisees  until  20  years  after  testator’s  death  was  not  valid 
either  by  the  *old  law  of  France  or  the  general  principles  of 
jurisprudence,  but  the  intention  of  that  declaration  has  been 
commented  upon  as  already  alluded  to. 

Between  1875  and  1884  several  cases  came  up  in  Ontario  in 
which  In  re  Macleay  was  acted  on.  In  1879  in  Earls  v.  Mc- 
Alpine,  27  Gr.  161,  Blake,  Y.C.,  following  it,  held  valid  a restric- 
tion against  selling  or  transferring  without  the  written  consent 
of  the  testator’s  wife  during  her  life.  He  thought  the  condi- 
tion a reasonable  one,  not  repugnant,  and  one  which  could  be 
supported  as  intended  to  benefit  the  wife  in  further  securing  a 
provision  made  for  her  by  the  will.  He  considered  it  reasonably 
clear  on  the  authorities,  that  a condition  not  to  alien  to  a par- 
ticular person  or  for  a particular  time  was  good,  and  also  that 

* An  appeal  from  the  Court  of  Queen’s  Bench  of  Lower  Canada. — Rep. 
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when  the  conditions  could  be  traced  not  to  the  mere  whim  of 
the  testator  but  to  the  desire  to  secure  a legacy  or  benefit  a 
beneficiary  under  the  will  there,  the  Court  would  sustain  the 
condition  for  any  such  purpose  inserted  in  the  will.  He  held 
that  one  of  the  devisees  had,  by  mortgaging  the  land  devised 
to  him,  broken  the  condition  and  forfeited  his  estate  to  the  heirs 
at  law. 

On  appeal  the  Court  of  Appeal  affirmed  his  decision  as  to 
the  will,  6 A.R.  145,  and  held  that  this  restricting  clause 
amounted  to  a condition  and  was  a valid  one  and  was  not  incon- 
sistent with  or  repugnant  to  the  estate  devised  and  they 
declined  at  that  stage  to  say  the  mortgage  was  not  a breach  of 
the  condition. 

In  Smith  v.  Faught  (1881),  45  U.C.R.  484,  the  Court  held 
valid  a direction  in  a will  that  the  devisee  should  not  sell  or 
cause  to  be  sold  during  her  life,  but  she  might  grant  it  to  any 
of  her  children.  They  held  that  the  giving  of  a mortgage  was 
not  a breach  of  the  restriction  against  selling.  In  re  Macleay 
was  referred  to  with  approval. 

In  February,  1884,  before  In  re  Rosher,  Rosher  v.  Rosher 
was  decided,  Re  Winstanley,  6 O.R.  315,  was  argued  before  the 
Chancery  Division.  There  a testator  devised  to  his  wife  for  life 
and  then  to  his  daughter  in  fee  and  directed  that  she  should 
not  dispose  of  the  same  only  by  will  and  testament.  The  Court 
held  the  restriction  was  valid.  The  Chancellor  after  referring 
to  In  re  Macleay  and  Smith  v.  Faught,  goes  on  to  say  at  p.  320, 
“ In  the  case  in  hand  alienation  inter  vivos  is  restricted,  but 
alienation  by  will  is  permitted.  The  devisee  may  possess  perfect 
freedom  of  enjoyment  by  leasing  and  the  like  during  her  life, 
but  she  cannot  dispose  of  the  remainder  after  her  death  except 
by  testamentary  instrument.  If  she  does  not  choose  to  deal 
with  it  by  will,  the  estate  will  of  course  descend  to  her  heirs. 
This  is  but  a limited  restraint  on  alienation  . . . and  is 

not  obnoxious  to  the  law  against  perpetuities.”  Proudfoot,  J., 
also  referred  to  In  re  Macleay  and  Smith  v.  Faught  and  to  Earls 
v.  Me  Alpine,  and  said  : “ It  is  such  a partial  restraint  on  her 
disposing  power  as  is  warranted  by  the  authorities,”  p.  329. 

Since  In  re  Rosher  was  decided  the  validity  of  limited 
restraints  has  been  before  our  Courts  in  several  cases. 
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In  1888  in  Re  Weller , 16  O.R.  318,  Armour,  C.J.,  considered 
himself  bound  to  hold  valid  a restriction  not  to  alienate  or 
encumber  for  forty  years  and  that  the  decision  in  In  re  Rosher 
could  not  bind  him  in  preference  to  the  decisions  of  our  own 
Court  and  of  the  Court  of  Appeal. 

In  1889,  in  Re  Northcote,  18  O.R.  107,  the  Chancellor,  fol-  j 
lowing  Re  Winstanley,  held  valid  a condition  not  to  sell  or 
mortgage  during  life  but  with  power  to  devise  to  children. 

In  1889,  Robertson,  J.,  in  O'Sullivan  v.  Phelan , 17  O.R. 

730,  following  In  re  Macleay,  Smith  v.  F aught,  and  Re  Winstan- 
ley, held  valid  a restriction  against  selling  to  any  one  except  j 

persons  of  the  same  surname  in  the  testator’s  family.  This  jj 

condition  to  attach  to  every  purchaser  of  the  property.  He 
held  the  restraint  was  only  as  to  sale,  and  there  was  nothing  to 
prevent  disposal  in  any  other  way  by  gift,  devise,  or  other- 
wise, or  mortgaging. 

In  1890  the  Common  Pleas  Division,  in  Meyers  v.  The  Ham - I. 

ilton  Provident  & Loan  Company,  19  O.R.  358,  where  a will 
directed  the  land  to  be  sold  but  not  during  the  devisee’s  life  and  not  i 
after  his  death  till  his  youngest  child,  then  living,  was  of  the  full 
age  of  21  years,  and  to  be  sold  within  three  years  after  that,  pro-  j 
viding  the  devisee  were  dead,  treated  this  as  a restraint  on 
alienation  by  sale  during  his  life  and  held  that,  having  regard 
to  the  decisions  in  Smith  v.  Faught,  and  Re  Northcote,  it  was  a | 
valid  restraint  but  did  not  prevent  alienation  by  mortgage,  will, 
lease,  exchange,  etc. 

In  January,  1897,  in  Chisholm  v.  The  London  & Western 
Trusts  Co.,  28  O.R.  347,  when,  after  a devise  to  his  two  sons,  j 
the  testator  directed  that  the  lands  should  not  be  at  their  dis-  j 
posal  for  25  years  and  the  same  should  remain  free  from  all  j 
incumbrances  and  that  no  debts  contracted  by  the  son  should  by  j 
any  means  incumber  the  same  during  the  25  years.  Ferguson,  J., 
says,  at  p.  350,  the  decided  cases  in  our  own  Courts  shew  as  he 
thought  that  this  restriction  against  alienation  was  valid,  so  far  1 
as  it  was  a restriction  against  selling  and  conveying  or  incum- 
bering the  lands  by  way  of  mortgage.  He  could  not  say  the 
English  cases  were  to  the* same  effect,  but  he  thought  he  was 
bound  to  follow  what  he  thought  was  the  true  meaning  of  the  j 
cases  in  our  own  Courts. 
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In  March,  1897,  Falconbridge,  J.,  now  C.J.,  held  in  Shanacy 
and  Quinlan,  28  O.R.  372,  that  a condition  which  directed  that 
the  devisees  should  not  either  sell  or  mortgage,,  was  invalid  as 
an  absolute  and  unqualified  restraint  on  alienation,  but  that  if 
it  were  valid  the  devisee  being  also  heir  at  law  could  make  a 
good  title. 

In  1898  Ferguson,  J.,  who  had  concurred  in  the  judgment 
in  Re  Winstanley,  held  in  Re  Thomas  and  Shannon,  30  O.R. 
49,  that  a direction  that  the  devisees  should  have  no  power  to 
make  sale  or  mortgage  any  of  the  lands,  but  to  go  to  their  heirs 
and  successors,  was  a total  restriction  upon  alienation  and  was 
void.  He  said,  p.  51,  “It  not  only  restricts  against  selling  and 
mortgaging,  but  provides  and  directs  that  the  lands  be  kept  in 
the  hands  of  the  devisee  to  go  to  and  devolve  upon  his  heirs, 
which  last  clearly,  as  I think,  restricts  against  a disposition  of 
the  lands  by  the  last  will  of  the  devisee.” 

In  the  same  year,  1898,  McRae  v.  McRae,  30  O.R.  54,  was 
decided.  The  restriction  was  not  to  dispose  of  the  property 
without  consent ; and  the  question  was  whether  it  was  limited 
as  to  time.  Falconbridge,  J , following  Earls  v.  Me  Alpine,  had 
held  it  to  be  so,  and  consequently  valid.  On  appeal  the  Divis- 
ional Court,  Ferguson  and  Robertson,  JJ.,  thought  otherwise 
and  that  Earls  v.  Me  Alpine  was  not  in  point.  Meredith,  J. 
(now  J.  A.)  dissenting,  considered  it  was  limited  in  time  and 
that  under  Earls  v.  Me  Alpine  he  was  bound  to  hold  it  valid, 
notwithstanding  it  was  opposed  to  In  re  Rosher  and  much  in 
Renaud  v.  Tourangeau,  and  as  he  thought  to  the  weight  of 
authority. 

In  1899,  in  Re  Bell,  30  O.R.  318,  Street,  J.,  held  a restric- 
tion valid,  where  the  devise  was  to  three  sons  in  fee  without 
power  to  them  or  any  of  them  to  charge  or  alien  the  same  or 
any  part  thereof  except  by  their  last  will  and  testament.  He 
considered  Re  Winstanley  was  strictly  in  point  and  until  over- 
ruled by  a higher  Court  he  thought  he  was  bound  to  follow  it 
and  to  disregard  the  cases  in  which  its  principle  had  not  been 
followed. 

In  1903  Blackburn  v.  McCollum,  33  S.C.R,  65,  came  before 
the  Supreme  Court  on  appeal  per  saltum  from  Sir  William  R. 
Meredith,  C.J.C.P.  There  was  a devise  of  land  to  testator’s  son 
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with  a direction  that  it  should  not  be  at  his  disposal  till  25 
years  from  testator’s  decease,  and  that  it  should  remain  free 
from  incumbrance  and  that  no  debts  contracted  by  the  son 
should  by  any  means  incumber  it  during  such  25  years.  The 
son  had  within  9 years  after  his  father’s  death  borrowed  money 
and  given  a mortgage  therefor  on  the  land  devised.  Chief  1 
Justice  Meredith  had  held  the  clause  against  debts  incumbering  j 
the  land  void,  but  the  restraint  on  alienation  valid  and  hence 
that  the  mortgage  had  caused  a forfeiture.  The  Supreme  Court 
allowed  the  appeal,  Taschereau,  C.J.,  giving  no  opinion  on  the 
validity  of  the  restraint  on  alienation,  but  holding,  that  if  valid 
it  only  made  the  mortgage  void  and  did  not  cause  a forfeiture, 
there  being  no  forfeiture  clause  in  the  will.  Davies,  J.,  held 
that  the  restraint  was  general  except  as  to  time  and  he  referred 
to  Doe  d.  Gill  v.  Pearson  (1805),  6 East.  173,  and  In  re  Macleay 
as  establishing  exceptions,  which  it  was  not  necessary  to  call  in 
question.  “ These  two  cases  ” he  says,  at  p.  79,  “ determine  that 
a restriction  upon  alienation  prohibiting  it  to  a particular  class 
of  individuals  is  good.  All  the  leading  text  writers  upon  real 
property  law  cite  these  cases  with  approval,  and  in  my  opinion, 
it  is  too  late  in  the  day  now  for  us  to  call  them  in  question.” 
After  referring  to  In  re  Posher  as  holding  that  an  absolute  re- 
straint upon  alienation  was  void  though  limited  to  the  lifetime  ! 
of  the  testator’s  widow,  he  proceeds,  at  p.  80 : “ If  an  exception 
to  a general  rule  of  law  is  well  established  by  the  cases  I am 
not  bound  to  enquire  into  the  logical  sufficiency  of  the  reasons 
given.  And  so  I do  not  feel  it  necessary  to  discuss  the  cases  of 
Gill  v.  Pearson  or  In  re  Macleay  or  to  justify  the  reasons  which 
underlay  these  decisions.  In  allowing  this  appeal  we  are,  it  is 
true,  following  the  decision  of  Re  Rosher,  but  we  are  not  over- 
ruling either  of  the  other  cases  above  referred  to  in  which 
limited  restraints  upon  alienation  were  allowed.”  He  then 
refers  to  Earls  v.  Me  Alpine  and  says  at  p.  81,  the  authorities 
cited  there  by  Patterson,  J.A.,  do  not  support  the  proposition  that 
a general  restriction  upon  alienation  which,  if  unrestricted  as  to 
time  would  be  admittedly  bad,  is  made  good  by  a time  limit. 

He  held  the  restraint  on  alienation  void  and  also  that  the  fee 
simple  was  subject  to  sale  under  execution  against  the  devisee  for 
his  debts.  Mills,  J.,  held  that  when  a devise  in  fee  ia  made  upon 
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condition  that  the  proprietor  shall  not  have  power  to  alien  either  Magee’ J- 
generally  or  for  a time  limited  such  condition  is  void  because  1906 
repugnant.  Sedgewick,  J.,  concurred  in  the  judgment  of  Mr.  re 
Justice  Davies  while  Girouard,  J.,  had  doubts,  but  not  strong  M^EIN 
enough  to  dissent  from  the  result.  Dagneau. 

We  thus  have  Earls  v.  Me  Alpine  in  effect  overruled  upon 
the  one  point  and  the  Supreme  Court  repudiates  the  sufficiency 


of  a time  limitation  of  the  restraint  as  propounded  by  Sir 
George  Jessel  in  In  re  Macleay,  though  not  necessary  to  the 
decision  of  that  particular  case  unless  perhaps  to  his  argument. 

It  was  urged  upon  me  that  the  views  of  Pearson,  J.,  in  In 
re  Rosher,  Rosher  v.  Rosher,  having  thus  been  endorsed  or 
adopted  by  the  Supreme  Court  as  against  the  views  of  Sir 
George  Jessel  in  In  re  Macleay , that  carried  with  it  an  over- 
ruling of  the  decision  in  the  latter  case  and  the  cases  based 
upon  it,  as  to  the  sufficiency  of  a limitation  of  the  class  of  alien- 
ations. The  result  in  In  re  Macleay  was,  however,  substantially, 
as  I think,  based  as  much  upon  the  efficiency  of  limitations  of 
the  class  of  alienation  as  upon  that  of  limitation  of  the  class  of 
individuals,  though  the  latter  was  perhaps  more  elaborately 
dealt  wdth  in  the  judgment  in  order  to  explain  the  apparently 
adverse  decision  in  Attwater  v.  Attwater  (1853),  18  Beav.  330. 
Mr.  Justice  Davies  who  alone  deals  fully  with  the  actual 
question  of  validity,  expressly  disclaims  any  intention  to  inter- 
fere with  In  re  Macleay,  except  in  so  far  as  is  necessary  to 
deal  with  the  case  actually  before  him.  I cannot  then  assume 
that  In  re  Macleay  is  affected  any  farther  by  that  judgment, 
and  that  being  so,  the  decisions  of  the  Ontario  Courts  upon  the 
material  points  in  question  before  me  stand  as  they  did  before 
Blackburn  v.  McCollum  was  decided. 

The  position  then  is  that  in  support  of  the  validity  of  a 
restraint  sufficiently  limited  as  to  the  class  of  prohibited  alien- 
ation, we  have  In  re  Macleay  and,  in  our  own  Courts,  Smith 
v.  Fought,  Re  Winstanley,  Re  Northcote,  Re  Thomas  and  Shan- 
non, and  Re  Bell : and  in  support  of  the  sufficiency  of  a limita- 
tion of  prohibition  to  mortgaging  and  selling,  we  have  Re 
Winstanley,  Re  Northcote,  Re  Thomas  and  Shannon  and  Re 
Bell : while  in  O'Sullivan  v.  Phelan,  and  Smith  v.  Fought,  and 
Meyers  v.  Hamilton,  the  limited  character  of  the  word  “ sale  ” 
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as  representing  only  one  of  several  modes  of  alienation  is  recog- 
nized. 

The  only  Ontario  case  opposed  to  these  which  I have  found 
is  Re  Shanacy  and  Quinlan , already  referred  to,  in  which  the 
restraint  was  classed  with  that  in  Re  Watson  and  Woods  (1887), 

14  O.R.  48,  and  with  that  in  Heddlestone  v.  Heddlestone  (1888), 

15  O.R.  280,  as  being  absolute  and  unqualified,  but  in  the  Watson 
case  the  condition  was  that  the  devisees  should  never  make 
away  with  the  property  by  any  means,  but  keep  it  for  his  heirs, 
while  in  the  Heddlestone  case,  the  land  was  not  to  be  disposed 
of  by  the  devisees  either  by  sale,  mortgage,  or  otherwise  except 
by  will  to  their  lawful  heirs. 

Since  Blackburn  v.  McCollum  restraints  have  been  adjudged 
invalid  in  two  cases  in  1905,  Re  Corbit,  5 O.W.R.  239,  and  Re 
Tuck,  6 O.W.R.  150.  In  the  former  the  restraint  was  against 
sale,  but  it  was  to  continue  forever.  In  the  latter  the  restraint 
was  not  only  against  all  power  to  sell,  but  all  right  to  dispose  of 
the  property  and  in  effect  all  right  to  devise  it,  for  the  devisee 
was  to  transmit  it  to  his  lawful  heirs  unimpaired,  if  he  should 
have  any. 

In  this  state  of  the  decisions,  I am  bound  to  hold  that  the 
restriction  here  against  mortgaging  or  selling  was  a valid  one 
and  would  prevent  the  vendor,  Wilfred  Martin,  as  devisee,  from 
making  a good  title  to  the  purchaser. 

There  remains  the  provision  as  to  what  the  executors  are  to 
do  in  the  contingency  of  the  land  having  to  be  sold  on  account 
of  mismanagement.  This  cannot  possibly  affect  the  present 
question  and  it  is  unnecessary  for  me  to  speculate  as  to  what  is 
meant  or  how  the  executors  were  intended  by  the  testator  to 
act. 

Also,  I need  not  deal  with  the  question  of  the  possibility  of 
the  two  executors  being  able  to  make  sale  under  the  Devolution 
of  Estates  Act ; nor  the  possibility  of  the  devisee  with  the  other 
heirs  at  law  joining  in  making  a conveyance,  as  to  which  see 
Re  Bell  and  Re  Shanacy  and  Quinlan. 

The  costs,  unless  the  parties  have  agreed,  should  be  paid  by 
the  vendor. 


G.  A.  B 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  v.  Goodfellow  et  al. 

Criminal  Law — Conspiracy — Indictment. 

The  defendants  were  indicted  for  unlawfully  conspiring  and  agreeing  together 
and  with  each  other  to  deprive  one  W.G.  of  the  necessaries  of  life,  to  wit, 
proper  medical  care  and  nursing,  whereby  his  death  was  caused  : — 

Held , that  this  count  did  not  charge  the  defendants  with  a conspiracy  to 
commit  any  indictable  offence  known  to  the  law,  and  should  have  been 
quashed. 

A second  count  charged  that  the  defendants  did  unlawfully  conspire  and 
agree  together  and  with  each  other  to  effect  the  cure  of  W.G.  of  a sickness 
endangering  life,  by  unlawful  and  improper  means,  thereby  causing  the 
death  of  the  said  W.G. : — 

Held,  that  this  count  was  equally  bad,  and  was  properly  quashed. 

Crown  case  reserved  by  Magee,  J.,  on  a joint  indictment 
of  Sarah  Goodfellow,  Isabella  Grant,  Elizabeth  See,  and  William 
Brundrett,  (1)  for  unlawfully  conspiring  and  agreeing  together 
and  with  each  other  to  deprive  Wallace  Goodfellow  of  the 
necessaries  of  life,  to  wit,  proper  medical  care  and  nursing, 
whereby  his  death  was  caused,  contrary  to  the  Criminal  Code. 
Upon  this  count  the  jury  found  the  defendants  guilty  of  con- 
spiracy. The  questions  reserved  were  : (1)  whether  the  first 
count  of  the  indictment  should  have  been  quashed,  on  the 
ground  that  on  its  face  it  disclosed  no  offence  known  to  the  law  • 
(2)  whether  evidence  to  shew  specific  cures  effected  by  Christian 
Science  treatment  was  properly  rejected ; (3)  whether  the 
Judge  should  have  ruled  that  there  was  no  duty  upon  the 
defendants  to  supply  the  deceased  with  medical  care  and  nurs- 
ing ; (4)  whether  there  was  evidence  for  the  jury  that  the 
defendants  were  guilty  of  the  offence  charged  in  the  first  count ; 
(5)  whether  the  charge  was  erroneous. 

Upon  the  request  of  the  Crown  a question  was  also  reserved 
as  to  whether  the  second  count  of  the  indictment  was  properly 
quashed.  That  count  was  as  follows  : that  the  defendants  on 
the  4th  January,  1905,  and  on  other  days  and  times  before  that 
date,  at  the  city  of  Toronto,  did  unlawfully  conspire  and  agree 
together  and  with  each  other  to  effect  the  cure  of  Wallace 
Goodfellow  of  a then  sickness  endangering  life,  by  unlawful 
and  improper  means,  thereby  causing  the  death  of  the  said 
Wallace  Goodfellow. 
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The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac-  j 
LAREN,  and  Meredith,  JJ.A.,  on  the  13th  and  14th  December, 
1905. 

Hamilton  Gassets , K.C.,  for  the  defendants  Goodfellow, 
Grant,  and  See. 

T.  G.  Robinette , K.C.,  for  the  defendant  Brnndrett. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

The  following  authorities  were  referred  to  : Regina  v.  Par- 
nell (1881),  14  Cox  C.C.  508,  514;  The  Queen  v.  Aspinall 
(1876),  2 Q.B.D.  48,  56  ; Archbold,  23rd  ed.,  pp.  70,  71,  1282  ; 
Regina  v.  Shepherd  ^ 1862),  9 Cox  C.C.  123“;  Regina  v.  Beer 
(1895),  32  C.L.J.  416  ; Roscoe’s  Crim.  Ev.,  11th  ed.,  p.  401  ; 2 
Bishop’s  Crim.  Law,  8th  ed.,  pp.  174,  176. 

January  22.  Osler,  J.A.: — I think  the  first  count  of  the  j 

indictment  should  have  been  quashed.  It  seems  to  be  a mere 
experiment  and  not  to  charge  the  defendants  with  a conspiracy  j 
to  commit  any  indictable  offence  as  described  therein  known  to  ! 
the  law.  None  of  the  defendants  is  alleged  to  have  occupied 
any  position  in  relation  to  the  deceased  which  involved  any 
legal  duty  on  the  part  of  them  or  any  of  them  towards  him 
which  they  conspired  to  omit  or  neglect.  It  would  have  been 
just  as  sensible  to  have  indicted  them  for  conspiring  “ to  deprive 
him  ” of  a loaf  of  bread  whereby,  etc.  The  wide  field  over 
which  the  evidence  wandered  well  illustrates  the  vagueness  and 
uncertainty  of  the  charge.  It  is  very  probable,  I should  say 
from  reading  it,  that  some  of  the  defendants  had  laid  themselves 
open  to  prosecution  under  sec.  209  or  sec.  212  of  the  Criminal 
Code,  but  if  the  grand  jury  would  not,  as  we  are  told,  find  a bill 
under  those  sections,  that  ought  to  have  been  an  end  of  the 
matter  without  putting  forward  a vague  charge  of  conspiracy  j 
under  sec.  527  of  the  Code. 

As  to  the  question  reserved  upon  the  second  count  of  the 
indictment,  that  count  was  quashed  before  the  trial  on  the  first 
count  was  proceeded  with,  and  I have  nothing  to  say  to  it.  I 
do  not  think  we  should  be  asked  to  solve  questions  which  have 
no  bearing  upon  the  final  disposition  of  the  case. 

The  conviction  must  be  quashed. 
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Meredith,  J.A.: — The  first  question  for  consideration  is  C>A- 
whether  the  motion  of  the  accused  to  quash  the  indictment  in  1906 

question,  on  the  ground  that  it  disclosed  no  indictable  offence,  Rex 

ought  or  ought  not  to  have  been  allowed.  There  were  two  goodfellow. 
counts,  and  the  motion  was  allowed  as  to  the  second  and  refused  

Meredith,  J.  A. 

as  to  the  other.  If  both  should  have  been  quashed,  it  will  be 
unnecessary  to  consider  the  other  points  reserved. 

The  general  rule  was  that  every  indictment  ought  to  contain 
a complete  description  of  such  facts  and  circumstances  as  con- 
stitute the  crime,  without  inconsistency  or  repugnancy  : see  The 
King  v.  Stevens  (1801),  5 East  244  ; but  as  to  the  crime  of  con- 
spiracy to  do  an  act  in  itself  unlawful  at  common  law  or  by 
statute,  it  was  not  necessary  to  set  out  the  means  by  which  it 
was  to  be  accomplished:  see  The  King  v.  Gill  (1818),  2 B.  & 

Aid.  204  ; Sydserff  v.  The  Queen  (1847),  11  Q.B.  245  ; and 
Latham  v.  The  Queen  (1864),  5 B.  & S.  635. 

Now,  by  virtue  of  legislation,  it  is  enough  if  each  count  con- 
tains “ a statement  that  the  accused  has  committed  some  indic- 
table offence  therein  specified,”  “ in  the  words  of  the  enactment 
describing  the  offence  or  declaring  the  matter  charged  to  be  an 
indictable  offence,  or  in  any  words  sufficient  to  give  the  accused 
notice  of  the  offence  with  which  he  is  charged.”  So  much  detail 
of  the  circumstances  is  to  be  stated  as  is  sufficient  to  give  the 
accused  reasonable  information  as  to  the  act  or  omission  to  be 
proved  against  him  and  to  identify  the  transaction  ; but  the 
absence  or  insufficiency  of  the  detail  is  not  to  vitiate  the  count  : 
see  the  Criminal  Code,  sec.  611.  But  this  legislation  was  not 
enacted  for  the  encouragement  of  carelessness,  nor  as  a reward 
for  ambiguous,  vague,  uncertain,  or  embarrassing  pleading ; 
accuracy  and  certainty  in  all  substantial  things  are  yet  as  neces- 
sary as  ever  to  the  accused,  to  the  Court,  and  upon  the  trial  of 
a plea  of  former  acquittal  or  conviction  in  a later  prosecution. 

Under  this  practice  it  is,  of  course,  not  sufficient  to  allege 
merely  that  the  accused  committed  some  named  crime,  as,  for 
instance,  that  he  committed  murder  ; it  is  necessary  that  some 
specific  crime  be  set  out,  for  example,  in  a case  of  murder,  that 
time,  place,  and  person  should  be  named  or  indicated  : see  Smith 
v.  Moody,  [1903]  1 K.B.  56  ; and  The  Queen  v.  Stroulger 
(1886),  17  Q.B.D.  327. 
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Judged  even  by  the  relaxed  modern  rule,  one  may  well 
doubt  whether  any  indictment  as  vague  and  otherwise  objec- 
tionable as  that  in  question  ever  passed  muster  in  any  of  the 
higher  courts  of  criminal  jurisdiction  in  this  Province. 

It  does  not  comply  with  the  requirements  of  either  rule, 
though  the  facts  are  such  that  it  might  readily  have  been 
brought  within  the  earlier  and  more  stringent  one. 

A criminal  conspiracy  is  such  an  indefinite  thing,  so  differ- 
ent from  other  crimes,  that  little  assistance  as  to  the  nature  of 
the  offence  is  afforded  by  the  name  alone.  A conspiracy  to 
commit  a crime  can  readily  be  described,  and  under  the  earlier 
or  the  later  rule  can  be  stated  sufficiently  without  detail ; but 
in  a case  of  conspiracy  to  do  that  which  is  not  a crime,  or  to  do 
a wrong  which  is  not  well  known  as  being  the  subject  of  a 
criminal  conspiracy,  the  facts  should  be  set  out  with  such  parti- 
cularity that  it  may  appear  whether  or  not  the  conspiracy 
charged  is  really  an  indictable  offence.  The  usual  definition  of 
a criminal  conspiracy  is  in  some  cases  very  little,  if  at  all,  more 
helpful  than  to  say  that  a criminal  conspiracy  is  a criminal  con- 
spiracy. 

In  this  case  it  is  impossible,  from  the  vagueness  and  inac- 
curacy of  the  language  used  in  each  of  the  counts,  to  tell  just 
what  the  pleader  meant,  in  some  respects,  if  he  really  knew. 
The  literal  meaning  of  each,  in  so  far  as  it  refers  to  the  death  of 
Wallace  Goodfellow,  is  that  his  death  was  caused  by  the  accused 
conspiring  and  agreeing  together,  which  is  absurd  : see  Horse- 
man v.  The  Queen  (1858),  16  U.C.R.  543. 

If  it  were  meant  that  the  accused  conspired  to  cause  the 
death,  the  indictment  should  have  been  in  simple  form  for  con- 
spiracy to  murder  ; but  there  is  nothing  in  the  evidence  to 
warrant  any  such  charge,  and  so  it  could  hardly  have  been 
meant. 

If  it  were  meant  that  the  accused  conspired  to  deprive  the 
man  of  “ medical  care  and  nursing,”  and  that  in  pursuance  of 
such  conspiracy  they  did  so  deprive  him,  and  that,  by  reason 
of  such  deprivation,  but  without  malice,  the  death  was  caused, 
and  if  the  indictment  had  been  drawn  accordingly,  with  a proper 
and  sufficient  statement  of  the  facts,  it  might  have  been  good  as 
an  indictment  for  manslaughter,  or  for  a lesser  crime  of  the  like 
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character,  covered  by  sec.  208  of  the  Criminal  Code,  according 
to  the  facts  alleged,  but  not  as  an  indictment  for  conspiracy  ; 
the  averment  of  tho  conspiracy  would  be  unnecessary  but  not 
improper  as  shewing  concerted  action  in  doing  the  wrong 
alleged  to  have  caused  death.  It  is  difficult  to  perceive  how  any 
charge  of  conspiracy  could  be  evolved  out  of  such  circumstances. 

But  it  was  contended  that  all  reference  to  the  death  might 
be  disregarded  and  the  first  count  considered  good  as  a charge 
of  conspiracy  to  abstain  from  supplying  Wallace  Goodfellow 
with  medical  care  and  nursing,  or  of  preventing  others  from 
doing  so,  merely.  It  would  be  enough  to  say  that  that  was  not, 
in  either  respect,  the  charge  made  or  intended  to  be  made ; but 
it  may  be  added  that,  if  it  were,  the  indictment  would  be 
insufficient  in  regard  to  omission,  for  want  of  an  allegation  of 
any  duty  to  supply  such  care  and  nursing  ; one  is  not  guilty  of 
any  legal  wrong  in  omitting  to  supply  that  which  he  is  under  no 
legal  obligation  to  supply;  and  insufficient,  in  regard  to  omission, 
in  not  alleging  any  need  or  wrant  of  such  care  or  nursing.  There 
are  cases,  and  not  a few,  in  'which  such  prevention  instead  of 
being  a wrong  would  be  the  very  thing  most  in  the  interests  of 
every  one  concerned.  It  is  common  knowledge  that  there  are  many 
persons  who  are  never  happy  unless  they  can  believe  themselves 
to  be  miserable  in  health,  whose  best  interests  would  be  served 
by  divorcing  them  from  all  sorts  of  medical  care  and  nursing,  to 
whom  the  buck-saw  or  the  scrubbing  brush  would  be  infinitely 
better  than  pills  which  are  ever  working  another  miracle  or  are 
worth  a guinea  a box.  In  such  a case  it  could  hardly  be  a crime 
to  conspire  to  effect  such  a divorce.  It  follows  that  it  cannot  be 
enough  as  an  accusation  of  crime  to  allege  merely  that  the 
accused  conspired  to  deprive  some  one  “of  the  necessaries  of  life, 
to  wit,  proper  medical  care  and  nursing,”  which  at  the  moment 
might  be  the  very  things  he  or  she  ought  to  be  deprived  of. 

! And  there  is  no  allegation  that  the  prevention  was  to  be  against 
I the  will  of  Wallace  Goodfellow;  with  his  consent  it  could  not 
| be  wrongful.  Besides  this,  the  evidence  would  not  support  an 
allegation  of  prevention.  The  medical  attendant  was  discharged 
by  Wallace  Goodfellow  himself,  and,  whilst  it  is  plain  that  the 
I accused  were  opposed  to  medical  treatment,  the  evidence  of  the 
prosecutrix  herself  shews  that  they  did  not  prevent  it,  that  if 
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she  would  she  could  have  supplied  it,  but  instead  of  doing  so 
she  was  content  with  threatening  the  accused  with  the  law  if 
their  treatment  failed. 

The  verdict  illustrates  the  insufficiency  of  the  indictment. 
It  was  not  a general  verdict  of  “ guilty,”  but  was  “ we  find  all 
the  defendants  guilty  of  conspiracy.”  Conspiracy  to  do  what  ? 
Which  of  the  several  wrongs  which  it  is  contended  are  disclosed 
in  the  first  count  ? To  what  conspiracy  is  punishment  to  be 
fitted  ? Of  what  conspiracy  will  the  conviction,  if  sustained, 
be  a bar  to  conviction  in  another  prosecution  ? 

The  second  count  was  quashed,  but  the  question  whether  it 
was  rightly  quashed  was  reserved  at  the  instance  of  the  Crown. 
It  is  not  so  complicated,  but  is  quite  as  objectionable  as  the  first 
count.  That  which  has  been  said  respecting  the  allegation  as 
to  the  cause  of  death  applies  to  this  count  as  well  as  the  other. 
Then  there  is  no  sort  of  statement  of  facts  constituting  a crime ; 
nor  any  averment  that  the  accused  had  committed  any  specified 
crime.  “ Unlawful  and  improper  means  ” may  mean  almost 
anything.  The  count  is  little  better  than  one  charging  the 
accused  with  having  committed  unlawful  and  improper  acts  or 
being  guilty  of  unlawful  and  improper  conduct  would  be.  It 
gives  no  indication  of  the  crime  or  wrong  intended  to  be  relied 
upon.  The  words  may  mean  witchcraft  or  sorcery  or  many 
other  things  which  are  crimes — see  sec.  396  of  the  Criminal 
Code — or  they  may  mean  many  things  which  are  not  crimes. 
What  was  meant  was  declared  by  counsel  for  the  Crown,  at  the 
trial,  to  be  “ this  treatment  of  so  called  Christian  Science.”  If 
so,  and  if  so  stated  in  the  indictment,  the  count  would  be  clearly 
bad  without  anything  to  shew  that  such  treatment  was  unlaw- 
ful. 

The  second  count  was  therefore  rightly,  and  the  first  count 
ought  to  have  been,  quashed. 

The  object  of  a criminal  prosecution  ought  not  to  be  to  pro- 
cure some  sort  of  a conviction  any  way,  but  ought  to  be  to 
procure  a conviction  for  the  offence  believed  to  have  been  really 
committed  only.  The  difficulties  by  which  the  prosecution  now 
finds  itself  surrounded  in  this  case  seem  to  have  arisen  from  a 
desire  to  get  some  kind  of  a conviction  any  way.  A resort  was 
made  to  the  uncertain  law  of  conspiracy  to  make  the  bill  of 
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indictment  more  palatable  to  a grand  jury  which  had  ignored  a 
bill  charging  that  offence  which  was  believed  to  have  been 
reaby  committed  and  upon  which  the  prosecution  had  been 
instituted  and  upon  which  the  accused  had  been  sent  for  trial, 
instead  of  sending  the  same  bill  to  another  grand  jury.  The 
practice  of  resorting  to  a charge  of  criminal  conspiracy  when 
there  is  no  evidence  except  such  as  proves  the  actual  commit- 
ting of  the  crime  by  all  the  persons  accused,  and  of  flying  to  its 
uncertainty  merely  as  a “ cure  all  ” for  all  obstacles,  real  or 
feared  only,  in  the  way  of  a prosecution,  in  the  ordinary  way, 
for  the  offence  itself,  is  not  to  be  commended.  Fairness  to  the 
accused  should  be  of  the  essence  of  every  prosecution  in  the 
public  interests  and  in  the  name  of  the  Sovereign.  One  may 
well  doubt  the  perfect  fairness  of  a prosecution  for  conspiracy 
to  commit  a crime  supported  by  nothing  whatever  but  evidence 
of  the  actual  committing  of  the  crime  itself  by  all  the  accused. 
To  try,  convict,  and  punish  to-day  for  conspiracy  to  commit  a 
crime,  and  to-morrow,  upon  precisely  the  same  evidence,  for  the 
crime  itself,  or  in  the  one  case  to  have  a verdict  of  conviction 
or  acquittal  and  in  the  other  the  opposite  verdict,  to  have  one 
jury  discredit  the  evidence  in  the  one  case  and  the  other  to 
credit  it  in  the  other  case,  because  the  one  crime  may  be  thought 
less  serious  than  the  other,  and  the  punishment  in  the  one  likely 
to  be  light  in  comparison  with  that  in  the  other,  cannot  be  the 
fairest  and  most  satisfactory  way  of  administering  the  criminal 
law  : see  Regina  v.  Boulton  (1871),  12  Cox  C.C.  87,  at  p.  93. 

The  whole  evidence  shews  that  if  the  accused  were  guilty  of 
any  indictable  offence  it  was  not  conspiracy,  but  was  man- 
slaughter, or  the  lesser  crime  of  the  like  character  before 
mentioned, for  which  they  are  yet  liable  to  further  prosecution; 
but  this  indictment  should  be  wholly  quashed  and  the  accused 
discharged  from  any  custody  under  it. 

The  effect  of  the  case  of  Regina  v.  Gribson  (1889),  16  O.R. 
704,  whatever  it  may  have  been  on  the  question  of  power  to 
reserve  a case,  is  removed  by  the  legislation  contained  in  sec. 
743  of  the  Criminal  Code:  see  Regina  v.  Brown  (1890),  24 
Q.B.D.  357. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 
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[DIVISIONAL  COURT.] 
Rex  v.  Meikleham. 


Dec.  8.  Constitutional  Law— Ontario  Liquor  License  Act , sec.  10 — Selling  Liquor  on 
Vessel — Territorial  Limits  of  Province — Offence  Committed  on  Great  Lakes — 
J urisdiction — Admiralty — International  Law — Foreign  Vessel — Conviction — 
Police  Magistrate — Place  where  Offence  Committed — Unlawfully  Allowing 
Liquor  to  be  Sold — Master  of  Ship — “ Occupant  ” — Amendment  of  Convic- 
tion— Criminal  Code,  sec.  889. 

The  Province  of  Ontario  extends  to  the  middle  line  of  Lake  Huron  as  defined 
in  the  treaties  of  Paris  and  Ghent;  and  the  British  North  America  Act,  in 
fixing  the  electoral  divisions  of  the  Province,  recognizes  the  territorial  sub- 
divisions provided  for  by  the  statute  which  is  now  R.S.O.  1897,  ch.  3,  by 
which  the  limits  of  the  counties  and  townships  bordering  on  Lake  Huron 
extend  to  the  boundary  of  the  Province  ; within  the  territorial  limits  of  the 
Province,  as  to  the  subjects  of  legislation  assigned  by  the  British  North 
America  Act  to  the  Provinces,  the  legislative  authority  of  the  Province  is  as 
plenary  and  as  ample  as  the  Imperial  Parliament  in  the  plenitude  of  its 
power  possessed  and  could  bestow  ; the  regulation  of  the  traffic  in  intoxi- 
cating liquors  within  the  limits  of  the  Provinces  by  a license  law  is  one  of 
the  subjects  assigned  by  the  British  North  America  Act  to  the  Provincial 
Legislatures  ; and  therefore  the  Ontario  Legislature  had  authority  to  enact 
sec.  10  of  the  Liquor  License  Act,  which  provides  that  no  license  shall  be 
issued  for  the  sale  of  liquor  nor  shall  any  liquor  be  sold  or  kept  for  sale  in 
any  room  or  place  on  any  vessel  navigating  any  of  the  great  lakes,  etc.  ; 
notwithstanding  the  contention  that  the  only  jurisdiction  over  the  great 
lakes  is  in  the  Admiralty  Courts. 

Regina  v.  Keyn  (1876),  13  Cox  C.  C.  403,  and  Regina  v.  Sharp  (1869),  5 P.R. 
135,  distinguished. 

The  defendant,  the  master  of  the  steamer  “Greyhound,”  was  convicted  before 
a police  magistrate  having  jurisdiction  over  the  whole  county  of  Huron,  for 
that  he  (the  defendant),  on  Canadian  waters  adjacent  to  the  harbour  of  the 
town  of  Goderich,  in  the  said  county  of  Huron,  did  “unlawfully  allow 
liquors  to  be  sold”  on  the  steamer  “ Greyhound,”  of  the  city  of  Detroit,  in 
the  State  of  Michigan,  “without  a license  therefor  by  law  required  : ” — 

Held,  upon  the  evidence,  that  the  vessel,  although  a foreign  vessel,  was  not 
when  the  offence  was  committed  proceeding  from  one  foreign  port  to 
another,  but  was  being  used  for  an  excursion  which  went  out  from  the  port 
of  Goderich  for  a few  miles  and  returned  to  that  port,  and  therefore  the  rule 
of  international  law  forbidding  interference  with  persons  on  board  a foreign 
vessel  navigating  the  high  seas  or  the  great  lakes  was  not  applicable. 

Sernble , that  where  it  is  plain  that  the  Legislature  has  intended  to  disregard 
or  interfere  with  a rule  of  international  law,  the  Courts  are  bound  to  give 
effect  to  its  enactments. 

Held,  that  the  conviction  was  not  invalid  merely  because  the  place  in  the 
county  where  the  offence  was  committed  was  not  stated  with  more  particu- 
larity than  as  above  recited. 

Held,  that  the  conviction  disclosed  no  offence,  unlawfully  allowing  liquor  to 
be  sold  not  being  an  offence  created  by  the  Liquor  License  Act ; but  the 
conviction  should  be  amended  so  as  to  make  it  for  an  offence  under  sub-sec. 
1 of  sec.  49  of  the  Act,  viz.,  the  selling  or  bartering  of  liquors  without  the 
license  required  bylaw;  Meredith,  C.J. , doubting  whether  the  defendant 
was  an  “occupant”  within  the  meaning  of  sec.  Ill,  whether  the  words 
“house,  shop,  room,  or  other  place,”  included  a vessel,  and  wrhether  the 
offence  of  selling  liquor  without  a license  was  of  the  nature  of  the  offence 
alleged  in  the  conviction  : Criminal  Code,  sec.  889. 


366 


D.  C. 
1905 


XL] 


ONTARIO  LAW  REPORTS. 


367 


The  defendant  was  on  the  19th  June,  1905,  convicted 
before  the  police  magistrate  for  the  town  of  Goderich,  in  the 
county  of  Huron,  for  that  he  (the  defendant)  on  that  day,  “ on 
Canadian  waters  adjacent  to  the  harbour  of  the  town  of 
Goderich,  in  the  said  county  of  Huron,  did  unlawfully  allow 
liquors  to  be  sold  on  the  steamer  ‘ Greyhound,’  of  the  city  of 
Detroit,  in  the  State  of  Michigan,  without  a license  therefor  by 
law  required and  the  police  magistrate  adjudged  that  he 
should  for  his  said  offence  forfeit  and  pay  a fine  of  $50  and  $5 
costs. 

The  conviction  and  proceedings  before  the  police  magistrate 
having  been  brought  up  on  certiorari , the  defendant  obtained  a 
rule  nisi  to  quash  the  conviction,  upon  the  following  grounds : 
(1)  The  great  lakes  in  this  country  are  within  Admiralty 
jurisdiction.  (2)  There  has  been  no  surrender  of  this  jurisdic- 
tion in  favour  of  the  Ontario  Legislature,  but  the  power,  if 
enjoyed  by  any  colonial  authority,  belongs  to  the  Dominion. 
(3)  Control  would  be  exerciseable  by  neither  when  the  nation- 
ality of  both  vessel  and  offender  is  foreign.  (4)  A right  of 
disposal  of  a complaint  has  not  been  conferred  upon  magis- 
trates. (5)  Nothing  short  of  a common  law,  if  not  an  inter- 
national, offence  is  capable  of  being  committed  on  such  waters, 
as  part  of  the  high  seas.  (6)  Neither  the  evidence  nor 
conviction  discloses  any  offence. 

On  the  7th  and  8th  December,  1905,  before  a Divisional 
Court  composed  of  Meredith,  C.J.C.P.,  Teetzel  and  Mabee, 
JJ.,  the  rule  was  supported  by 

J.  B.  Mackenzie , for  the  defendant.  The  great  lakes  of 
America  are  part  of  /the  high  seas,  and,  by  such  understanding 
of  them,  within  Admiralty  jurisdiction:  Regina  v.  Sharp 
(1869),  5 P.R.  135.  Control,  therefore,  over  these  broad  high- 
ways of  commerce  lies  with  a colony  to  the  extent  only  to 
which  enactments  of  the  Imperial  Parliament  may  have  yielded 
it.  The  Act  12  & 13  Viet.  ch.  96  (Imp.)  was  the  earliest  which 
conferred  authority  on  a colonial  body  in  such  Province ; and 
that  went  no  further  than  to  provide  for  the  domestic  Courts 
inquiring  into  and  adjudicating  upon  crimes  taking  place  on 
the  sea.  Autonomy  in  respect  of  the  creation  of  offences  is  not, 
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even,  at  this  day,  enjoyed  by  a subordinate  Legislature.  The 
decisions  of  American  tribunals  are  in  agreement  with  Regina 
v.  Sharp,  though  the  question  calling  for  determination  in  the 
Republic  was  one  solely  between  the  authority  of  the  federal 
and  local  organisms  under  its  constitution : The  “ Genesee 

Chief”  v.  Fitzhugh  (1851),  12  How.  U.S.  443.  Fixing  the 
international  boundary  at  the  centre  of  each  lake  did  not 
have  the  effect  of  bringing  the  area  from  thence  shoreward 
infra  corpus  comitatus.  Jurisdiction  over  the  waters,  in  so 
far,  at  least,  as  breaches  of  the  criminal  law  go,  does  not 
attach  to  our  municipal  Courts.  And  the  Territorial  Division 
Act,  which  endeavours  to  incorporate  them  by  prolonging 
the  outlines  of  townships  fronting  upon  the  lakes,  amounts 
to  an  usurpation  of  power.  Mr.  Justice  Wilson,  in  Regina 
v.  Sharp,  must  so  have  held,  for  stress  was  laid  upon  the 
section  by  counsel  maintaining  the  existence  of  a local  juris- 
diction, which  the  Imperial  statute  12  & 13  Viet.  ch.  96 
(already  cited)  manifestly  excludes.  Habeas  corpus  will  not 
run  to  the  high  seas  by  reason  of  the  jurisdiction  not  being 
local.  The  Merchant  Shipping  Act,  17  & 18  Viet.  ch.  104 
(Imp.),  as  well  as  the  amending  Act,  18  & 19  Viet.  ch.  91, 
extends  to  Canada,  save  where  enactments  by  Parliament  under 
the  sanction  of  those  Acts  modify  or  vary  them  : Georgian  Bay 
Transportation  Co.  v.  Fisher  (1880),  5 A.  R.  383,  391,  per 
Patterson,  J.A.  We  are  not  troubled  in  this  case  about  the 
three-mile  limit,  even  if  it  could  have  anything  to  do  with  the 
controversy,  in  any  event,  which  admits  of  serious  doubt,  for  the 
violation  of  the  Liquor  License  Act  that  is  charged,  is  not 
shewn  to  have  occurred  within  such  conventional  bounds. 
Should  it  be  thought  to  come  in,  the  judgment  in  Regina  v. 
Anderson  (1868),  11  Cox  C.C.  198,  proves  that  the  jurisdiction 
of  the  Admiralty  inheres,  even  though  a vessel  be  moored  to  the 
shore.  Supposing  the  needful  authority,  however,  to  have  been 
handed  over,  it  would  reside  in  the  Dominion,  and  not  in  any 
one  of  the  Provinces.  The  furnishing  of  liquor  on  board  would 
touch  the  matter  of  internal  control  of  the  vessel,  and  thus 
come  under  the  head  of  navigation — a subject  committed  to  the 
federal  authority.  Could  it  be  seriously  argued  that,  if  the 
Legislature  permitted  the  sale  of  liquor,  without  distinction  as  to 
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persons  obtaining  it,  and  a law  of  the  Dominion,  for  reasons 
quite  obvious,  should  prohibit  its  supply  to  members  of  the 
crew,  the  right  was  capable  of  being  defended  ? The  power 
insisted  on  clashes  with  specific  exercises  of  authority  by 
Parliament  over  the  subject-matter:  Crim.  Code,  sec.  119. 
Over  and  above  the  general  aspect  exhibited,  is  the  circumstance 
that  the  alleged  offence  was  one  committed,  not  only  by  a 
foreigner,  but  on  board  a foreign  vessel.  The  doctrine  that  both 
victim  and  offender  must  be  British  subjects  in  order  to  give 
jurisdiction  to  the  Admiralty  over  a crime  perpetrated  on  a 
foreign  vessel  at  sea,  has  always  prevailed  : Regina  v.  Lewis 
(1857),  Dears.  & B.  182.  Nor  was  it  competent,  before  the  coming 
into  force  of  the  Territorial  Waters  Act,  for  a common  law 
Court  to  try  such  an  offender  as  the  one  here  who  had  been 
guilty  of  an  offence  within  the  three-mile  limit : Regina  v. 
Keyn  (1876)  13  Cox  C.C.  403.  He  cannot  even  yet  be  so  dealt 
with  unless  a member  of  the  executive  pronounces  it  to  be 
expedient.  A vessel,  when  exercising  the  right  possessed  in 
common  by  all  sovereign  bodies,  of  navigating  the  high  seas,  is 
“ a stage  of  national  action,”  and  those  by  whom  she  is  manned, 
and  others  obeying  the  direction  of  her  captain,  are  amenable 
to  no  laws  but  those  of  the  country  whose  flag  she  carries.  At 
any  rate,  there  is  no  sustainable  offence  because  there  could  be 
no  license:  Regina  v.  Lake  (1877),  7 P.R.  215;  Regina  v. 
Prittie  (1878),  42  U.C.R.  612.  The  conviction  is  bad  because 
it  does  not  shew  the  place  where  the  offence  was  committed. 
The  conviction  discloses  no  offence ; allowing  liquor  to  be  sold 
on  the  vessel  is  not  an  offence  known  to  the  law. 

J.  R.  Cartwright , K.C.,  for  the  convicting  magistrate  and 
for  the  Attorney-General  for  Ontario,  shewed  cause  and 
referred  to  the  Treaties  of  Paris  and  Ghent,  to  the  provisions 
of  the  British  North  America  Act,  and  of  R.S.O.  1897,  ch.  3,  as 
to  territorial  jurisdiction.  As  to  the  Admiralty  jurisdiction  he 
referred  to  some  passages  in  the  judgments  in  Regina  v.  Keyn} 
13  Cox  C.C.  403,  and  to  1 Am.  & Eng.  Encyc.  of  Law,  2nd  ed., 
p.  645  et  seq.  He  contended  that  the  conviction  should  be 
amended  if  found  defective  in  form. 

The  Minister  of  Justice  for  Canada  was  notified,  but  did  not 
appear. 
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0.  December  8.  The  judgment  of  the  Court  was  delivered  by 

1905  Meredith,  C.  J. : — It  will  be  convenient  to  consider  the  first 
Rex  five  objections  together,  in  so  far  as  they  involve  an  attack 
Meikleham.  uPon  the  authority  of  the  Legislature  of  this  Province  to  enact 

clause  10  of  the  Liquor  License  Act,  the  provisions  of  which 

are  as  follows  : — “ 10.  No  license  shall  be  issued  for  the  sale  of 
liquor  on  any  ferry  boat  or  on  any  vessel  navigating  any  of  the 
great  lakes  or  the  rivers  St.  Lawrence  or  Ottawa  or  any  of  the 
inland  waters  of  the  Province  of  Ontario,  nor  shall  any  liquor 
be  sold  or  kept  for  sale  in  any  room  or  place  on  any  such 
vessel and  secs.  72  and  97,  to  which  I shall  afterwards  refer. 

Sub-section  1 of  sec.  49  contains  the  provision  against  sell- 
ing liquor  without  a license,  and  forbids  the  sale  without  a 
license  under  the  Act  so  to  do  having  been  obtained,  except  in 
certain  cases,  which  are  not  necessary  to  be  referred  to  for  the 
purposes  of  this  case. 

Section  72  provides  the  penalty  for  an  infraction  of  sub-sec. 
1 of  sec.  49;  sec.  86  for  an  infraction  of  sec.  10;  and  sec.  97 
provides  for  the  prosecution  of  offences  against  the  Act. 

The  offence  is  stated  in  the  conviction  to  be  that  the 
applicant  did  unlawfully  allow  liquor  to  be  sold,  and  not  the 
actual  sale  or  barter  of  liquor,  which  is  the  offence  created  by 
sub-sec.  1,  and  with  that  aspect  of  the  case  I shall 
deal  later  on.  In  the  meantime  I propose  to  consider  the 
questions  involved  in  the  first  five  objections,  on  the  hypothesis 
that  an  offence  against  sub-sec.  1 is  set  out  in  the  conviction. 

It  is  not  open  to  question  that  the  Province  of  Ontario 
extends  to  the  line  in  Lake  Huron  which  forms  the  western 
boundary  of  the  British  possessions  and  the  easterly  boundary 
at  that  point  of  the  United  States  of  America,  nor  that  within 
the  territorial  limits  of  the  Province,  as  to  the  subjects  of 
legislation  assigned  by  the  British  North  America  Act,  1867,  to 
the  Provinces,  the  legislative  authority  of  the  Province  is  as 
plenary  and  as  ample  as  the  Imperial  Parliament  in  the 
plenitude  of  its  power  possessed  and  could  bestow : Hodge  v. 
The  Queen  (1883),  9 App.  Cas.  117,  132. 

Nor  is  it  open  to  question  that  the  regulation  of  the  liquor 
traffic  within  the  limits  of  the  Provinces  by  a license  law  is  one 
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of  the  subjects  assigned  by  the  British  North  America  Act  to 
the  Provincial  Legislatures. 

It  was  argued  by  Mr.  Mackenzie  that,  notwithstanding  that 
the  place  where  the  offence  of  which  the  applicant  has  been 
convicted  was  committed,  was  within  the  territorial  limits  of 
the  Province,  and  although  the  subject  matter  with  which  the 
Liquor  License  Act  deals — particularly  the  sections  which  are 
in  question  here — was  within  the  legislative  authority  of  the 
Province,  the  great  lakes  form  a part  of  the  high  seas,  and  that 
there  is,  therefore,  no  jurisdiction  in  any  of  the  Courts  of  this 
Province  to  adjudicate  as  to  offences  committed  upon  these 
lakes,  except  in  so  far  as  that  jurisdiction  has  been  conferred 
by  Imperial  authority,  and  that  the  jurisdiction  with  regard  to 
such  offences  is  vested  in  the  Admiralty — that  the  jurisdiction 
j!  is  entirely  Admiralty  jurisdiction. 

It  seems  to  me  that  this  argument  proceeds  upon  an  entire 
fallacy.  In  the  case  of  Regina  v.  Keyn,  13  Cox  C.C.  403, 
which  was  decided  before  the  Act  was  passed  by  the  Parlia- 
ment of  Great  Britain  and  Ireland  which  conferred  jurisdiction 
: within  the  three-mile  limit,  as  it  has  been  called,  the  question 
was  whether  the  criminal  jurisdiction  and  authority  of  the 
Courts  of  the  Empire  extended  to  acts  done  within  that  limit. 
It  was  attempted  to  support  a conviction  for  manslaughter 
upon  the  ground  that  the  territory  within  the  three-mile  limit 
formed  part  of  Great  Britain,  and  was,  therefore,  under  its 
jurisdiction.  A majority  of  the  Judges  were  of  opinion  that, 
notwithstanding  that  there  was  the  authority  of  a great  many 
text-writers  to  support  the  contention  that  according  to 
international  law  there  is  jurisdiction  in  the  country  possessing 
the  coast  line  seaward  for  three  miles — there  is  no  such 
jurisdiction.  A minority,  I think  of  six  Judges,  was  of  a 
different  opinion,  and  evidently  the  view  of  Parliament  coincided 
with  the  opinion  of  the  minority,  to  the  extent,  at  all 
events,  of  reaching  the  conclusion  that  it  was  proper  to  assert 
by  the  Imperial  Parliament  the  jurisdiction  the  existence  of 
which  the  criminal  court  had  denied.  That,  as  I have  said,  is 
a matter  entirely  different  from  the  question  which  is  to  be 
determined  here.  If  the  territorial  limits  of  Great  Britain  had 
included  the  territory  out  to  the  three-mile  limit,  no  question 
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would  have  arisen,  because  throughout  the  case  it  is  recognized, 
what  must  be  manifest  to  any  one  who  considers  it,  that  there 
would  have  been  the  same  right  to  deal  with  it  and  with 
persons  within  it,  and  with  offences  committed  upon  it  as  if  it 
had  formed  part  of  terra  firma. 

As  I have  already  pointed  out,  in  the  case  of  the  great 
lakes — Lake  Huron  is  the  lake  in  question  here — to  the  east  of 
the  international  boundary  line  the  whole  area  forms  part  of 
the  Province  of  Ontario  and  is  under  its  legislative  authority 
and  control,  and,  therefore,  the  grounds  upon  which  the 
majority  of  the  Judges  in  Regina  v.  Keyn  proceeded  are 
wholly  inapplicable  to  this  case. 

The  case  cited  by  Mr.  Mackenzie,  Regina  v.  Sharjp  (1869), 
5 P.R.  135,  a decision  of  the  late  Sir  Adam  Wilson,  does  not  go 
the  length  contended  for  by  Mr.  Mackenzie.  There  the  con- 
tention on  the  part  of  the  accused  was  that  the  offence  being 
stated  to  have  been  committed  on  Lake  Erie,  if  committed  in 
Canadian  waters,  the  police  magistrate  for  Toronto,  who  had 
committed  the  accused  to  the  common  gaol  of  the  county  of 
York,  had  no  jurisdiction  because  the  jurisdiction  belonged  “ to 
the  townships  respectively  fronting  on  the  lakes,”  and  if  com- 
mitted in  United  States  waters  there  was  equalty  no  jurisdic- 
tion in  the  police  magistrate,  because  the  Imperial  Acts  under 
which  he  assumed  to  act  did  not  extend  to  the  great  lakes. 

The  learned  Judge  in  remanding  the  accused  into  custody 
said  nothing  to  lead  to  the  conclusion  that  if  it  had  been  shewn 
that  the  offence  was  committed  within  the  territorial  limits  of 
the  Province,  there  would  not  have  been  jurisdiction  in  the 
magistrate  of  the  county  in  which  it  was  committed.  He, 
however,  held  that  the  great  lakes  form  part  of  the  high  seas, 
and  were,  therefore,  even  though  the  offence  had  been  com- 
mitted in  American  waters,  under  the  jurisdiction  of  the 
Admiralty,  and  that,  by  the  Imperial  statutes  to*  which  he 
referred,  that  jurisdiction  had  been  conferred  upon  certain 
persons,  and,  amongst  others,  upon  the  magistrate  who  had 
committed  the  prisoner  to  gaol. 

There  are  numerous  American  cases  upon  the  subject,  but  it 
will  be  sufficient,  perhaps,  to  refer  to  one : United  States  v. 
Grush  (1829),  5 Mason’s  Reports  290,  the  head-note  of  which 
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is:  “ The  words  ‘ high  seas  ’ in  the  crimes  statute  of  1825,  ch.  D-  c- 

276,  sec.  22,  mean  the  uninclosed  waters  of  the  ocean  on  the  1905 

sea  coast  outside  of  the  fauces  terrce.  The  State  Courts  have  Rex 
jurisdiction  of  offences  committed  on  arms  of  the  sea,  creeks,  meikleham. 
havens,  basins,  and  bays,  within  the  ebb  and  flow  of  the  tide,  ^ T 

’ J # Meredith,  C.J. 

when  those  places  are  within  the  body  of  a county ; and  in 
such  cases  the  Circuit  Courts  of  the  United  States  have  no 
jurisdiction  under  the  said  statute.  Where  ,an  arm  of  the  sea 
or  creek,  haven,  basin,  or  bay  is  so  narrow  that  a person  stand- 
ing on  one  shore  can  reasonably  discern,  and  distinctly  see,  by 
the  naked  eye,  what  is  doing  on  the  opposite  shore,  the  waters 
are  within  the  body  of  a county.  In  such  waters  it  seems,  that 
j the  Admiralty  and  common  law  courts  have  concurrent  juris- 
diction. The  county  of  Suffolk,  in  which  the  city  of  Boston  is 
included,  extends  to  all  waters  between  the  circumjacent 
islands,  down  to  the  Great  Brewster,  and  Point  Allerton.” 

Although  in  that  case  the  territorial  limits  of  the  county  of 
Suffolk  extended  only  to  the  line  of  the  ebb  and  flow  of  the 
tide,  it  is  important  as  shewing  that  where  the  territory  is 
! within  the  limits  of  the  county,  the  common  law  has  con- 
current jurisdiction  with  the  Admiralty  Courts,  and,  as  I have 
pointed  out  already,  the  offence  in  question  was  committed 
within  the  territorial  limits  of  the  Province  of  Ontario. 

There  was  a further  point  taken  by  Mr.  Mackenzie,  that, 

! according  to  international  law,  there  was  no  municipal  juris- 
| diction — speaking  of  that  in  its  broad  sense — to  interfere  with 
I persons  on  board  a foreign  vessel  navigating  the  high  seas,  and, 
therefore,  as  the  great  lakes  had  been  held  to  be  in  the  same 
position,  navigating  the  great  lakes. 

Although  that  is,  no  doubt,  a rule  of  international  law,  yet, 
where  it  is  plain  that  the  Legislature  has  intended  to  disregard 
; or  interfere  with  that  rule,  the  Courts  are  bound  to  give  effect 
j to  its  enactments. 

If  it  had  been  that  this  steamer  “ Greyhound  ” was  being 
navigated  by  an  American  citizen  as  he  had  a right  to  navigate 
, it  on  the  waters  of  Lake  Huron,  and  had  been  passing  from  the 
, city  of  Detroit  to  Sault  Ste.  Marie,  and  in  the  course  of  its 
j journey  had  proceeded  for  some  distance  upon  the  Canadian 
side  of  the  lake,  and  therefore  within  the  territory  of  Ontario, 
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I should  require  time  to  consider  whether  in  that  case  the 
license  law  of  the  Province  could  be  held  to  apply  to  acts  done 
on  board  the  vessel.  Here,  however,  the  case  is  entirely  different. 
The  vessel  had  come  to  the  harbour  of  Goderich ; it  was  not 
exercising  the  right  of  navigation  enjoyed  by  the  citizens  of 
the  United  States  of  America  as  well  as  by  the  subjects  of  His 
Majesty  in  the  way  I have  mentioned ; it  was  being  used  for  an 
excursion  which  went  out  from  the  port  of  Goderich  for  a few 
miles  and  returned  to  that  port ; and  I may  say  in  passing  that 
it  has  never  been  doubted,  even  before  the  passing  of  the 
Imperial  statute  which  followed  the  Keyn  case,  that  with 
regard  to  harbours,  bays,  and  bodies  of  water  inter  fauces  terrce, 
as  it  is  called  in  the  cases,  there  is  local  jurisdiction  in  the 
country  to  which  they  belong. 

I think  we  may  distinguish  this  case  from  those  which  have 
been  cited,  and  properly  rest  our  judgment  upon  the  ground 
that  this  was  not  the  case  of  a foreign  ship  travelling  in  the 
way  I have  indicated,  but  was  a ship  practically  in  the 
harbour  of  Goderich  and  contravening  the  local  laws  which 
prevailed  there,  and  which,  according  to  the  testimony,  were 
known  to  the  applicant,  the  captain  of  the  vessel,  for,  upon  his 
own  statement,  he  had  applied  for  a license  to  the  authorities  of 
this  country  and  had  failed  to  obtain  it. 

It  seems  to  me,  therefore,  that  the  objections  which  have 
been  taken  to  the  constitutionality  of  the  Act  and  to  the 
application  of  it  to  the  captain  of  the  ship,  although  it  was  a 
foreign  vessel,  in  the  circumstances  of  this  case,  fail. 

I may  also  mention,  as  shewing— it  is  hardly  necessary  that 
that  should  be  added — what  the  Treaties  which  were  referred 
to,  the  Treaty  of  Paris  and  Treaty  of  Ghent,  make  abundantly 
clear,  that  the  territorial  limits  of  the  Province  extend  to  the 
middle  of  Lake  Huron  as  defined  in  those  Treaties. 

Reference  may  also  be  made  to  the  British  North  America 
Act,  in  which,  in  fixing  the  electoral  divisions  of  the  Province, 
the  counties  and  townships  bordering  upon  Lake  Huron  are 
recognized  and  dealt  with.  The  only  way  in  which  the 
Imperial  Parliament  could  know  what  the  county  of  Huron 
meant,  or  what  any  named  township  in  that  county  meant,  was 
by  reference  to  the  Act  which  makes  the  territorial  subdivisions 
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of  the  Province,  which  is  now  ch.  3 of  the  Revised  Statutes  D-  C. 

of  Ontario,  and  there  it  will  be  found  that  the  limits  of  these  1905 

counties  and  townships  extend  to  the  western  boundary  of  the  Rex 
Province  opposite  to  them.  Meikleham 


The  further  obiection  was  urged  by  Mr.  Mackenzie  that  

J J _ Meredith,  C.J 

there  was  nothing  to  shew  the  place  where  the  onence  was 
committed. 

I do  not  understand  that  there  is  any  rule  of  law  which 
requires  us  to  hold  that  the  conviction  is  bad  because  the 
particular  place  at  which  the  offence  is  alleged  to  have  been 
committed  is  not  set  forth,  where  it  is  stated  to  have  been 
committed  within  the  county  in  which  the  magistrate  has 
jurisdiction.  It  may  be  that  if  an  information  were  laid 
charging  that  an  offence  had  been  committed  within  the  county 
of  Huron,  without  naming  the  particular  place  within  the 
county,  upon  application  to  the  magistrate,  an  amendment  of 
the  information  might  be  directed ; but  it  is  impossible,  I think, 
to  say  that  where,  as  in  this  case,  the  conviction  is  for  an 
offence  alleged  to  have  been  committed  within  the  county  of 
Huron,  and  the  magistrate  undoubtedly  had  jurisdiction  over 
the  whole  county  of  Huron,  the  conviction  can  be  held  to  be 
bad  because  it  does  not  shew  jurisdiction  in  the  magistrate 
merely  because  the  place  in  the  county  where  the  offence  was 
committed  is  not  stated  with  more  particularity. 

I have  had  more  difficulty  in  coming  to  a conclusion  upon 
a point  that  was  not  argued  until  this  morning,  and  that  is  as 
to  the  sufficiency  of  the  conviction  itself.  It  is  now  urged  that 
i the  conviction  discloses  no  offence.  I think  that  point  is  well 
taken.  The  offence  is  unlawfully  allowing  liquor  to  be  sold, 
etc.  There  is  no  such  offence  created  by  the  Liquor  License 
Act.  The  offence  is  the  selling  or  bartering  without  the  license 
required  by  law  ; and,  therefore,  if  there  is  not  power  in  the 
| Court  to  amend  the  conviction  so  as  to  make  it  for  an  offence 
under  sub-sec.  1 of  sec.  49  of  the  Act,  viz.,  the  selling  or 
bartering  of  liquors  without  the  license  required  by  law,  Mr. 

Mackenzie’s  motion  must  prevail  and  the  conviction  must  be 
| quashed. 

My  learned  brothers  entertain  a strong  opinion  that  the 
case  is  one  in  which  the  remedial  provisions  of  the  Code  should 
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be  exercised.  I have  not  so  strong  an  opinion  upon  the  point 
as  they  have,  but  I agree  hesitatingly  in  their  conclusion  upon 
that  branch  of  the  case. 

Section  1 1 1 of  the  Liquor  License  Act  provides  that : “ The 
occupant  of  any  house,  shop,  room,  or  other  place  in  which  any 
sale,  barter,  or  traffic  of  spirituous,  fermented,  or  manufactured 
liquors,  or  any  matter,  act,  or  thing  in  contravention  of  any  of 
the  provisions  of  this  Act,  has  taken  place,  shall  be  personally 
liable  to  the  penalty  and  punishments  prescribed  by  this  Act,, 
notwithstanding  such  sale,  barter,  or  traffic  be  made  by  some 
other  person,  who  cannot  be  proved  to  have  so  acted  under  or 
by  the  directions  of  such  occupant,  and  proof  of  the  fact  of 
such  sale,  barter,  or  traffic,  or  other  act,  matter,  or  thing,  by 
any  person  in  the  employ  of  such  occupant,  or  who  is  suffered 
to  be  or  remain  in  or  upon  the  premises  of  such  occupant,  or  to 
act  in  any  way  for  such  occupant,  shall  be  conclusive  evidence 
that  such  sale,  barter,  or  traffic,  or  other  act,  matter,  or  thing, 
took  place  with  the  authority  and  by  the  direction  of  such 
occupant.” 

My  doubt  is  as  to  whether  the  captain  of  a vessel  is  an 
occupant  within  the  meaning  of  the  section.  I doubt  also 
whether  any  of  the  words  mentioned  in  the  section,  “ house, 
shop,  room,  or  other  place,”  include  a vessel.  However  that 
may  be,  I think  that  sufficient  appears  upon  the  face  of  the 
proceedings  to  shew  that  the  applicant  admitted  an  offence 
under  sub-sec.  1 of  sec.  49,  if  it  was  an  offence  under  that 
section  to  sell  liquor  in  the  place  where  it  was  sold. 

The  statement  of  the  magistrate,  and  there  is  nothing  to 
shew  that  it  is  incorrect  or  that  it  does  not  correctly  record 
what  took  place,  is  that  “ on  the  information  being  read  to  the 
captain,  who  was  present,  he  pleaded  guilty  to  selling  outside 
the  three-mile  limit,  but  not  guilty  of  selling  within  the  three- 
mile  limit;”  and  when  the  defendant  admitted  and  pleaded 
guilty  to  selling  outside  the  three-mile  limit,  it  must  be  taken 
that  he  understood  that  the  complaint  was  for  selling,  which 
was  the  only  offence  of  which  he  could  be  convicted,  and  that 
he  was  pleading  guilty  to  that  offence,  if  it  was  an  offence  to 
sell  outside  of  the  three-mile  limit. 
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Another  doubt  I have  had  is  as  to  whether  we  can  say  that 
we  are  satisfied  that  an  offence  of  the  nature  described  in  the  1905 

conviction  is  shewn  by  the  depositions  to  have  been  committed  : Rex 

Criminal  Code,  sec.  889.  Meikleham. 

I do  not  know  of  any  judicial  interpretation  of  those  words  — ~ 


that  will  help  us  in  coming  to  a conclusion,  and  I hesitatingly 
accept  the  view  of  my  learned  brothers,  that  the  offence  of 
selling  without  a license  is  of  the  nature  of  the  offence  alleged 
in  this  conviction. 

If  such  an  interpretation  as  that  is  not  to  be  given,  it  may 
be  observed,  however,  that  where  the  conviction  discloses  no 
offence  it  would  be  impossible  to  give  effect  to  the  remedial 
provisions  of  the  section,  and  I therefore  agree  with  my  learned 
brothers  that  the  provisions  of  sec.  889  must  be  applied,  and 
that  we  should  determine  that  an  offence  of  the  nature 
described  in  the  conviction  has  been  committed  by  the  appli- 
cant, and  that  the  conviction  should  be  amended  so  as  to  make 
it  one  for  selling  liquor  without  the  license  required  by  law, 
and  the  conviction  as  so  amended  affirmed. 

The  question  is  a new  one,  and,  as  the  conviction  was  upon 
its  face  bad,  we  think  the  applicant,  although  he  fails  in  his 
motion,  ought  not  to  be  ordered  to  pay  the  costs. 

The  case  has  been  very  fully  and  elaborately  argued  by  Mr. 
Mackenzie,  who  has  exhibited  great  industry  and  ability  in 
getting  together  the  materials  for  his  argument  and  presenting 
them  to  the  Court. 


E.  B.  B. 
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[IN  CHAMBERS.] 

Re  Stewart  v.  Edwards. 

Division  Courts — Judgment  Debtor — Married  Woman — Committal. 

The  committal  of  a judgment  debtor  in  a division  court  for  wilful  default  in 
appearing  to  be  examined  is  in  the  nature  of  process  to  coerce  payment,  j 
rather  than  of  a punitive  character,  as  for  contempt  ; and  there  is  no  juris- 
diction to  make  an  order  for  the  committal  of  a married  woman  judgment 
debtor  who  refuses  to  attend  for  examination  upon  a judgment  summons, 
even  though  her  non-attendance  amounts  to  wilful  misconduct. 

JSx  p.  Dakins  (1855),  16  C.B.  77,  followed. 

Motion  by  the  defendant  for  prohibition  to  a division  court 
The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Boyd,  C.,.  at  the  Weekly  Sittings 
at  Ottawa,  on  the  30th  December,  1905. 

W.  H.  Barry,  for  the  defendant. 

A.  G.  Hill,  for  the  plaintiff. 

January  4.  Boyd,  C. : — Judgment  was  obtained  in  a 
division  court  against  the  defendant,  a married  woman  living 
apart  from  her  husband,  on  a promissory  note  made  by  her 
after  marriage.  She  was  married  in  1896,  and  judgment  was 
signed  in  November,  1902,  on  the  note  made  in  September,  1902. 

No  payment  being  made,  the  plaintiff  proceeded  by  way  of 
judgment  summons  in  October,  1905,  for  her  examination  as  a 
judgment  debtor.  Her  counsel  attended  and  raised  the  objec- 
tion that  she  was  not  examinable  and  that  the  division  court 
Judge  had  no  jurisdiction  to  enforce  the  judgment  by  this 
method.  After  some  enlargements,  the  Judge  finally  made  the 
order  now  attacked — being  an  order  to  commit  the  defendant 
for  five  days  unless  the  debt  and  costs  were  sooner  paid — he 
being  of  opinion  that  her  non-attendance  was  wilful  misconduct. 

Various  objections  as  to  form  and  as  to  parties  were  raised, 
but  I think  it  better  to  deal  with  the  matter  on  its  merits. 

Apart  from  decisions  I should  come  to  the  conclusion  that  if 
a person  who  is  a judgment  debtor  makes  default  in  attendance 
to  be  examined  for  the  purpose  of  discovery  as  to  property 
available  for  execution,  and  the  Judge  finds  that  there  is  wilful 
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default  in  not  appearing  upon  its  return,  he  would  have  the 
power  to  commit  by  way  of  punishment.  Such  is  the  law,  no 
doubt,  in  the  higher  courts  of  record,  where  the  failure  to 
attend  is  regarded  as  a contempt  of  Court. 

But  I am  bound  by  a line  of  decisions  applicable  to  the 
division  court  to  hold  that  the  committal  for  wilful  default  in 
appearing  to  be  examined  is  in  the  nature  of  process  to  coerce 
payment  rather  -than  of  a punitive  character  as  for  contempt. 

The  root  of  this  line  of  decisions  is  found  in  Ex  p.  Dakins 
(1855),  16  C.B.  77,  which  interpreted  the  effect  of  statutory 
law  identical  almost  in  form  with  the  sections  as  to  judgment 
summonses  in  our  Division  Courts  Act.  That  case  was  made  to 
turn  upon  the  provision  of  the  law  that  a person  imprisoned  for 
an  offence  against  the  Act  was  entitled  to  his  discharge  on  pay- 
ment of  the  debts  and  costs  at  any  time  pending  committal. 
That  provision  is  contained  in  sec.  251  of  the  Division  Courts 
Act,  which  provides  for  any  person  imprisoned  under  the  Act, 
which  has  been  construed  as  applying  to  all  cases  for  committal 
which  are  recited  in  sec.  247.  They  are  classed  as  in  the  same 
category  as  methods  of  enforcing  payment.  Ex  p.  Dakins  was 
discussed  by  Robinson,  C.J.,  and  its  effect  pointed  out  in  Hen- 
derson v.  Dickson  (1860),  19  U.C.R.  592.  It  was  proceeded 
upon  by  a Divisional  Court  in  Re  McLeod  v.  Emigh  (1888), 
12  P.R.  450,  and  still  more  pointedly  for  the  circumstances  of 
the  present  case  by  a Divisional  Court  in  Re  Reid  v.  Graham 
(1894),  26  O.R.  126,  where  it  was  held  that  the  committal  of 
R.  S.  G.  for  non-appearance  to  be  examined  was  not  process  of 
contempt,  but  in  the  nature  of  execution  or  qualified  execution. 
These  decisions  apply  specifically  to  division  courts,  and  I am 
bound  by  them  to  decide  that  there  is  no  jurisdiction  to  make 

this  order  against  the  married  woman. 

© 

Mr.  Holmested,  in  his  useful  book  on  married  woman  (“  The 
I Married  Women’s  Property  Act  of  Ontario  ”),  refers  to  a case 
(anonymous)  in  116  L.T.J.  469  (1904),  where  prohibition  was 
issued  against  Judge  Stonor  to  prevent  him  from  proceeding  on 
: a judgment  summons  against  a married  woman. 

The  cases  referred  to  by  Mr.  Holmested  as  shewing  a depar- 
i ture  from  the  ruling  in  Re  McLeod  v.  Emigh  will  be  found  to 
be  cases  in  the  High  Court  or  the  county  court — both  courts  of 
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record — which  the  division  court  is  not:  R.S.O.  1897,  ch.  60, 
sec.  7 ; The  Queen  v.  Lefroy  (1873),  L.R.  8 Q.B.  134.  The  point 
is  cautiously  dealt  with  in  Mr.  Bicknell’s  book  (Bicknell  and 
Seager’s  “ Division  Courts  Act,”  2nd  ed.),  at  pp.  420  and  502, 
who  leaves  it  under  a “ perhaps  ” that  there  might  be  inherent 
power  in  the  Court  to  enforce  its  own  judgments. 

In  this  case  the  order  is  based  on  the  provisions  of  the 
statute  and  Rules  of  Court.  The  form  of  the  warrant  pres- 
cribed for  cases  of  non-attendance  is  given  in  No.  162,  which 
provides  for  so  many  days’  committal  or  until  the  defendant  is 
discharged  by  due  course  of  law.  The  warrant  must  be  indorsed 
with  the  amount  of  the  debt  and  costs  by  Rule  203  of  the 
division  courts,  which  affords  another  evidence  that  the  payment 
of  the  claim  is  the  primary  object  of  the  whole  proceeding. 
The  Judge  in  this  case,  indeed,  emphasizes  this  by  limiting  the 
committal  to  five  days  unless  payment  is  sooner  made.  It  is 
the  statutory  jurisdiction  which  is  being  exercised,  and,  for  the 
reasons  given,  I think  in  the  case  of  a married  woman  the 
statute  does  not  apply. 

There  is,  no  doubt,  the  English  decision  of  Aylesford  v. 
Great  Western  R.W.  Co.,  [1892]  2 Q.B.  626,  looking  the  other 
way,  for  it  decides  that  in  the  lower  court  a married  woman  is 
in  some  sort  a judgment  debtor  for  the  purposes  of  discovery 
as  to  her  separate  estate.  It  goes  no  further,  and  does  not  say 
what  shall  happen  if  she  does  not  attend.  It  may  be  explained 
by  its  having  reference  to  the  power  to  commit  a married 
woman  under  the  Debtors  Act,  which  is  not  in  force  here  : Dil- 
lon v.  Cunningham  (1872),  L.R.  8 Ex.  33.  After  this  decision 
it  was  conclusively  affirmed  to  be  the  law  by  a new  Rule  passed 
in  1903,  declaring  that  the  term  “ debtor  ” included  a married 
woman  against  whom  judgment  had  been  recovered  in  respect 
of  her  separate  estate  ; and  still  a further  new  Rule  giving  the 
specific  remedy  in  case  of  non-attendance  for  examination 
amounting  to  wilful  disobedience,  which  is  declared  to  be  con- 
tempt of  court  and  to  be  dealt  with  accordingly:  Yearly  County 
Court  Practice,  1905,  pp.  393-4.  That  Rule  will,  no  doubt, 
overcome  the  ratio  decidendi  of  Ex  p.  Dakins , but  we  have  no 
like  provision  in  Ontario  as  to  the  division  courts.  And  in 
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England  the  provision  as  to  the  discharge  from  arrest  after  com- 
mitment is  limited  to  cases  of  non-payment  of  money : O.  xxv., 
r.  48;  Yearly  County  Court  Practice,  1905,  p.  465. 

If  the  general  enactment  of  an  Act,  sec.  251,  were  limited 
in  the  like  manner  so  as  to  make  it  apply  only  to  cases  of 
imprisonment  under  the  Act  “ for  non-payment  of  money,”  that 
would  probably  put  the  matter  in  a very  different  plane  of 
decision. 

I have  looked  at  all  the  cases  cited  and  many  others,  but 
none  are  in  point  except  those  I have  dwelt  upon.  Thus  Metro- 
politan Loan  and  Savings  Co.  v.  Mara  (1880),  8 P.R.  355,  was 
a case  in  the  county  court.  It  was  followed  in  Watson  v. 
Ontario  Supply  Co.  (1890),  14  P.R  96,  by  Mr.  Justice  Rose, 
who  delivered  the  judgment  of  the  full  Court  in  Re  McLeod  v. 
Emigh,  and  he  points  out  how  it  is  to  be  distinguished  from 
that  earlier  case.  Pearson  v.  Essery  (1888),  12  P.R.  466,  was 
a case  in  the  High  Court.  Re  Teasdall  v.  Brady  (1898),  18 
P.R.  104,  was  one  in  which  the  judgment  was  in  respect  of  a 
debt  incurred  before  marriage,  and  in  which  the  judgment  was 
of  personal  incidence. 

Ex  p.  Bakins  has  been  affirmed  and  followed  lately  in 
Bailey  v.  Plant , [1901]  1 Q.B.  31,  33. 

Some  of  the  formal  objections  taken  as  preliminary  might 
have  sufficed  to  turn  round  the  application  for  a time  and  have 
increased  the  expense,  and,  having  regard  to  this,  while  I give 
judgment  awarding  prohibition,  I do  so  without  costs. 
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Imperial  Cap  Co.  v.  Cohen. 


Jan.  24. 


Sale  of  Goods — Contract — Statute  of  Frauds — Order  for  Goods — Agency  — Corres- 
pondence. 


The  travelling  salesman  of  a wholesale  dealer  is  presumably  not  authorized  by 
the  customer  who  buys  from  him  to  sign  a contract  for  the  customer  as 
purchaser  ; and  this  presumption  is  not  rebutted  by  a written  memorandum 
of  the  order  being  made  in  the  purchaser’s  presence  and  a duplicate  given 
to  the  latter  : the  entry  of  the  purchaser’s  name  made  by  the  salesman  is  not 
evidence  per  se  of  his  agency. 

Held,  upon  the  facts  of  this  case,  that  there  was  nothing  upon  which  the  Court 
could  conclude  that  the  vendor’s  agent  was  acting  as  the  agent  of  the  pur- 
chaser, and  the  subsequent  letters  of  the  purchaser  did  not  identify  the 
contract  ; and  therefore  the  Statute  of  Frauds  was  an  answer  to  a claim  for 
the  price  of  goods  for  which  an  order  was  orally  given  by  the  defendant  to 
the  plaintiffs’  agent,  but  which  the  defendant  refused  to  accept. 

Judgment  of  District  Court  of  Algoma  reversed. 


An  appeal  by  the  defendant  from  the  judgment  of  the  j 
District  Court  of  Algoma  in  favour  of  the  plaintiffs  upon  the 
fourth  claim  in  the  action,  which  was  for  the  price  of  a bill  of 
goods  alleged  to  have  been  ordered  by  the  defendant,  a trader, 
and  shipped  to  her  by  the  plaintiffs. 

The  plaintiffs’  travelling  salesman  “ took  the  order  ” from 
the  defendant  at  her  place  of  business.  The  order  was  reduced 
to  writing  by  the  salesman,  but  not  signed  by  the  defendant. 

The  defence  was,  that  the  defendant  had  countermanded 
the  goods  before  they  were  shipped,  or  at  all  events  before 
they  reached  her,  and  then  refused  to  accept  them,  and  that 
there  was  no  contract  within  the  Statute  of  Frauds. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  Street  and  Mabee,  JJ.,  on  the  16th  January,  1906. 

J.  E.  Jones,  for  the  defendant.  The  Statute  of  Frauds  is 
an  answer  to  the  action.  The  defendant  never  accepted  the 
goods  and  never  signed  any  memorandum.  There  is  no 
evidence  to  warrant  a finding  that  the  plaintiffs’  salesman  had  j 
authority  to  sign  the  plaintiffs’  name.  I refer  to  Benjamin  on 
Sales,  4th  ed.,  ch.  8,  p.  241  ; Graham  v.  Musson  (1839),  5 
Bing.  N.C.  603;  Darrell  v.  Evans  (1862),  1 H.  & C.  174,  6 H. 

& N.  660;  Murphy  v.  Boese  (1875),  L.R.  10  Ex.  126.  The 
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defendant  is  a married  woman,  and  the  judgment  is  not  in 
proper  form. 

W.  E.  Middleton , for  the  plaintiffs.  The  order  in  writing 
defines  the  goods,  and  they  were  shipped,  and  the  letter  of  the 
defendant  refusing  to  accept  sufficiently  refers  to  the  contract, 
if  the  order  was  not  in  itself  sufficient.  The  memorandum  was 
intended  to  be  for  the  benefit  of  both  parties.  The  plaintiffs 
can  give  parol  evidence  to  shew  what  the  goods  were  that  were 
ordered.  I refer  to  Elliott  v.  Dean  (1884),  1 Cab.  & El.  283; 
Wilkinson  v.  Evans  (1866),  L.R.  1 C.P.  407  ; Martin  v. 
Haubner  (1896),  26  S.C.R,  142;  Ockley  v.  Masson  (1881),  6 
A.R.  108;  Christie  v.  Burnett  (1886),  10  O.R.  609. 

Jones , in  reply.  There  were  other  goods  in  question 
between  the  parties.  The  letters  do  not  refer  specifically  to 
these  goods.  Reference  to  Johnson  v.  Dodgson  (1837),  2 M.  & 
W.  653. 


D.  c. 
1906 

Imperial 

Cap 

Co. 

v. 

Cohen. 


January  24.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C. : — The  defendant  is  entitled  to  succeed  on  the  defence 
of  the  Statute  of  Frauds.  Upon  the  state  of  facts  disclosed  in 
the  evidence  the  last  word  in  point  of  law  appears  to  be  spoken 
in  1875  by  the  Court  in  Murjphy  v.  Boese,  L.R.  10  Ex.  126, 
which  appears  to  have  settled  the  law  down  to  that  time,  and 
it  has  not  since  been  modified  or  disturbed  by  any  more  recent 
decisions.  The  upshot  of  all  the  cases,  as  there  determined,  is 
that  the  traveller  or  salesman  of  a wholesale  dealer  is  pre- 
sumably not  authorized  by  the  persons  who  buy  from  him  to 
sign  a contract  for  them  as  purchasers.  And  this  presumption 
is  not  rebutted  by  the  memorandum  of  the  order  being  made 
up  in  the  purchasers  presence  in  duplicate — one  part  being 
given  to  the  buyer,  and  the  other  part  forwarded  to  the 
wholesale  house.  The  entry  of  the  name  of  the  buyer,  as  in 
this  case  “ Miss  H.  Cohen,”  made  by  the  salesman,  is  not 
evidence  per  se  of  his  agency  to  sign,  unless  some  further  facts 
are  given  to  shew  that  he  was  acting  in  the  premises  as  the 
agent  of  the  purchaser.  Upon  this  point  there  is  no  evidence 
reported  to  us  by  the  Judge,  or  set  forth  in  any  way,  upon 
which  such  a conclusion  of  law  could  be  based. 
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The  letters  put  in  evidence  do  not  eke  out  what  is  in- 
sufficient, for  they  do  in  no  way  identify  this  contract,  but 

Imperial 
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Co. 

V. 

Cohen. 

speak  of  goods  generally.  The  cases  relied  on  are  those  in 
which  the  letter  had  enclosed  in  it,  or  in  some  other  way 
identified,  the  particular  contract,  as  in  Elliott  v.  Dean,  1 Cab. 
& El.  283,  based  on  Wilkinson  v.  Evans,  L.R.  1 C.P.  407. 

Boyd,  C. 

The  appeal  is  allowed,  with  costs  of  appeal.  The  judgment 
below  will  be  reduced  by  this  bill  of  goods,  $191.75,  and  the 
costs  of  this  appeal  set  off  against  the  reduced  judgment  below 
and  costs  of  division  court  to  plaintiff,  without  set-off  by 
defendant  of  extra  costs. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Robinson  v.  England  et  al. 

Costs — Taxation — Appeal — Objections — Solicitor's  Slip — Setting  aside  Certificate. 

Notwithstanding  the  provision  of  Rule  774  that  the  taxing  officer’s  certificate 
of  the  result  of  a taxation  of  costs  shall  be  final  and  conclusive  as  to  all 
matters  not  objected  to  in  the  manner  provided  by  Rules  1182  and  1183,  the 
certificate  may,  in  a proper  case,  be  set  aside  in  order  to  allow  objections  to 
be  carried  in,  and  the  certificate  re-signed  as  of  a later  date  ; and  this  was 
ordered  in  a case  where  the  solicitor  for  the  party  objecting  had  himself 
taken  out  the  certificate,  intending  to  appeal  from  it,  but  at  the  moment  not 
remembering  that  it  was  necessary  to  carry  in  objections  in  writing,  and  had 
promptly  applied  for  relief. 

In  re  Furber,  [1898]  2 Ch.  538,  followed. 

Order  of  Magee,  J.,  affirmed. 

The  plaintiff,  having  recovered  judgment  against  the  defen- 
dant for  costs,  proceeded  to  tax  his  costs  before  the  senior 
taxing  officer  at  Toronto,  who  disallowed  the  costs  of  an  order 
for  a commission  to  take  the  evidence  of  one  Caston  in  California 
and  the  costs  of  taking  the  evidence.  The  taxing  officer  on  the 
30th  November,  1905,  signed  and  issued  his  certificate  of  taxa- 
tion, the  plaintiff’s  solicitor  not  having  brought  in  objections  in 
writing  to  the  taxation,  as  required  by  Con.  Rules  1182  and 
1183. 

The  plaintiff  on  the  4th  December,  1905,  served  upon  the 
defendants  notice  of  a motion  for  leave  to  appeal  from  the 
taxation,  notwithstanding  the  issue  of  the  certificate,  and  to 
vary  the  ruling  of  the  taxing  officer  as  to  the  costs  of  the  com- 
mission and  taking  evidence  thereunder,  and  for  such  other 
order  as  might  be  just. 

The  motion  was  heard  by  Magee,  J.  (who  had  tried  the 
action),  in  Chambers,  on  the  5th  and  9th  January,  1906. 

J.  C.  Hamilton , for  the  plaintiff. 

Joseph  Montgomery , for  the  defendants. 

January  9.  Magee,  J.: — Rule  774*  makes  the  taxing 
officer’s  certificate  final  and  conclusive  in  all  matters  which 
have  not  been  objected  to  as  provided  in  Con.  Rules  1182  and 

* 774.  In  cases  to  which  Rule  773  does  not  apply,  a party  dissatisfied  with 
the  certificate  of  a taxing  officer  may  apply  to  a Judge  in  Chambers  to  review 
the  taxation  as  to  any  item  or  part  of  an  item  which  has  been  objected  to  as 
provided  by  Rules  1182  and  1183  ; but  the  certificate  of  the  taxing  officer  shall 
be  final  and  conclusive  as  to  all  matters  which  have  not  been  objected  to  in 
manner  aforesaid. 


D.  C. 
1906 

Jan.  9. 
Jan.  24. 
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1183,f  under  which  the  objections  are  to  be  made  in  writing- 
before  the  certificate  is  signed. 

Robinson 

V. 

England. 

Appeals  in  the  nature  of  review  of  the  taxation  have  repeat- 
edly been  disallowed  because  of  the  absence  of  written  objections 

Magee,  J. 

before  the  taxing  officer,  or  have  been  limited  to  those  which 
were  in  writing  : see  Snowden  v.  Huntington  (1887),  12  P.R. 
248  ; Campbell  v.  Baker  (1905),  9 O.L.R.  291;  Strousberg  v. 
Sanders  (1889),  38  W.R.  117  ; Craske  v.  Wade  (1899),  80 
L.T.R.  380.  In  Coasineau  v.  Park  (1892),  15  P.R.  37,  where 
the  appeal  is  said  to  have  been  allowed,  it  was  on  the  ground 
that  the  certificate  was  signed  too  soon. 

Here  the  taxing  officer’s  course  was  quite  regular,  and  the 
certificate  was  taken  out  by  the  appellant ; but  it  is  shewn  that 
there  was  the  intention  to  appeal,  and  that  the  slip  which 
occurred  was  owing  to  oversight,  at  the  moment,  of  the  require- 
ment of  the  Rules,  and  was  made  known  within  a few  hours,, 
and  request  made  for  its  rectification. 

In  In  re  Farber,  33  L.J.  303,  343,  [1898]  2 Ch.  538,  after  a. 
review  of  taxation  had  been  refused  on  account  of  the  absence 
of  written  objections,  Kekewich,  J.,  granted  an  order  discharging 
the  certificate  of  taxation,  and  directed  it  to  be  signed  at  a later- 
date  so  as  to  enable  the  appellant  to  put  his  objections  in  writ- 
ing, and  this  order  was  upheld  on  appeal,  as  there  had  been  a 
slip  or  miscarriage  of  justice.  The  circumstances  there  do  not 
materially  differ  from  those  in  the  present  case,  which,  I think,, 
call  for  the  same  relief. 

The  notice  of  motion  is  for  leave  to  appeal  and  for  an  order 
varying  the  taxation,  neither  of  which  can  be  granted,  but  it 
also  asks  for  such  other  order  as  may  be  just.  That  which  I 
propose  making  is,  I think,  sufficiently  cognate  to  the  request 

1 1182. — (1)  A party  dissatisfied  with  the  allowance  or  disallowance  by  the 
taxing  officer  of  the  whole  or  any  part  of  any  item  may,  at  any  time  before  the 
certificate  is  signed,  deliver  to  the  other  party  interested  therein  and  to  the 
taxing  officer,  objections  in  writing  to  such  allowance  or  disallowance,  speci- 
fying concisely  the  items  objected  to,  and  may  thereupon  apply  to  the  taxing 
officer  to  review  the  taxation  in  respect  of  the  same. 

(2)  The  taxing  officer  shall  hold  the  taxation  open  for  a reasonable  time  in 
order  to  allow  such  objections  to  be  delivered. 

1183.  Upon  the  application  the  taxing  officer  shall  reconsider  and  review 
his  taxation  upon  such  objections,  and  he  may  receive  further  evidence  in 
respect  thereof,  and,  if  required,  he  shall  state,  either  in  his  certificate  of 
taxation  or  by  reference  to  such  objections,  the  grounds  and  reasons  of  his. 
decision  thereon,  and  any  special  facts  or  circumstances  relating  thereto. 
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for  leave  to  appeal  to  be  granted  on  the  present  motion,  with- 
out driving  the  appellant  to  make  a special  application  as  in 
In  re  Furber,  and  counsel  for  the  defendants  admits  that  all  the 
facts  are  before  me,  and  does  not  desire  to  file  any  further 
affidavits. 

The  order  should  go  to  set  aside  and  discharge  the  certificate 
of  taxation,  and  direct  that  it  be  not  signed  for  five  days.  This 
delay,  counsel  agree,  will  be  convenient  for  both  sides  to  decide 
upon  what  course  they  will  take. 


D.  C. 
1906 

Robinson 

v. 

England. 
Magee,  J. 


The  defendants  appealed  from  the  order  of  Magee,  J.,  upon 
the  grounds  : (1)  that  under  the  provisions  of  Con.  Rule  774 
the  certificate  of  the  taxing  officer,  when  signed,  was  final  and 
conclusive,  the  same  having  been  signed  in  the  regular  way  and 
not  being  affected  by  any  misunderstanding  or  illegality  in  con- 
nection with  the  signing  thereof  ; (2)  that,  even  if  this  Court  had 
power  to  set  aside  the  certificate,  or  the  circumstances  were  such 
as  to  warrant  the  setting  aside,  it  is  contrary  to  the  Rules  of 
Court  to  interfere  with  the  discretion  of  the  taxing  officer  in 
connection  with  the  allowance  or  disallowance  of  costs  in 
respect  of  which  he  has  the  right,  under  the  Rules,  to  exercise 
his  own  discretion. 


The  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  Street  and  Mabee,  JJ.,  on  the  16th  January,  1906. 

Joseph  Montgomery , for  the  defendants,  discussed  the  cases 
mentioned  in  the  judgment  of  Magee,  J.,  and  referred  also  to 
Cuerrier  v.  White  (1888),  12  P.R.  571  ; Platt  v.  Grand  Trunk 
R.W.  Co.  (1887),  ib.  273;  Stewart  v.  Jarvis  (1868),  27  U.C.R. 
467  ; In  re  Dillon , [1903]  W.N.  49. 

J.  C.  Hamilton,  for  the  plaintiff,  discussed  the  cases  referred 
to,  and  cited,  in  addition,  Sievewright  v.  Leys  (1882),  9 P.R. 
200;  Johnston  v.  Town  of  Petrolia  (1897),  17  P.R.  332; 
Snow’s  Annual  Practice,  1905,  p.  1014;  Rondot  v.  Monetary 
Times  Printing  Co.  (1898),  18  P.R.  141  ; Sherk  v.  Evans  (1895), 
22  A.R.  242. 

Montgomery,  in  reply,  referred  to  the  reports  of  In  re 
Furber  in  79  L.T.R.  266,  67  L.J.  Ch.  593. 

January  24.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.: — In  a carefully  edited  book  of  Practice  In  re  Furber, 
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[1898]  2 Ch.  538,  is  cited  for  this,  that,  where  there  was  a 
blunder,  and  in  order  to  prevent  miscarriage  of  justice,  the 
Master’s  certificate  may  be  set  aside  and  re-signed  and  dated 
as  of  a later  date  so  as  to  enable  objections  to  be  carried  in  as  to 
his  taxation  : Yearly  Practice  for  1905  (Muir  MacKenzie),  p.  709. 
This  rule  is  justified  by  the  reports  as  given  in  (1898)  33  L.J. 
at  pp.  303  and  343. 

It  is  said  in  Campbell  v.  Baker , 9 O.L.R.  295,  that  where,, 
owing  to  the  mistake  of  a solicitor,  objections  have  not  been 
carried  in,  it  is  very  difficult  to  obtain  any  relief.  Difficult  it 
may  be,  but  not  impossible,  according  to  the  well-understood 
principles  and  practice  of  the  Court.  Thus  it  was  said  in  an 
early  case  that  there  is  no  general  rule  with  respect  to  the 
practice  of  the  Court  that  will  not  yield  to  the  demands  of 
justice  : Kennedy  v.  Wakefield  (1870),  18  W.R.  884  ; Burrell  v. 
Nicholson  (1833),  6 Sim.  212.  The  general  power  of  the  Courts 
to  relax  its  rules  exists,  and  it  only  depends  on  whether  a 
sufficient  special  case  is  made  out  to  warrant  its  exercise. 
This  is  recognized  by  Jessel,  M.R.,  in  In  re  Pilcher  (1879),  11 
Ch.D.  905,  907. 

Here  the  mistake  is  one  of  pure  form,  arising  out  of  the 
solicitor’s  slip,  which  he  sought  to  repair  on  the  day  of  its 
occurrence.  The  matters  as  to  the  allowance  or  disallowance  of 
the  costs  of  the  commission  were  all  brought  and  argued  before 
the  taxing  officer,  and  he  passed  upon  them  deliberately — so 
that  all  that  remained  to  be  done  formally  was  to  put  the  objec- 
tions to  his  ruling  in  writing,  that  he  might  answer  them  in 
writing — and  this  could  well  be  done  nunc  pro  tunc,  after  the 
signing  of  the  allocatur  as  before.  But  the  solicitor  omitted  to 
file  his  objections,  and  before  he  could  do  so  the  certificate  was 
signed,  and  technically  the  taxing  officer  was  functus  ojficio. 
But,  upon  application  to  the  Judge  who  tried  the  case,  he  is 
evidently  of  opinion  that  the  costs  of  the  commission  evidence 
should  have  been  taxed,  as  contended  for  by  Mr.  Hamilton,  and 
so  made  the  order  for  opening  up  now  under  appeal.  We  think 
he  had  the  power  to  intervene,  and  that  the  exercise  of  his  dis- 
cretion should  not  be  touched  on  appeal. 

Affirm  order,  but  no  costs. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 
Kennedy  v.  Foxwell  et  al. 


Mortgage — Foreclosure — Parties — Final  Order — Irregularity—  Decease  of  Infant 

Defendant — Right  of  Representatives  to  Redeem — Order  of  Revivor — Practice 

— Account — New  Day. 

An  action  upon  a mortgage,  for  foreclosure,  was  begun  in  1898,  and  the  usual 
judgment  was  pronounced  on  the  30th  January,  1899.  One  of  the  mortga- 
gors defendants  died  on  the  20th  June,  1899,  an  infant,  unmarried,  and 
intestate.  On  the  2nd  May,  1900,  a final  order  of  foreclosure  was  granted, 
no  notice  being  taken  of  the  death  of  the  infant,  and  he  and  not  his  personal 
representatives  or  those  claiming  under  him  being  declared  to  stand  abso- 
lutely debarred  and  foreclosed  : — 

Held,  that  the  final  order  was  irregular  and  was  not  binding  on  the  infant's 
mother,  who  was  not  a party  to  the  action,  and  in  whom  an  undivided  inter- 
est in  the  estate  of  her  deceased  son  vested  at  the  expiration  of  a year  from 
his  death  : and  that  she  was  entitled  to  redeem  and  to  be  added  as  a defen- 
dant, upon  her  own  application. 

Campbell  v.  Holyland  (1877),  7 Ch.  D.  166,  followed. 

An  order  was  made  adding  her  as  a defendant,  and  directing  that  the  action 
be  carried  on  between  the  plaintiff  and  the  continuing  defendants  and  new 
defendant,  and  that  it  stand  in  the  same  plight  and  condition  in  which  it 
was  at  the  time  of  the  infant's  death. 

The  effect  would  be  to  require  a new  account  to  be  taken  and  a new  day  fixed 
for  redemption,  of  which  all  the  defendants  would  be  entitled  to  avail  them- 
selves. 

The  plaintiff  was  the  assignee  of  a mortgage  dated  the  2nd 
July,  1897,  from  Albert  Foxwell,  since  deceased,  and  Llewellyn 
Allan  Foxwell,  Aubrey  Adolphus  Foxwell,  Gertrude  Maude 
Foxwell,  and  Ernest  Walter  Foxwell,  then  all  infants  and  only 
children  of  Walter  Foxwell,  then  deceased,  a brother  of  Albert 
Foxwell,  to  Robert  Hamilton,  on  certain  lands  in  the  township 
of  York. 

Albert  Foxwell  died  on  the  15th  February,  1898,  having 
made  a will  of  which  he  appointed  the  plaintiff  and  W.  G. 
Hannah  executors,  and  by  which  he  bequeathed  to  his  brother 
Llewellyn  $25,000,  and  to  his  sister  Mary  $25,000,  and  the 
residue  of  his  estate  to  the  defendants  Llewellyn  Allan  Foxwell, 
Aubrey  Adolphus  Foxwell,  Ernest  Walter  Foxwell,  and 
Gertrude  Maude  Foxwell. 

The  next  of  kin  of  Albert  Foxwell  were  his  brother 
Llewellyn  and  his  sister  Mary,  and  the  four  infant  mortgagors. 

The  executors  declined  to  act,  and  a temporary  grant  of 
letters  of  administration  to  the  estate  of  Albert  Foxwell  was 
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made  by  the  surrogate  court  of  the  county  of  York  on  the  16th 
July,  1898,  to  the  Trust  Corporation  of  Ontario;  the  duration 
of  the  grant  was  limited  to  three  months  from  its  date. 

The  plaintiff  became  assignee  of  the  mortgage  on  the  19th 
March,  1898. 

On  the  3rd  October,  1898,  with  a view  to  bringing  this 
action,  an  ex  parte  application  was  made  by  the  plaintiff  to  a 
Judge  in  Chambers,  which  resulted  in  an  order  being  made  on 
that  day,  the  operative  part  of  which  was  as  follows : — 

“It  is  ordered  that  John  Hoskin,  of  the  city  of  Toronto,  in 
the  county  of  York,  Esquire,  be  and  he  is  hereby  appointed  to 
represent  the  estate  of  the  late  Albert  Foxwell,  in  his  lifetime 
of  the  township  of  York,  in  the  county  of  York,  yeoman, 
deceased,  who  died  on  or  about  the  15th  day  of  February,  A.D. 
1898,  at  the  township  of  York  aforesaid,  and  who,  at  the  time 
of  his  death,  had  his  fixed  place  of  abode  at  the  township  of 
York  aforesaid,  for  the  purpose  of  this  action,  and  that 
administration  of  the  real  and  personal  estate  and  effects,  rights 
and  credits,  of  the  said  Albert  Foxwell,  be  and  the  same  is 
hereby  granted  to  the  said  John  Hoskin,  limited  for  the  purpose 
only  of  attending,  supplying,  substantiating,  and  confirming  the 
proceedings  already  had,  or  which  may  hereafter  be  had, 
between  the  parties  hereto,  or  any  other  parties,  touching  or 
concerning  the  subject  matter  of  this  action;  and  to  obey  and 
carry  into  execution  all  orders  and  directions  of  the  Court 
relating  to  the  said  subject  matter  and  to  this  action  until 
judgment  shall  be  entered  herein  and  the  execution  thereof 
fully  completed,  but  no  further  or  otherwise,  or  in  any  other 
manner  whatsoever.” 

On  the  8th  of  the  same  month  the  writ  of  summons  was 
issued,  the  defendants  being  the  four  infant  mortgagors  “ and 
John  Hoskin  administratator  ad  litem  of  the  estate  of  Albert 
Foxwell,  deceased.” 

The  plaintiff  claimed  foreclosure,  and  the  writ  was  indorsed 
in  accordance  with  the  practice  in  such  actions. 

Mr.  Hoskin,  as  administrator  ad  litem , entered  an  appear- 
ance, and,  a statement  of  claim  having  been  delivered,  he 
delivered  a statement  of  defence  submitting  his  rights  and 
interests  to  the  protection  of  the  Court. 
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The  plaintiff  thereupon  moved  for  judgment,  under  Con.  L.  C. 
Rule  595,  before  the  Master  in  Chambers,  and  on  the  30th  1906 
January,  1899,  the  usual  judgment  for  redemption  and  sale  was  Kennedy 
pronounced,  and  the  proceedings  ultimately  resulted  in  a final  foxwell. 
order  for  foreclosure  being  made  on  the  2nd  May,  1900, 
attempts  to  sell  the  mortgaged  premises,  which  had  in  the 
meantime  taken  place,  having  been  abortive. 

Neither  the  judgment  nor  the  final  order  of  foreclosure 
reserved  to  the  infant  defendants  a day  to  shew  cause. 

The  defendant  Llewellyn  Allan  Foxwell  died  on  the  20th 
June,  1899,  an  infant,  unmarried  and  intestate,  leaving  him 
surviving  his  brothers,  the  defendants  Aubrey  Adolphus  Fox- 
well  and  Ernest  Walter  Foxwell,  his  sister,  the  defendant 
Gertrude  Maude  Foxwell,  and  his  mother,  Marion  Hill,  who 
applied  to  set  aside  and  vacate  the  final  order  of  foreclosure, 
the  Master's  report,  and  all  other  proceedings  in  the  action 
taken  subsequently  to  the  20th  June,  1899. 

Neither  Marion  Hill  nor  the  beneficiaries  under  the  will  of 
Albert  Foxwell,  nor  his  next  of  kin,  nor  the  next  of  kin  of 
Llewellyn  Allan  Foxwell  (except  such  of  them  as  were  already 
parties)  were  made  parties  to  the  action  or  notified  of  the 
proceedings  in  it. 

In  addition  to  the  motion  made  by  Marion  Hill,  Llewellyn 
Foxwell  and  Mary  Foxwell,  the  beneficiaries  under  the  will  of 
Albert  Foxwell,  moved  to  set  aside  and  vacate  the  order  of  the 
3rd  October,  1898,  appointing  the  administrator  ad  litem  and 
all  proceedings  founded  on  it,  and  to  set  aside  and  vacate  the 
judgment  pronounced  by  the  Master  in  Chambers,  on  the 
ground  that  the  Court  had  no  power  to  appoint  an  adminis- 
trator ad  litem  in  such  an  action  as  this,  and,  if  there  was 
power  to  appoint,  the  appointment  of  such  an  administrator  in 
this  action  was  improper. 

The  defendant  Ernest  Walter  Foxwell,  who  was  still  an 
infant,  also  made  a similar  motion  to  that  made  by  Llewellyn 
Foxwell  and  Mary  Foxwell,  based  on  the  same  grounds  as  were 
taken  in  that  motion,  and  the  following  additional  ones : 

(1)  That  the  appointment  of  an  administrator  ad  litem 
should  be  made  by  the  Court,  and  not  by  a Judge  in  Chambers. 
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(2)  That  there  can  be  no  foreclosure  against  an  adminis- 
trator ad  litem. 

(3)  That  no  estate  or  interest  vests  in  an  administrator  ad 
litem  under  the  Devolution  of  Estates  Act,  and  that  this  action 
was  not  properly  constituted  without  the  appointment  of  a 
general  administrator  to  the  estate. 

(4)  That  the  Master  in  Chambers  had  no  , power  under  the 
Rules  or  practice  of  the  High  Court  to  pronounce  the  judgment 
which  he  did  pronounce. 

(5)  That  if  the  Rules  or  any  statute  of  Ontario  purport  to  j 
confer  power  upon  the  Master  in  Chambers  to  pronounce  judg-  1 
ment  in  an  action,  they  are  ultra  vires ; that  the  power  to  try 

an  action  and  to  pronounce  judgment  is  vested  only  in  a Judge  1 
appointed  by  the  Governor-General  of  Canada. 

(6)  That  the  final  order  of  foreclosure  is  bad  because  a day 
to  shew  cause  was  not  reserved  to  the  infant  defendants. 

The  defendant  Aubrey  Adolphus  Foxwell,  who  had  attained 
his  majority,  also  applied  by  petition  to  open  the  foreclosure  ! ' 
and  to  be  let  in  to  redeem  upon  special  grounds  not  affecting  | 
the  regularity  of  the  proceedings,  but  which,  it  was  contended,, 
entitled  him  now  to  redeem. 

The  motion  of  Marion  Hill  was  based  on  the  fact  that  she  i 
was  one  of  the  persons  interested  in  the  estate  of  Llewellyn 
Allan  Foxwell,  who  died  on  the  20th  June,  1899,  and  the 
contention  that  in  order  to  bind  her  estate  she  should  have 
been  made  a party  to  the  action,  and  that  the  final  order  of 
foreclosure  was,  therefore,  ineffectual  to  put  an  end  to  her  right 
to  redeem.  She  also  relied  on  the  same  grounds  as  were  taken 
by  the  defendant  Aubrey  Adolphus  Foxwell  and  by  Llewellyn  j 
Foxwell  and  Mary  Foxwell. 

By  consent  of  all  parties,  leave  having  been  given  to  appeal  j 
from  the  order  appointing  the  administrator  ad  litem , the 
appeal,  as  well  as  the  motions  to  set  aside  the  various  proceed-  i 
ings  which  were  attacked,  were  set  down  for  hearing  before  a 
Divisional  Court,  and  the  hearing  of  the  petition  of  Aubrey 
Adolphus  Foxwell  stood  over  until  after  the  motions  should 
have  been  finally  disposed  of. 
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The  appeal  and  motions  were  heard  by  Meredith,  C.J.C.P., 
Street  and  Teetzel,  JJ.,  on  the  6th  December,  1905. 

W.  Proudfoot,  K.C.,  for  the  petitioner  Aubrey  Adolphus 
Foxwell  and  for  Marion  Hill. 

W.  E.  Middleton  and  C.  E.  Hollinrake,  for  Llewellyn 
Foxwell  and  Mary  Foxwell. 

F.  W.  Harcourt,  for  the  administrator  ad  litem  and  the 
infants. 

J.  B.  Clarice,  K.C.,  for  the  plaintiff. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General  for  Ontario. 

January  4.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.  J.  (after  stating  the  facts  as  above) : — It  is  clear, 
I think,  that  the  final  order  for  foreclosure  is  irregular  and  is 
not  binding  on  the  applicant  Marion  Hill,  in  whom  the 
undivided  interest  in  the  estate  of  her  deceased  son,  to  which 
she  became  entitled  as  one  of  his  heirs-at-law.  vested  at  the 
expiration  of  a year  from  his  death.  No  notice  was  taken  of 
his  death,  but  the  action  proceeded  as  if  he  were  still  living, 
and  he  and  not  his  personal  representatives  or  those  claiming 
under  him  are  declared  to  stand  absolutely  debarred  and  fore- 
closed. His  personal  representative,  or  at  all  events  some  one 
to  represent  his  estate  in  the  mortgaged  lands,  should  have  been 
made  a defendant,  and  an  order  should  have  been  obtained  to 
continue  the  proceedings  against  the  surviving  defendants  and 
the  person  or  persons  upon  whom  his  estate  in  the  mortgaged 
lands  devolved  upon  his  death. 

Marion  Hill  is,  therefore,  entitled  to  redeem,  and  there  is  no 
reason  why  she  should  be  left  to  bring  a new  action  for  that 
purpose,  if  relief  properly  may  be  given  to  her  in  this  action. 
I think  it  may,  and  the  course  adopted  in  Campbell  v.  Holy- 
land  (1877),  7 Ch.  D.  166,  be  followed,  the  applicant  being 
added  as  a defendant,  and  an  order  made  that  the  action  b*e 
carried  on  between  the  plaintiff  and  the  continuing  defendants 
and  the  new  defendant,  and  that  it  stand  in  the  same  plight 
and  condition  in  which  it  was  at  the  time  of  the  death  of 
Llewellyn  Allan  Foxwell. 

See  also  Jacques  v.  Harrison  (1884),  12  Q.  B.  D.  165,  and 
Mehaffey  v.  Mehaffey,  [1905]  2 I.R.  292. 
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This  will  have  the  effect  of  requiring  a new  account  to  be 
taken  and  a new  day  fixed  for  redemption,  of  which  all  the 
defendants  will  be  entitled  to  avail  themselves,  according  to 
Faulds  v.  Harper  (1886),  11  S.C.R.  639,  at  p.  656. 

Having  come  to  this  conclusion,  I do  not  deal  with  the 
other  objections  taken  to  the  proceedings,  some  of  which,  at 
least,  are  of  a formidable  character,  and  it  may  be  well  for  the 
plaintiff,  in  case  the  action  is  proceeded  with,  to  consider 
whether,  if  he  desires  to  obtain,  in  default  of  redemption,  an 
effectual  foreclosure,  its  constitution  ought  not  to  be  changed  so 
as  to  bring  before  the  Court  the  persons  who  have  become 
entitled  to  the  interest  of  Albert  Foxwell  in  the  mortgaged 
premises. 

Having  regard  to  the  delay  of  the  applicants  in  taking 
proceedings  to  get  rid  of  the  final  order  for  foreclosure,  the  ends 
of  justice  will  be  best  served  by  awarding  costs  to  none  of  the 
parties. 

E.  B.  B. 


( 
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[DIVISIONAL  COURT.] 


COBEAN  ET  AL.  V.  ELLIOTT  ET  AL. 


D.  C. 
1906 


Limitation  of  Actions — Real  Property  Limitation  Act — Tenant  at  Will — Devise 
for  Life  to  Tenant  upon  Condition — Violation  of  Condition. 


Jan.  3. 
March  28. 


A testator,  dying  in  1873,  devised  land  of  which  his  brother  had  been  in 
possession  since  1848  to  his  (the  testator’s)  son  after  the  death  of  his  brother, 
to  whom  he  devised  a life  estate,  “ on  condition  that  he  neither  sells  nor 
rents  the  same  without  consent  in  writing  of  my  son.”  The  brother  con- 
tinued in  possession,  and  on  the  1st  April,  1895,  leased  the  land  (without 
consent)  for  one  year.  The  plaintiffs,  claiming  under  the  son,  sought  to 
recover  possession  from  the  devisee  of  the  brother,  by  an  action  begun  on 
the  29th  May,  1905 

Held,  that  the  brother,  having  openly  set  at  naught  the  condition  of  the  will, 
should  not  be  presumed  to  have  accepted  the  devise,  and  the  Real  Property 
Limitation  Act  was  a bar  to  the  action. 

Semble,  upon  the  evidence,  that  the  brother  went  into  possession  as  tenant  at 
will,  and  that  the  statute  had  run  in  his  favour  before  the  death  of  the 
testator. 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed. 


Action  to  recover  possession  of  land,  tried  before  Falcon- 
bridge,  C.J.K.B.,  without  a jury,  at  Brampton,  on  the  18th 
December,  1905.  The  facts  are  stated  in  the  judgment. 


W.  T.  J.  Lee,  for  the  plaintiffs. 
T.  J.  Blain,  for  the  defendants. 


January  3.  Falconbridge,  C.J.  : — Ejectment  for  the 
east  half  of  the  west  half  of  lot  15  in  the  6th  concession  east 
of  Hurontario  street,  in  the  township  of  Caledon. 

The  plaintiffs  claim  title  as  executors  of  Joseph  Elliott, 
whose  title,  if  any,  was  derived  through  the  will  of  John 
Elliott,  who  admittedly  had  a paper  title. 

The  defendant  Rachel  Elliott  claims  title  by  length  of  pos- 
session, being  the  devisee  of  her  husband,  Andrew  Elliott. 

John  Elliott  and  Andrew  Elliott  were  brothers.  Andrew 
Elliott  went  into  possession  either  under  a contract  of  purchase 
or  under  other  circumstances  which  constituted  him  tenant  at 
will  of  his  brother.  The  first  contention  on  behalf  of  the 
defendants  is  that,  at  the  time  of  the  death  of  John  Elliott, 
Andrew  Elliott  had  acquired  a good  title  by  length  of  posses- 
sion. John  Elliott  died  on  the  17th  July,  1873.  His  will  bears 
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date  the  28th  May  of  the  same  year.  I find  that  the  defen- 
dant’s contention  in  this  respect  is  well-founded,  and  that  the 
twenty  years  then  necessary  had  elapsed,  making  allowance  for 
the  year  which  would  determine  the  tenancy  at  will.  The 
defendant  Rachel  Elliott  came  to  this  country  in  1848,  being 
then  twelve  years  of  age,  and  she  swears  that  from  the  time  of 
her  arrival  in  this  country  she  knew  of  Andrew  Elliott,  whom 
she  married  in  1860,  being  in  possession  of  the  land  and  living 
on  it  as  a bachelor.  It  is  proved  that  Andrew  was  assessed  as 
owner  of  the  lot  since  about  1857,  and  for  three  years  before 
that  in  a capacity  not  exactly  defined. 

But  let  it  be  assumed  for  the  sake  of  argument  that  the 
defendants  have  not  satisfactorily  established  the  above  propo- 
sition. The  state  of  facts  then  is  as  follows.  By  his  said  will 
John  Elliott  assumed  to  dispose  of  the  lands  as  follows  : “ I also 
give  and  bequeath  to  my  son  Joseph  Elliottt  the  east  half  of  the 
west  half  of  lot  number  15  in  the  6th  concession  east  of  Huron- 
tario  street,  in  the  township  of  Caledon,  in  the  county  of  Peel, 
at  the  death  of  my  brother  Andrew  Elliott.  I give  and  bequeath 
to  my  brother  Andrew  Elliott  the  use  of  the  east  half  of  the 
west  half  of  lot  number  15  in  the  6th  concession  east  of  Huron- 
tario  street,  in  the  township  of  Caledon  and  county  of  Peel, 
during  the  term  of  his  natural  life,  on  condition  that  he  neither 
sells  nor  rents  the  same  without  consent  in  writing  of  my  son 
Joseph  Elliott.”  It  is  admitted  by  the  defendant  Rachel  Elliott 
that  her  husband  knew  at  any  rate  of  the  existence  of  the  will, 
and  that  he  was  not  quite  satisfied  with  it ; and  the  plaintiffs 
present  a strong  argument,  based  on  Re  Dunham  (1881),  29 
Gr.  258,  and  on  Re  Defoe  (1882),  2 O.R.  623,  that,  inasmuch  as 
Andrew  Elliott  was  aware  of  the  devise  to  himself,  and  neither 
accepted  nor  rejected  the  same,  but  remained  passive,  he  ought 
to  be  presumed  to  have  accepted  the  devise,  and  that  therefore 
neither  he  nor  his  devisee  could  claim  the  fee  by  virtue  of  his 
possession. 

These  cases  are  effectually  distinguished  from  the  one  in 
hand  by  the  fact  that  Andrew  Elliott  did  not  remain  passive, 
but  actively  and  openly  violated  the  condition  imposed  by  the 
will  that  he  should  neither  sell  nor  rent  the  land.  Twelve  or 
thirteen  years  ago  it  was  rented  for  two  years  to  Thomas 
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McCartney,  who  paid  his  rent  to  Andrew  Elliott,  and  by  written 
lease  bearing  date  the  1st  April,  1895,  Andrew  Elliott  demised 
and  leased  the  land  to  William  Dunn  for  one  year  from  that 
date.  The  writ  in  this  case  was  not  issued  until  the  29th  May, 
1905.  So  that  Andrew  Elliott,  having  thus  openly  set  at 
naught  the  conditions  of  the  will,  the  statute  had  run  in  his 
favour,  even  reckoning  from  the  last  mentioned  date. 

It  is  generally  with  regret  that  I find  myself  constrained  to 
give  effect  to  a claim  of  title  by  length  of  possession,  but  in 
this  case  I am  pleased  to  see  my  way  clear  to  confirm  the  title 
of  this  old  woman  who  has  lived  on  the  premises  for  nearly  half 
a century. 

The  action  will  be  dismissed  with  costs. 


D.  C. 

1906 

Cobean 

v. 

Elliott. 

Falconbridge, 

C.J. 


The  plaintiffs  appealed  to  a Divisional  Court,  and  their 
appeal  was  heard  by  Boyd,  C.,  Magee  and  Mabee,  JJ.,  on  the 
28th  March,  1906. 

The  same  counsel  appeared. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  with  costs,  agreeing  with  the  decision  of  the  Chief 
Justice. 
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[DIVISIONAL  COURT.] 
Bradley  v.  Elliott. 


Vendor  and  Purchaser — Contract  for  Sale  of  Land — Specific  Performance — 

Authority  of  Agent — Statute  of  Frauds — Memorandum  in  Writing — Ab-  ! 

sence  of  Vendor's  Name — Inadequacy  of  Price. 

In  an  action  to  enforce  specific  performance  of  an  alleged  contract  for  the 
sale  of  land  the  only  written  memorandum  of  the  contract  was  a receipt 
for  $100  “in  part  payment  of  lot  16,”  etc.,  describing  it,  mentioning  also 
the  balance  of  the  price  and  the  purchaser’s  name,  but  not  disclosing  the 
name  of  the  vendor,  and  signed  “ P.  W.  Black,  agent — 

Held,  that  this  was  not  sufficient  to  satisfy  the  Statute  of  Frauds,  parol 
evidence  to  supply  the  name  of  the  vendor  not  being  admissible. 

Semble,  also,  on  the  evidence,  that  the  agent  had  no  authority  to  bind  the 
vendor  by  executing  a contract,  and  that,  on  account  of  the  inadequacy  of 
the  price,  the  Court  would  be  slow  to  enforce  specific  performance. 

Judgment  of  Falconbridge,  C.J.K.B.,  reversed. 

An  appeal  by  the  defendant  from  the  judgment  of  Falcon- 
bridge,  C.J.K.B.,  at  the  trial,  dated  31st  October,  1905,  in 
favour  of  the  plaintiff  in  an  action  for  specific  performance  or 
damages  for  breach  of  a contract  alleged  to  have  been  entered 
into  by  the  defendant  for  the  sale  to  the  plaintiff*  of  land  owned 
by  the  defendant.  The  defendant  denied  the  contract  and  set 
up  the  Statute  of  Frauds.  The  only  written  memorandum  of 
the  contract  was  a receipt  for  SI 00  in  part  payment  for  the 
land  described,  signed  by  one  Black  as  “ agent.”  The  trial 
Judge  gave  judgment  for  $650  damages  and  costs. 

The  facts  are  more  fully  stated  in  the  judgment  of  Boyd,  C. 


The  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  Clute  and  Mabee,  JJ.,  on  the  19th  January,  1906. 

H.  L.  Drayton  and  A.  G.  Slaght,  for  the  defendant.  The 
plaintiff  said  he  was  purchasing  for  himself  and  two  others ; he 
now  sues  alone  to  enforce  the  agreement;  the  action  is  defective  j 
for  want  of  parties.  The  plaintiff  paid  a secret  commission  to 
Black  for  the  purpose  of  obtaining  immediate  possession.  The 
“ agent  ” Black  had  no  authority  to  sell.  The  price  ($1,275)  was 
grossly  inadequate ; the  defendant  has  since  made  a contract  to 
sell  for  $1,950.  The  deposit  of  $100  for  which  the  receipt  was 
given  was  paid  to  Black  by  cheque.  There  never  was  a real 
sale.  Black  was  not  an  authorized  agent  to  sell ; at  the  most 
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he  could  obtain  the  names  of  purchasers  and  submit  them  to  the 
defendant.  On  the  question  of  the  scope  of  the  agent’s  author- 
ity, reference  to  11  Dig.  of  English  Case  Law  (Mews),  pp. 
1030-1031;  Hamer  v.  Sharp  (1874),  L.R.  19  Eq.  108;  Prior 
v.  Moore  (1887),  3 Times  L.R.  624 ; Chadburn  v.  Moore  (1892), 
41  W.R.  39  ; Ryan  v.  Sing  (1884),  7 O.R.  266  ; Wilde  v.  Wat- 
son (1878),  1 L.R.  Ir.  402.  Even  if  the  agent  had  authority, 
the  memorandum  is  insufficient  to  satisfy  the  Statute  of  Frauds; 
it  does  not  disclose  the  name  of  the  purchaser:  Butcher  v.  Nash , 
[1889]  W.N.  116;  Maber  v.  Penlcalski  (1904),  15  Man.  L.R. 
236;  McIntosh  v.  Moynihan  (1891),  18  A.R.  237.  As  to  the 
effect  of  the  secret  commission,  reference  to  Dart  on  Vendor  and 
Purchaser,  6th  ed.,  p.  214  ; Glergue  v.  Murray  (1902),  32  S.C.R 
450,452:  Shipway  v.  Broadwood,  [1899]  1 Q.B.  369,  373 
Motives  and  objects  need  not  be  inquired  into  : Hovenden  v. 
Millhoff  (1900),  83  L.T.R.  41. 

W.  S.  Middleboro,  for  the  plaintiff,  cited  Fry  on  Specific 
Performance,  4th  ed.,  pp.  236,  241,  247  ; Dart  on  Vendor  and 
Purchaser,  6th  ed.,  pp.  210,  240,  269,  270  ; 1 Am.  and  Eng. 
Encyc.  of  Law,  2nd  ed.,  pp.  1006-1011 ; Smith  v.  Allen  (1885), 
86  Mo.  178 ; Harty  v.  Gooderham  (1871),  31  U.C.R.  18  ; 
Thorne  v.  BarwicJc  (1866),  16  C.P.  369  : Bowstead’s  Law  of 
Agency,  p.  72;  Rosenbaum  v.  Belson,  [1900]  2 Ch.  267  (dis- 
tinguishing Hamer  v.  Sharp , L.R.  19  Eq.  108);  Devine  v. 
Griffin  (1854),  4 Gr.  603;  Clergue  v.  McKay  (1903),  6 O.L.R. 
51  : Harvey  v.  Facey , [1893]  A.C.  552  ; Carpenter  v.  Churchill 
(1854),  2 W.R.  364. 

Drayton , in  reply. 

January  25.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C. : — The  contract  sued  on  by  Bradley  is  evidenced  by 
the  following  memorandum  of  its  terms  in  the  shape  of  a 
receipt  thus:  “Owen  Sound,  Nov.  9th,  1903.  Received  from 
Bradley  SI 00  in  part  payment  of  lot  16,  12th  con.  Albemarle. 
Balance  $1,175  to  be  paid  on  the  delivery  of  satisfactory 
deed.  P.  W.  Black,  agent.” 

The  name  of  the  vendor  or  owner  is  not  given  or  referred  to. 
Black  signs  the  receipt  as  agent — but  agent  for  whom  ? To 
arrive  at  that,  extrinsic  parol  evidence  is  sought  to  be  given, 
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which  is  against  the  provisions  of  the  Statute  of  Frauds.  Dart 
says  : “ When  the  parties  to  the  contract  appearing  in  the 
memorandum  are  agents,  the  names  of  their  principals  may  be 
proved  by  parol  evidence,  but  this  will  only  be  so  if  the  agents 
contracted  as  principals.  If  an  agent  contracts  as  agent  the 
memorandum  must  sufficiently  identify  his  principal:”  7th  ed., 
p.  235.  The  leading  case  is  Potter  v.  Dujjfield  (1874),  L.R.  18 
Eq.  4,  in  which  like  this  there  was  a memorandum  with  one  of 
the  contracting  parties  neither  named  nor  described,  and  Jessel, 
M.R.,  says : “ I should  be  thrown  upon  parol  evidence  to  decide 
who  sold  the  estate,  who  was  the  party  to  the  contract,  the  Act 
requiring  that  fact  to  be  in  writing : ” p.  8.  That  case  is 
approved  and  followed  in  Jarrett  v.  Hunter  (1886),  34  Ch.  D. 
182,  and  ten  years  later  in  Filby  v.  Hounsell,  [1896]  2 Ch.  737. 
Here  you  cannot  gather  from  the  receipts  (signed  by  agent 
Black)  the  identity  of  one  of  the  contracting  parties.  The 
agent  himself  does  not  purport  to  be  the  contracting  party, 
but  merely  the  recipient  of  the  money,  and  one  will  have  to  find 
out  by  verbal  and  conflicting  evidence  for  whom  the  property 
was  sold.  This  seems  to  be  a fatal  legal  objection  at  the  outset 
to  the  success  of  the  plaintiff : see  White  v.  Tomalin  (1890),  19 
O.R.  513. 

The  defendant  was  out  of  the  country  when  this  sale  was 
made  by  Black,  and  she  appears  not  to  have  returned  till  after 
the  action  was  begun  on  the  27th  July,  1904.  She  writes  a 
letter  from  California  on  the  11th  July,  1904,  saying  she  is 
going  to  return  at  the  end  of  the  month.  She  had  no  inter- 
view with  the  purchaser  nor  any  correspondence  with  him,  and 
there  are  no  papers  available  to  the  plaintiff  to  supply  the 
defect  in  the  memorandum  under  the  Statute  of  Frauds  as  to 
the  name  of  the  other  contracting  party. 

Then  to  deal  with  the  merits.  Whatever  negotiations 
occurred  prior  to  the  first  letter  in  evidence,  the  8th  September, 
1902,  in  which  Mrs.  Elliott  sends  Black  a list  of  lots,  in  which 
this  one,  16  in  12  Albemarle,  appears,  at  the  price  of  $1,800, 
they  came  to  nothing,  and  should  not  enter  into  consideration 
in  order  to  construe  the  correspondence  which  arose  the  next  year, 
in  July,  1903.  The  matter  is  opened  by  Black  writing  to  her 
in  California  : “ Have  you  sold  the  Harrison  lot  (the  one  in 
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•question)  ? Have  sent  a lumber  man  to  see  this  lot,  and  he 
reports  it  worth  about  $1,000.  The  timber  is  small,  and  Harri- 
son took  the  oak  off  before  selling  it  to  Mr.  Elliott.  Supposing 
I can  get  $1,200  cash,  would  you  take  it  ? An  answer  at  your 
earliest  convenience  would  oblige.” 

Answer  is  on  the  24th  September,  1903,  from  California: 
•“  In  reference  to  that  lot  you  wrote  me  some  time  ago,  I mislaid 
it  somehow.  Now,  here  is  my  best  offer — $1,275.  I have  for- 
gotten those  parties’  names  whom  you  wrote  me  about,  but  I 
know  timber  is  certainly  more  valuable  than  when  Mr.  Elliott 
bought.” 

No  answer  was  sent  to  this,  but  on  the  9th  November,  1903, 
Black  undertook  to  sell  to  Bradley  for  $1,275,  and  advised  the 
defendant  by  telegram  of  same  day,  post  card  dated  the  10th 
November,  and  lawyer’s  letter  of  the  12th  November,  enclosing 
a deed  for  her  signature.  On  the  19th  November  she  writes 
Black  objecting  to  the  form  of  the  deed,  that  it  should  be  “ an 
administratrix  deed  ...  so  there  is  no  use  wasting  money 
and  I will  wait  till  I hear  from  you.  I was  just  writing  you  to 
take  it  off  the  market  when  I got  the  cablegram,  because  my 
valuator  must  have  been  away  out  far.”  No  reply  to  this 
apparently. 

On  the  27th  November  she  writes  again  : “ . . . I have 

decided  not  to  sell  that  lot  unless  I get  more  money.  Had  I 
received  it  shortly  after  I wrote  you,  I had  a chance  to  invest 
here,  but  now  I think  it  just  as  safe  in  timber.  I wrote  you  in 
reference  to  deed.  Had  I known  I would  have  had  you  pre- 
pare papers  in  Chesley,  but  I feel  I made  a mistake  to  sell  for 
ihat,  so  I have  signed  no  paper,  nor  will  until  I hear  of  more 
money.” 

And  sent  telegram  of  the  28th  November : “ Will  not  sell 
for  what  I offered  ; mistake  in  deed.” 

Black’s  answer  is  of  the  23rd  December,  1903,  in  which  he 
says : “ I sold  the  lot  on  the  authority  of  your  letter  of  24th 
September,  took  a deposit,  gave  a receipt  therefor.  Deed  made 
out,  and  I don’t  like  to  be  doing  business  in  this  way.  If  all 
the  heirs  of  your  late  husband  have  signed  off,  the  deed  is  all 
right.”  Black  himself,  therefore,  places  his  authority  on  the 
letter  of  the  24th  September,  1903,  and  in  that  all  that  is  said 
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by  the  owner  is,  “ Here  is  my  best  offer,  $1,275.”  That  gave 
the  opportunity  to  Black  of  accepting  that  offer  on  his  own 
behalf  or  on  behalf  of  another — but  no  right  to  close  a sale 
without  submitting  the  offer  to  the  owner.  That  is  what,  she 
says  in  her  evidence,  she  expected  to  be  done,  and  that  is 
the  sound  legal  position.  True,  in  her  later  letter,  after  Black 
sends  deed,  she  writes  as  if  Black  might  sell,  but  she  ought  not 
to  be  held  too  strictly  to  her  comments  on  what  had  happened, 
as  if  she  were  acting  under  advice.  No  authority  was  given 
except  in  the  letter,  and  that  cannot  be  rightly  construed  as 
giving  plenary  power  to  sell  and  conclude  the  bargain  without 
reference  to  her.  Indeed  I should  be  disposed  to  think  it  would 
be  open  to  her  to  resile  from  the  offer  after  the  long  delay — it 
should  be  accepted  promptly,  and  a delay  of  less  than  a month 
has  been  held  unreasonable  and  fatal : Thornbury  v.  Bevill 
(1842),  1 Y.  & C.C.C.  554. 

She  repudiates  the  sale  in  the  letters  to  Black  and  suspects 
his  fidelity  to  her  interests  in  dealing  with  the  property,  both 
in  lowering  the  value  in  his  letter  to  her  prior  to  the  sale,  and 
in  his  receiving  a sum  for  commission  from  the  purchaser  with- 
out her  privity.  Apart  from  the  legal  objection,  I think  the 
Court  should  be  slow  to  enforce  the  specific  performance  under 
the  circumstances,  when  the  land  is  about  double  the  value  of 
what  the  purchaser  gets  it  for  from  Black.  But  on  the  want 
of  a sufficient  memorandum,  I would  dismiss  the  action  and 
allow  the  appeal  with  costs  to  the  defendant. 

As  to  this  not  being  an  authority  to  sell,  the  cases  are  col- 
lected in  Rosenbaum  v.  Belson,  [1900]  2 Ch.  267,  and  perhaps 
the  nearest  to  this  is  Prior  v.  Moore,  3 Times  L.R.  624,  where 
the  agent  was  told  to  put  the  lot  on  his  list  and  was  given  the 
lowest  price. 


E.B.B.. 
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[STREET,  J.] 

The  Trusts  and  Guarantee  Company,  Limited 

y. 

The  Abbott  Mitchell  Iron  and  Steel  Company  of 
Ontario,  Limited,  et  al. 

Company — Mortgage  to  Secure  Bonds — Liberty  to  Carry  on  Business — Pledge  of 
Material  and  Debts  to  Secure  Advances — Validity  of — Approval  of  Share- 
holders— R.S.O.  1897,  ch.  191,  secs.  46,  49. 

Plaintiffs  being  trustees  for  the  bondholders  of  the  defendant  company  under 
a mortgage  of  all  its  real  estate  and  assets,  containing  a trust  in  the  words 
“ upon  trust  that  the  trustees  shall  permit  the  company  to  continue  and 
carry  on  the  undertaking  and  business  of  the  company  ...  as  the 
directors  may  deem  expedient  (and  the  company  may  pledge  or  mortgage 
the  stock-in-trade,  finished  or  unfinished,  and  the  raw  material  therefor,  but 
may  not  pledge  the  real  property,  fixtures,  machinery  or  plant,  or  any  part 
thereof),”  brought  action  to  recover  certain  material,  manufactured  and 
unmanufactured,  pledged,  and  certain  debts  due  the  company,  transferred, 
to  a bank  for  advances  made  : — 

Held,  in  the  circumstances  of  this  case,  that  the  directors  of  the  company, 
notwithstanding  the  mortgage,  had  the  right  to  pledge  the  material  to  the 
bank,  and  that  without  a two-thirds  vote  of  the  shareholders  of  the  company, 
required  by  the  Ontario  Joint  Stock  Companies  Act,  sec.  49,  and  that  the 
transfer  of  the  debts  to  the  bank  was  a necessary  power  in  the  directors  in 
order  to  carry  on  the  business  under  section  46,  and  that  both  securities 
were  valid  in  the  hands  of  the  bank. 

The  Merchants  Bank  of  Canada  v.  Hancock  (1883),  6 O.R.  285  ; Macdougall  v. 
Gardiner  (1875),  1 Ch.  D.  13,  and  Burland  v.  Earle  (1901),  18  Times  L.R. 
41,  followed. 


1902 

3rd  & 4th 
Feb. 


This  was  an  action,  brought  on  behalf  of  the  bondholders  of 
the  defendant  company,  by  the  plaintiffs,  to  whom  all  the  assets 
of  the  defendant  company  had  been  transferred  by  mortgage  to 
secure  the  holders  of  the  bonds  issued. 

The  mortgage  to  the  plaintiffs  contained  a trust  which  was 
in  these  words : “ Upon  trust  that  the  trustees  shall  permit  the 
company  to  continue  and  carry  on  the  undertaking  and  busi- 
ness of  the  company  at  or  upon  the  said  works  and  premises 
and  elsewhere  in  connection  therewith,  as  the  directors  may 
deem  expedient  (and  the  company  may  pledge  or  mortgage  the 
stock-in-trade,  finished  or  unfinished,  and  the  raw  material 
therefor,  but  may  not  pledge  the  real  property,  fixtures, 
machinery  or  plant,  or  any  part  thereof). 

The  action  was  tried  at  Toronto  on  the  3rd  and  4th  of 
February,  1902,  before  Street,  J.,  without  a jury. 
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Aylesworth,  K.C.,  and  Boland , for  the  plaintiffs. 

Worrell,  K.C.,  and  Gwynne,  for  the  defendants,  the  Bank  of 
Montreal. 

D.  E.  Thomson,  K.C.,  and  W.  N.  Tilley,  for  the  defendants^ 
Camp,  Buxton  & Mitchell. 

A.  R.  Clute,  for  the  defendants,  the  Abbott  Mitchell  Company. 

At  the  trial  it  appeared  that  the  defendants,  the  Bank  of 
Montreal,  had  made  certain  advances  to  the  Abbott  Mitchell 
Company,  and  had  taken  as  security  therefor  certain  “ stock-in- 
trade,  finished  and  unfinished,  and  the  raw  material  therefor,’" 
under  the  circumstances  set  out  in  the  judgment,  and  a transfer 
of  debts  owing  to  the  company  ; and  the  question  in  the  action 
was,  whether  the  bank  could  hold  these  as  against  the  plaintiffs. 

Street,  J.,  at  the  close  of  the  case : — The  plaintiffs  claim 
under  a mortgage  from  the  company,  purporting  on  its  face  to 
cover  both  the  real  and  personal  estate,  fixtures  and  undertak- 
ing, tools,  and  all  the  credits,  assets,  and  everything  belonging  to*  j 
the  company;  and,  no  doubt,  as  between  the  Abbott  Mitchell 
Company  and  the  plaintiffs,  the  Trusts  & Guarantee  Company, 
the  document  passes  everything  that  belonged  to  the  company ; 
but  the  question  is,  whether  it  passes  it,  as  against  the  defen- 
dants, the  Bank  of  Montreal,  who  have  some  commercial 
securities  against  the  defendants,  the  Abbott  Mitchell  Company,, 
and  against  the  other  three  persons  who  have  also  made 
commercial  advances  to  them. 

[The  learned  Judge,  after  considering  the  mortgage  to  the  j 
plaintiffs,  was  of  opinion  that  the  “ stock-in-trade,  finished  and 
unfinished,  and  the  raw  material  therefor,”  as  between  the 
plaintiffs  and  the  defendant  company,  passed  to  the  plaintiffs, 
by  those  words,  subject  to  the  authority  to  pledge  these  articles, 
which  was  contained  in  the  trust,  already  mentioned,  and  pro- 
ceeded as  follows  : — ] 

The  mortgage  does  not  pass  the  chattels  and  after-acquired 
property  which  are  referred  to  in  it,  as  against  subsequent 
purchasers  or  encumbrancers,  because  these  words  are  too 
general,  under  the  authorities,  to  cover  them ; so  that,  although 
as  between  the  parties,  all  the  material  manufactured  and 
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unmanufactured  would  pass  to  the  plaintiffs,  it  would  not  pass 
to  the  plaintiffs  as  against  subsequent  purchasers  or  subsequent 
mortgagees. 

Then  the  question  comes,  what  rights  the  defendants  have 
to  this  material,  manufactured  and  unmanufactured.  That  is 
the  first  question  to  be  considered. 

That  material  has  been  pledged  by  the  defendants,  the  com- 
pany, to  the  bank  under  certain  securities  which  are  authorized 
by  sec.  74  of  the  Bank  Act.  I think  that  under  the  terms  of 
the  mortgage,  the  Abbott  Mitchell  Company  have  a perfect  right, 
a complete  right,  to  pledge  that  material  for  the  purpose  of  carry- 
ing on  their  business,  and  that  the  subsequent  clause  in  the 
mortgage,  which  provides  that  the  advances  made  by  the  plain- 
tiffs shall  have  priority  over  every  other  advance  made  to  the 
company,  does  not  interfere  with  the  power  which  is  given  to 
the  company  to  pledge  or  mortgage  the  stock-in-trade  finished 
or  unfinished  in  the  raw  material.  So  that,  there  was  power  in 
the  Abbott  Mitchell  Company,  notwithstanding  this  mortgage, 
to  create  a first  lien  upon  its  finished  and  unfinished  stock-in- 
trade  and  raw  material  in  favour  of  the  bank  and  in  favour  of 
any  person  who  would  advance  money  upon  it. 

Dealing  with  that  portion  of  the  pledge,  the  question  arises, 
whether  the  position  of  the  bank  is  really  that  of  a subsequent 
purchaser,  that  is  to  say,  whether  their  security  is  a valid  one. 

A by-law  for  the  purpose  of  raising  the  money  was  passed 
by  the  directors,  and  the  by-law  was  approved  at  a general 
meeting  of  the  company,  but  it  does  not  appear  that  a special 
meeting  was  called  for  the  purpose  (R.S.O.  1897,  ch.  191,  sec.  49), 
though  it  appears  that  a very  large  majority  of  the  shares  were 
represented  at  the  shareholders’  meeting ; in  fact,  taking  the 
signatures  to  the  agreement  under  which  these  advances  were 
practically  guaranteed  in  the  first  place,  and  adding  the  persons 
who  signed  the  agreement,  but  who  were  not  present  at  this 
meeting,  it  appears  that  1,425  shares  out  of  1,500  shares  voted 
or  would  have  voted  in  favour  of  the  document  and  the 
advances. 

I think  that  I am  bound,  or  at  all  events  that  I ought  to 
follow  the  decision  of  the  Chancellor  in  The  Merchants  Bank  of 
Canada  v.  Hancock  (1883),  6 O.R.  285,  in  which  he  holds  that 
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advances  of  this  kind — which  are  merely  for  the  obtaining  of 
money  from  a bank  upon  securities  authorized  by  the  Bank 
Act  for  the  purpose  of  enabling  the  company  to  carry  on  its 
current  affairs — were  not  required  to  be  authorized  by  a by-law 
passed  at  a meeting,  especially  called  for  the  purpose,  and  by 
two-thirds  of  the  votes  present,  but  that  they  fall  within 
another  clause  of  the  Companies’  Act  (sec.  46)  which  enables  the 
directors  to  enter  into  transactions  for  carrying  on  the  ordinary 
business  of  the  company ; so  that  my  conclusion  in  regard  to 
that  security  is,  that  the  directors  of  the  company  have  a right 
to  enter  into  these  transactions  without  the  two-thirds  vote  of 
the  company,  but  under  their  general  power ; and,  if  they  had 
not  that  power  that  the  facts  in  evidence  shew  that  the  share- 
holders of  the  company  were  almost  unanimous  in  support  of 
the  validity  of  the  security  which  has  been  given,  and  under 
the  cases  of  Macdougall  v.  Gardiner  (1875),  1 Ch.  D.  13,  and 
the  late  case  of  Burland  v.  Earle  (1901),  18  Times  L.R.  41,  I 
think  the  security  in  either  view  should  be  upheld. 

Then,  the  next  question  is  regarding  the  advances  made  by 
the  bank  on  the  transfer  of  the  debts.  It  appears  that  from 
the  beginning  of  the  trading  operations  of  the  company,  they 
sold  very  largely  to  railways  and  large  proprietors  of  that  kind, 
who  refused  to  accept  drafts  of  the  company  for  the  amount  of 
the  sales  to  them,  and  that  they  sold  on  four  months’  time  or  a 
discount  for  cash.  Being  uncertain  whether  their  customers 
would  take  the  four  months’  credit  or  would  pay  the  cash,  they 
preferred  not  to  draw  upon  the  customers,  because  if  they 
elected  to  pay  cash,  the  drafts  were  very  apt  to  come  back ; so 
instead  of  that,  upon  making  a sale,  they  transferred  the 
account  to  the  bank  and  cashed  it  at  the  bank  just  as  if  they 
were  cashing  a draft  for  the  amount  of  the  sale.  That  was  the 
way  they  carried  on  their  business  instead  of  the  more  usual 
way  of  drawing  on  the  customer  for  the  amount  of  the  goods 
sold  them.  That  was,  therefore,  a necessary  power  in  them  if 
they  were  to  carry  on  business  at  all. 

It  is  contemplated  by  this  instrument,  and  it  is  expressly 
provided  by  it,  that  the  trustees  were  to  permit  the  company  to 
carry  on  the  business  of  the  company  as  they  might  consider  it 
expedient. 
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They  considered  it  expedient,  in  carrying  on  the  business  of 
the  company,  that  they  should  discount  these  accounts  in  the 
manner  I have  stated,  and  although  the  mortgagees  have,  under 
their  mortgage,  a transfer  of  all  the  securities  and  assets  of  the 
company,  it  is  subject  to  the  power  of  the  company  to  carry  on 
their  business  in  the  way  that  I have  mentioned ; and  therefore 
the  mortgagees  could  not  interfere  with  the  right  of  the 
directors  to  obtain  these  advances  in  the  manner  I have 
indicated.  These  also  come  within  the  same  principle  as  those 
to  which  I have  referred,  as  being  laid  down  in  Merchants  Bank 
v.  Hancock  and  Macdougall  v.  Gardiner ; so  that  the  Abbott 
Mitchell  Company  were  within  their  rights,  in  borrowing  these 
moneys  from  the  bank  with  the  aid  of  the  securities  upon 
which  they  borrowed  them,  and  the  securities  are  good  in  the 
hands  of  the  bank,  although  the  formalities  required  by  the  Act 
in  cases  of  borrowing  were  not  strictly  complied  with ; they 
were  amply  within  the  powers  of  the  company. 

Under  all  the  circumstances,  I think  the  action  must  be 
dismissed  with  costs. 

G.  A.  B. 
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D.  C. 
1905 

Dec.  7. 
C.  A. 


Rex  v.  Leconte. 

Criminal  Law — Conviction  for  Keeping  Bawdy  House — Criminal  Code , secs.. 
207,208 — Warrant  of  Commitment — Justices  of  the  Peace — Jurisdiction — 
Habeas  Corpus — Amended  Warrant — Reception  on  Appeal — Form  of  Con- 
viction— Statement  of  Offence. 


The  prisoner  was  convicted  before  three  justices  of  the  peace  for  being  the 
keeper  of  a disorderly  house,  bawdy  house,  or  house  of  ill  fame,  or  house 
for  the  resort  of  prostitutes — following  the  words  of  sub-sec.  (j.)  of  sec.  207 
of  the  Criminal  Code — and  was  committed  to  gaol  for  six  months  under  a 
warrant  signed  by  two  of  the  justices.  She  obtained  a writ  of  habeas  corpus , 
and  upon  the  return  of  it  moved  for  her  discharge,  which  was  refused  by  a 
Divisional  Court.  She  then  appealed  to  the  Court  of  Appeal,  and,  after  the 
appeal  had  been  argued  and  judgment  reserved,  the  justices  returned  a 
further  warrant  of  commitment  signed  by  all  three  justices,  which  was 
received  by  the  Court  of  Appeal. 

The  offence  was  stated  to  have  been  committed  in  a city,  for  which  there  was 
a police  magistrate.  The  warrant  returned  to  the  Court  of  Appeal  was 
signed  by  all  three  justices,  under  their  respective  seals,  and  set  forth  a 
conviction  by  them,  all  acting  in  the  absence  of,  and  one  at  the  request  of, 
the  police  magistrate  : — 

Held,  that  under  sec.  208  of  the  Criminal  Code,  as  amended  by  57  & 58  Viet, 
ch.  57,  one  justice  had  jurisdiction  to  adjudicate  upon  the  charge,  and  by 
R.S.O.  1897,  ch.  87,  sec.  7,  had  authority  to  act  in  the  city  in  the  absence  of 
the  police  magistrate;  and  if  authority  be  given  to  one  justice  it  may  be 
executed  by  any  greater  number,  and  the  fact  that  others  join  in  making 
the  conviction  does  not  invalidate  the  proceeding. 

Held,  also,  that  the  conviction  and  commitment,  following  the  language  of 
sub-sec.  (j.)  of  sec.  207  of  the  Code,  properly  set  out  and  disclosed  the 
offence  : sec.  846  (2)  of  the  Code  (63  & 64  Viet.  ch.  46). 

Order  of  a Divisional  Court  affirmed. 


Motion  by  the  prisoner,  on  the  return  of  a habeas  corpus,. 
for  an  order  discharging  her  from  custody  under  a warrant 
dated  the  15th  August,  1905,  committing  her  to  the  common 
gaol  of  the  county  of  Brant,  and  reciting  a conviction  for  being 
the  keeper  of  a disorderly  house,  bawdy  house,  or  house  of  ill- 
fame,  or  house  for  the  resort  of  prostitutes,  in  the  city  of 
Brantford.  The  warrant  was  signed  by  two  justices  of  the 
peace  for  the  county  of  Brant,  but  the  commitment  purported 
to  be  made  by  three  justices.  The  warrant  directed  imprison- 
ment for  six  months.  The  offence  was  stated  to  have  been 
committed  on  the  3rd  August,  1905. 

The  motion  was  made  to  a Judge  in  Chambers  and 
adjourned  before  a Divisional  Court,  and  was  heard  by 
Meredith,  C.J.  C.  P.,  Teetzel  and  Mabee,  JJ.,  on  the  7th 
December,  1905. 
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A.  R.  Hassard , for  the  prisoner.  The  warrant  should  have 
been  signed  by  all  the  committing  justices.  The  warrant  does 
not  state  when  the  six  months  is  to  begin.  The  main  objection 
is,  that  the  commitment  discloses  no  offence ; it  purports  to  be 
under  sec.  207  of  the  Criminal  Code,  and’  should  state  that  the 
prisoner  is  a loose,  idle,  or  disorderly  person,  or  a vagrant;  sub- 
sec. ( j .)  is  not  in  itself  prohibitive.*  Upon  this  point  I ask  the 
Court  to  follow  The  King  v.  Keeping  (1901),  4 Can.  Crim.  Cas. 
494,  497.  The  section  is  primarily  aimed  at  vagrancy.  The 
King  v.  McCormack  (1903),  7 Can.  Crim.  Cas.  135,  is  the 
converse  case.  I refer  also  to  The  King  v.  Kneeland  (1902), 
6 Can.  Crim.  Cas.  81  ; and,  as  to  departing  from  adjudged  cases, 
to  Rex  v.  Martin  (1905),  9 O.L.R.  218,  228. 

J.  R.  Cartwright , K.  C.,  for  the  Crown.  The  King  v. 
McCormack  is  a decision  in  favour  of  upholding  the  commit- 
ment. The  form  is  sufficient — it  follows  the  words  of  the 
statute.  See  sec.  611  of  the  Code.  The  four  expressions 
“ disorderly  house,”  etc.,  all  mean  the  same  thing. 
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At  the  conclusion  of  the  argument  the  judgment  of  the 
Court  was  delivered  by  Meredith,  C.J. : — I do  not  think  we 
need  be  troubled  with  any  difficulty  about  the  misfortune  that 
would  arise  from  conflicting  decisions  in  the  different  Provinces 
upon  a similar  criminal  enactment,  because  in  the  two  cases 
cited  by  Mr.  Hassard  we  have  that  conflict. 

Mr.  Justice  Weatherbe,  in  the  Nova  Scotia  case,  The  King 
v.  Keeping , 4 Can.  Crim.  Cas.  494,  was  of  opinion — he  gives  no 
reasons  for  it — that  it  was  not  sufficient  to  charge  the  offence 
as  it  is  stated  in  the  commitment  of  the  applicant  in  this  case 
(p.  497). 

Chief  Justice  Hunter,  in  the  case  of  The  King  v.  1 Mc- 
Cormack, 7 Can.  Crim.  Cas.  135,  came  to  exactly  the  opposite 
conclusion,  and  held  that  a conviction  in  the  form  in  which, 

* By  sec.  207,  “ Every  one  is  a loose,  idle  or  disorderly  person  or  vagrant 
who—  . . . (j. ) is  a keeper  or  inmate  of  a disorderly  house,  bawdy  house 

or  house  of  ill-fame,  or  house  for  the  resort  of  prostitutes.  . . 

And  by  sec.  208  (as  amended  by  57  & 58  Viet.  ch.  57),  “ Every  loose,  idle 
or  disorderly  person  or  vagrant  is  liable,  on  summary  conviction,  to  a fine  not 
exceeding  $50  or  to  imprisonment,  with  or  without  hard  labour,  for  any  term 
not  exceeding  six  months,  or  to  both.” 
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0.  A.  according  to  the  view  of  Mr.  Justice  Weatherbe,  the  conviction 
should  be  framed,  was  bad,  and  that  the  course  which  was 
Rex  adopted  in  this  case,  and  which  is  objected  to  by  Mr.  Hassard, 

Leconte.  was  the  proper  course  to  be  taken.  That  is  the  ground  upon 
„ _ which  that  conviction*  was  quashed. 

Meredith,  C.J.  *■ 

We  shall,  perhaps,  preserve  the  equilibrium  if  we  determine 
in  accordance  with  the  view  taken  by  Chief  Justice  Hunter, 
which  is  our  own  view,  that  this  is  a proper  way  of  charging 
an  offence  under  a section  of  that  character. 

It  is  idle  to  argue  that  the  statute  is  confined  to  vagrants, 
in  the  ordinary,  primary  sense  of  the  term.  The  headings  do 
not  control  the  provisions  of  the  enactment,  and  it  is,  besides, 
plain  from  the  provisions  of  the  section  itself  that  the  term 
“ vagrant  ” is  not  comprehensive  enough  to  cover  the  classes  of 
persons  who  are  brought  within  the  reach  of  the  criminal  law 
under  sec.  207.  It  seems  to  me  that  this  offence  is  properly 
charged,  as  it  is  in  the  very  words  of  the  enactment,  and  that 
the  prisoner  should  be  remanded  into  custody. 

The  prisoner  appealed  to  the  Court  of  Appeal,  and  the 
appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren, 
JJ.A.,  and  Clute,  J.,  on  the  24th  January,  1906. 

J.  B.  Mackenzie , for  the  prisoner.  The  words  of  sub-sec. 
(j.)  of  sec.  207  of  the  Code  cover  two  distinct  offences,  keeping 
a bawdy  house  and  keeping  a house  of  assignation.  The  com- 
mitment does  not  say  which  is  intended,  and  is  therefore  bad  : 
Regina  v.  McKenzie  (1885),  2 Man.  L.R.  168.  The  King  v. 
McCormack , 7 Can.  Crim.  Cas.  135,  is  not  opposed  to  The  King 
v.  Keeping,  4 Can.  Crim.  Cas.  494,  and  I rely  on  both.  No  form 
of  conviction  is  given  in  the  Code.  It  must  be  found  that  the 
defendant  is  a loose,  idle,  or  disorderly  person,  or  vagrant. 
The  evidence  is  not  returned,  so  there  is  nothing  to  warrant  an 
amendment.  I rely,  however,  mainly  on  the  objection  that  the 
power  to  convict  cannot  be  presumed  in  the  three  justices. 
The  conviction  was  made  by  the  three.  The  only  person  who 
could  make  either  was  the  one  justice,  and,  if  more  than  one 
could  convict,  the  power  did  not  extend  to  commitment.  The 
offence,  if  any,  was  committed  in  the  city  of  Brantford,  and 
•only  the  police  magistrate  for  the  city  had  jurisdiction.  He 
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could  request  a justice  to  act  for  him,  but  the  justice  requested 
could  not  request  two  others.  I refer  to  Regina  v.  Riley 
(1884),  12  P.  R.  98;  In  re  Leibes  v.  Ward  (1880),  45  U.  C.  R. 
375.  The  warrant  of  commitment  was  not  properly  sealed;  two 
functionaries  cannot  use  a common  seal ; they  have  used  the 
police  magistrate’s  seal. 

J.  R.  Cartwright,  K.  C.,  for  the  Crown.  Jurisdiction  is 
given  to  a magistrate  by  sec.  783  (/.)  of  the  Code.  A ‘‘common 
bawdy  house”  is  defined  by  sec.  195.  By  sec.  611  it  is  suffi- 
cient to  charge  an  offence  in  the  language  of  the  section  which 
creates  the  offence.  See  also  secs.  612,  907  ; The  Queen  v. 
McDonald  (1898),  6 Can.  Crim.  Cas.  1 ; The  King  v.  Brine 
(1904),  8 Can.  Crim.  Cas.  54.  One  magistrate  is  sufficient:  see 
sec.  208,  as  amended.  There  is  no  authority  covering  the 
point  about  the  three  justices.  See  sec.  886  of  the  Code ; 
Arscott  v.  Lilley  (1886),  11  O.R.  153,  164,  166. 

Mackenzie , in  reply,  referred  to  Rex  v.  York  (1770),  5 Burr. 
2684;  In  re  Crow  (1865),  1 U.C.L.J.N.S.  302;  Smith  v. 
Moody,  [1903]  1 K.B.  56. 

February  6.  Moss,  C.J.O. : — Appeal  by  the  prisoner  from 
an  order  of  a Divisional  Court  made  upon  the  return  of  a writ 
of  habeas  corpus  refusing  her  discharge  and  remanding  her  into 
custody.  The  objections  made  before  the  Divisional  Court  were 
that  the  warrant  of  commitment  was  bad  because  it  disclosed 
no  offence,  and  because  it  should  have  been  signed  by  all  the 
committing  justices,  whereas  only  two  signed  it. 

Upon  the  appeal  additional  grounds  were  urged,  those 
chiefly  relied  on  being,  that  the  committing  justices  were  not 
shewn  to  have  authority  to  commit,  the  conviction  and  com- 
mitment having  been  made  in  the  city  of  Brantford  by  three 
justices  of  the  peace,  whereas  there  is  a police  magistrate  in 
and  for  the  city  of  Brantford ; that  if  there  was  a deputation 
of  his  authority  by  the  police  magistrate,  it  must  be  presumed 
to  have  been  to  Nelson  Howell,  J.P.,  alone,  the  summons  having 
been  signed  by  him  alone,  and  the  other  justices  had  no 
authority  to  participate  in  the  proceedings,  and  a conviction  by 
them  was  bad ; that  the  warrant  of  commitment  was  not  pro- 
perly sealed ; and  that,  in  any  case,  it  was  not  shewn  on  the 
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face  of  the  commitment  that  the  authority  of  the  justices 
continued  beyond  the  making  of  the  conviction,  and  therefore 
it  did  not  appear  that  there  was  jurisdiction  to  make  the 
commitment. 

After  the  argument  a further  warrant  of  commitment  was 
returned,  signed  by  all  three  committing  justices  and  under 
their  respective  seals,  setting  forth  a conviction  of  the  prisoner 
by  them,  all  acting  in  the  absence  of,  and  Nelson  Howell  also 
acting  at  the  request  of,  the  police  magistrate. 

Assuming  the  justices  to  have  jurisdiction  in  the  premises, 
the  production  of  this  document  puts  an  end  to  all  questions  as 
to  the  form  and  sufficiency  of  the  commitment. 

As  to  the  other  objections,  it  is  shewn  on  the  face  of  the 
conviction  that  Nelson  Howell  was  acting  in  the  absence  of  the 
police  magistrate,  and  this  fact  was  sufficient  to  give  him 
jurisdiction  in  the  premises.  The  conviction  also  states  that 
Nelson  Howell  was  acting  at  the  request  of  the  police  magis- 
trate, but  a request  was  not  necessary  to  the  former’s  jurisdic- 
tion, the  latter  being  absent.  Section  7 of  R.S.O.  1897,  ch.  87, 
enacts  that : “ No  justice  of  the  peace  shall  admit  to  bail,  or 
discharge  a prisoner,  or  adjudicate  upon,  or  otherwise  act  in 
any  case  for  a town  or  city  where  there  is  a police  magistrate, 
except  at  the  Court  of  General  Sessions  of  the  Peace,  or  in  the 
case  of  the  illness,  absence,  or  at  the  request  of  the  police 
magistrate.”  Hence,  under  this  provision,  a justice  of  the 
peace  has  authority  to  act  in  case  of  the  absence  of  the  police 
magistrate,  without  any  other  authority.  He  may  also  act  at 
the  request  of  the  police  magistrate,  but  in  that  case  illness  or 
absence  does  not  appear  to  be  a necessary  precedent. 

Here  it  appears  that  the  police  magistrate  was  absent,  and 
therefore  Mr.  Howell  had  authority  to  issue  the  warrant,  and 
under  sec.  208  of  the  Criminal  Code,  as  amended  in  the  year 
1894  by  57  & 58  Viet.  ch.  57,  to  adjudicate  upon  the  charge 
sitting  alone,  for  the  effect  of  that  enactment  is  to  give  one 
justice  of  the  peace  jurisdiction  to  deal  with  a charge  of  the 
kind  preferred  in  this  case. 

If  authority  be  given  to  one  justice  of  the  peace,  it  may  be 
executed  by  any  greater  number,  and  the  fact  that  others  sit 
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with  him  and  join  in  making  the  conviction  does  not  invalidate 
the  proceeding : Paley  on  Convictions,  8th  ed.,  p.  38. 

The  charge  was,  therefore,  properly  adjudicated  upon,  and 
the  conviction  is  not  open  to  objection  on  that  ground. 

Then,  as  regards  the  objections  that  the  offence  is  not 
properly  set  out,  or  that  a double  offence  is  stated,  or  that  no 
offence  is  disclosed,  the  conviction  is  under  sec.  207  ( j .)  of  the 
Criminal  Code,  and  both  the  conviction  and  the  commitment 
follow  the  language  of  that  section,  and  that  is  all  that  is 
required  : sec.  846  (2).*  All  the  objections  fail,  and  the  appeal 
must  be  dismissed. 

Osler,  J.A. : — I agree  in  the  result. 

Garrow  and  Maclaren,  JJ.A.,  and  Clute,  J.,  concurred. 

T.  T.  R. 
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Moss,  C.J.O. 


* As  added  by  the  Criminal  Code  Amendment  Act,  1900, 63  & 64  Viet.  ch.  46. 
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[IN  CHAMBERS.] 


Ashland  Company  y.  Armstrong. 

Security  for  Costs — Foreign  Corporation— Residence — 63  Viet.  ch.  2 If.  {0.). 


In  order  to  shew  that  a corporation  resides  in  Ontario  (within  the  mean- 
ing of  Rule  1198),  it  should  appear  that  the  company  is  incorporated  and  has 
its  head  and  controlling  office  within  the  jurisdiction  where  its  business  is 
carried  on,  and  “ residence,”  as  contemplated  by  the  practice  as  to  security 
for  costs,  is  not  implied  where  a foreign  corporation  has  only  a constructive 
residence  through  agents  acting  in  its  business  interests  and  licensed  so  to 
do  in  a comparatively  small  and  transient  sort  of  way,  as  were  the  plaintiffs 
in  this  action  ; and  the  evidence  not  disclosing  sufficient  property  of  the 
plaintiffs  within  the  jurisdiction,  they  were  ordered  to  give  security  for  costs. 

Judgment  of  a local  Master  affirmed. 


This  was  an  appeal  from  an  order  of  the  local  Master  at 
Belleville  requiring  the  plaintiffs,  a foreign  corporation  doing 
business  under  license  in  Ontario,  to  give  security  for  the 
defendant’s  costs  of  an  action  brought  by  them  against  him. 

The  appeal  was  argued  in  Chambers  on  the  13th  of  March, 
1906,  before  Boyd,  C. 


C.  A.  Moss , for  plaintiffs. 

A.  G.  Slaght,  for  defendant. 


I 


i 


March  14.  Boyd,  C. : — The  Provincial  statute  63  Viet.  ch. 
24,  does  not  throw  any  light  on  the  residence  of  a foreign 
corporation. 

By  procuring  a license  thereunder,  such  a body  gets  a status 
in  this  country  for  the  purpose  of  carrying  on  business  and  ! 
being  able  to  enforce  its  contracts  in  the  Provincial  courts; 
but  so  far  as  the  Act  goes,  it  remains  an  extra-Provincial 
corporation. 

The  cases  cited  as  to  the  “ residence”  of  foreign  corporations 
are  not  of  pertinence  as  to  what  residence  is  sufficient  so  as  to  j 
escape  giving  security  for  costs.  For  instance,  in  one  of  the 
most  recent,  it  is  said  by  Romer,  L.J.,  that  carrying  on  business 
in  a place  for  a period  of  time  is  by  the  cases  considered  as 
residence  for  that  period  for  the  purpose  of  service  of  process : 
Dunlop  Pneumatic  Tyre  Co.  v.  Actien-Gesellschaft  fur  Motor 
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und  Motorfahrzeugbau  Vorm.  Cudell  & Co .,  [1902]  1 K.B.  342, 
at  p.  349. 

A corporation  can  only  reside  anywhere  in  a figurative 
sense,  through  its  agents,  and  what  may  be  deemed  a sufficient 
residence  for  one  purpose,  such  as  service  of  process  or  taxation 
of  income,  might  be  far  inadequate  where  residence  is  required 
in  order  to  avoid  giving  security  for  costs. 

A very  instructive  case  is  Goerz  & Co.  v.  Bell,  [1904]  2 K.B. 
136,  in  which  Mr.  Justice  Channell  adverts  to  the  variety  of 
meanings  attributable  to  the  word  “ residence.” 

Without  going  through  all  the  cases,  I would  deduce  this 
conclusion,  that  in  order  to  shew  that  a corporation  resides  in 
Ontario  (within  the  meaning  of  Rule  1198),  it  should  appear 
that  the  company  is  incorporated  and  has  its  head  and  con- 
trolling office  within  the  jurisdiction  where  its  business  is  carried 
on  by  its  members  and  officers. 

Where  it  is  a foreign  corporation  having  only  a construc- 
tive residence  through  agents  acting  in  its  business  interests, 
and  licensed  so  to  do  in  a comparatively  small  and  transient 
way,  such  a condition  of  affairs  does  not  imply  “ residence  ” as 
contemplated  by  the  practice  as  to  security  for  costs. 

The  present  plaintiffs  appear  to  me  on  the  facts  to  be  in 
that  position : the  whole  bulk  of  their  business  is  centred  at 
New  Jersey,  or  it  may  be  elsewhere  out  of  Ontario,  and  only  a 
small  agency  acting  in  mining  operations  for  a term  which  may 
not  last  beyond  June.  If  the  operations  prove  unsatisfactory — 
and  I have  nothing  to  cast  light  on  this — it  is  not  likely  the 
license  will  be  again  renewed. 

That  this  is  the  proper  test  of  residence  appears  to  be 
involved  in  the  Apollinaris  Case,  [1891]  1 Ch.  1.  The  Vichy 
Company,  a foreign  company  carrying  on  a large  branch 
concern  in  England,  did  not  urge  residence  as  an  exemption, 
but  claimed  it  on  the  ground  that  there  was  a sufficiency  of 
available  goods  and  chattels  owned  by  the  company  in 
England ; and  that  view  was  adopted  by  the  Court. 

So  that  in  this  case  it  comes  to  the  question  of  how  much 
property  is  owned  of  a tolerably  permanent  nature  by  the 
appellants  in  this  Province. 


Boyd,  c. 
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I agree  with  the  Master,  that  the  land  cannot  be  considered 
as  to  the  possible  value  of  its  equities,  and  the  evidence  of  their 
ownership  of  chattels  is  not  established  according  to  the  latest 
affidavit  by  the  one  who  knows  best — the  sheriff — he  sold  the 
goods  (now  said  to  belong  to  the  plaintiffs)  under  execution  to 
one  Wilson  Mackie,  from  whom  no  transfer  has  been  made  to 
the  company.  It  is  said  he  bought  for  the  company  and  with 
its  money,  but  he  himself  does  not  say  so,  and  makes  no 
affidavit. 

Trouble  might  arise  at  once  on  this  state  of  facts  as  to  the 
ownership  of  these  chattels  if  they  were  seized  as  the  company’s 
property:  Ebrard  v.  Gassier  (1884),  28  Ch.  D.  232,  at  p.  235. 

Considering  that  this  is  said  to  be  a wealthy  American 
corporation,  and  that  only  $200  is  needed  to  be  paid  into  Court 
for  security,  I think  it  is  better  simply  to  affirm  the  Master, 
than  to  allow  further  evidence  to  be  given  or  to  let  any  further 
documents  be  supplied  as  to  the  title  to  the  goods. 

Costs  of  appeal  in  the  cause  to  the  defendant. 


G.  A.  B. 
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Broken Carrying  Stock  on  Margin — Advances  by  Broker — Sale  of  Shares — 

Measure  of  Damages. 

Held,  on  the  evidence,  that  the  plaintiffs,  having  admittedly  paid  money  for  the 
defendant  at  his  request,  they  had  the  usual  right  of  action  at  law  on  the 
common  counts  for  money  paid. 

The  defendant  not  having  sought  to  redeem  his  shares  nor  made  any  tender 
of  the  amount  due  by  him,  could  not  say  the  plaintiffs  would  not  have 
restored  his  shares,  which  might  have  been  bought  in  the  market  for  a lower 
price  than  they  were  sold  for  and  credited  to  him. 

Even  if  the  plaintiffs  were  wrongdoers  or  had  committed  a breach  of  their 
contract,  defendant  was  not  entitled  in  the  circumstances  of  this  case  to 
damages  greater  in  amount  than  the  price  which  the  shares  realized. 

Judgment  of  a Divisional  Court,  9 O.L.R.  631,  affirmed. 


This  was  an  appeal  from  the  judgment  of  a Divisional 
Court  reported  9 O.L.R.  631,  where  the  facts  are  fully  set  out. 

The  appeal  was  argued  on  the  6th  and  7th  of  December 
1905,  before  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  and 
Meredith,  JJ.A. 

S.  C.  Biggs , K.C.,  for  the  appeal.  The  sale  of  the  defendants’ 
stock  without  notice  was  really  a conversion  of  the  stock  by 
the  plaintiffs.  There  was  no  contract  to  pay  more  margin  and 
there  was  no  demand  until  after  the  sale  was  made,  and  no 
•evidence  that  the  defendant  was  in  default.  The  position  was 
that  of  pledgor  and  pledgee,  and  the  plaintiffs  having  parted 
with  the  stock  put  it  out  of  their  power  to  return  it,  and  so 
cannot  recover.  They  may  have  had  an  alternative  right 
either  to  sell  the  stock  or  rely  on  their  personal  remedy  against 
the  defendant.  They  chose  the  former  and  cannot  now  resort 
to  the  latter.  The  defendant’s  measure  of  damage  was  the 
highest  price  between  the  date  of  the  sale  and  a reasonable 
time  after,  when  the  plaintiffs  should  have  replaced  the  stock. 
On  the  question  of  damages  I refer  to  Carnegie  v.  The  Federal 
Bank  of  Canada  (1884),  5 O.R.  418,  at  p.  425  ; Elgin  Loan  & 
Savings  Co.  v.  National  Trust  Co.  (1903),  7 O.L.R.  1,  at  pp.  19, 
20;  (1905),  10  O.L.R.  41;  Ellis  v.  Pond,  [1898]  1 Q.B.  426; 
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Williams  v.  The  Peel  River  Land  and  Mineral  Co .,  Ltd.  (1886), 
55  L.T.N.S.  689 ; Murray  v.  Hewitt  (1886),  2 Times  L.R.  872; 
Michael  v.  Hart  & Co.,  [1901]  2 K.B.  867  ; [1902]  1 K.B.  482, 
at  p.  488 ; Mansell  v.  British  Linen  Co.  Bank , [1892]  3 Ch. 
159,  at  p.  163;  Little  v.  London  Joint  Stock  Bank,  [1891]  1 
Ch.  270,  at  p.  283;  Wright  v.  Bank  of  Metropolis  (1888),  110 
N.Y.  237;  Shepherd  v.  Johnson  (1802),  2 East.  211;  Colt  v.  j 
Owens  (1882),  90  N.Y.  368;  M’ Arthur  v.  Lord  Seaforth  (1810),  | 
2 Taunt.  257  ; Harrison  v.  Harrison  (1824),  1 C.  & P.  412; 
Clarkson  v.  Snider  (1885),  10  O.R.  561,  at  pp.  571,  572; 
Sutherland  v.  Cox  (1887),  15  A.R.  541,  at  p.  544;  Cook  on 
Stock  and  Stockholders,  3rd  ed.,  secs.  457,  458,  459,  and  461 ; 
In  re  Thuresson,  McKenzie  v.  Thuresson  (1902),  3 O.L.R.  271. 
Gillett  v.  Whiting  (1890),  120  N.Y.  402;  and  Minor  v. 
Beveridge  (1894),  141  N.Y.  399,  were  decided  different  ways, 
and  do  not  help.  Lacey  v.  Hill  (1873),  L.R.  8 Ch.  921,  referred 
to  by  Meredith,  C.J.,  was  a case  of  principal  and  agent  and  1 
does  not  apply. 

W.  N.  Tilley,  contra.  There  is  no  evidence  of  any  price  j 
reached  within  any  reasonable  time  from  the  sale.  The 
defendant  did  not  object  to  the  sale,  in  fact  acquiesced  in  what 
the  plaintiffs  did:  Joijes  on  Pledges  and  Collateral  Securities,  ; 
2nd  ed.,  secs.  743,  744.  Any  acquiescence  for  the  time  being  j 
is  acquiescence  for  all  time : Smith  v.  Forbes  (1882),  32  C.P.  i 
571 ; 4 Commercial  Law  Rep.  (Can.)  1.  The  defendant  did  not 
contend  at  the  time  of  the  sale  that  he  was  entitled  to  any  dam-  ; 
ages,  and  he  never  claimed  any  until  the  delivery  of  his  state- 
ment of  defence  in  this  action.  Even  if  he  was  entitled,  they  1 
would  be  nominal  as  the  evidence  shews  that  he  as  pledgor  (as 
he  contends  his  position  was)  never  intended  to  redeem  the 
pledge:  Johnson  v.  Stear  (1863),  15  C.B.N.S.  330;  Clarkson  '. 
v.  Snider  does  not  apply  as  the  stock  in  question  there  could 
not  have  been  returned:  Gillett  v.  Whiting,  120  N.Y.  402,  is 
further  considered  in  141  N.Y.  71,  and  brought  into  line  with 
the  case  of  Baker  v.  Drake  (1873),  53  N.Y.  211,  which  was 
always  considered  the  law.  The  text  in  Cook  on  Stocks  and 
Stockholders  was  based  on  the  first  report  in  120  N.Y.  The 
customer  is  driven  to  his  claim  for  damages : Ellis  v.  Pond,. 
[1898]  1 Q.B.  426.  This  latter  case  is  considered  in  vol.  23  of 
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the  English  Law  Magazine,  page  355.  Here,  the  trial  Judge 
has  found  that  the  defendant  sustained  no  loss,  as  he  would  not 
have  sold  his  stock  prior  to  the  trial,  and  at  that  time  the 
market  price  of  the  stock  was  much  lower  than  the  prices 
realized  on  the  sales  in  question,  and  this  finding  has  been 
confirmed  by  the  Divisional  Court.  There  having  been  no  loss 
to  the  defendant  he  is  not  entitled  to  any  damages  in  reduction 
of  the  plaintiffs’  claim. 

Biggs , in  reply. 

January  22.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  J.  A. : — The  contentions  on  behalf  of  the  appellant 
! are : — 

(1)  That  the  respondents  never  had  any  cause  of  action 
against  him. 

(2)  That  being  unable  to  restore  the  pledge,  held  as  security 
for  the  moneys  advanced  by  them,  they  cannot  enforce  pay- 
ment of  the  debt ; and 

(3)  That  the  appellant  was  entitled  to  substantial  damages : 
all  of  which  are  substantially  questions  of  fact. 

The  respondents  admittedly  paid  for  the  appellant,  at  his 
request,  the  sum  of  money  of  which  that  in  question  forms 
part,  and  so  had  the  usual  right  of  action  at  law  on  the 
common  count  for  money  paid. 

It  is  also  not  in  accordance  with  the  fact,  that  the  respon- 
dents were,  or  are,  unable  to  restore  the  pledge ; they  could  at 
any  time  have  acquired  in  the  market  four  hundred  shares  of 
the  stock  which  they  had  sold,  as  readily  as  they  could  have 
bought  four  hundred  bushels  of  any  particular  grade  of  wheat, 
or  any  other  marketable  commodity;  and  any  four  hundred 
shares  of  the  same  stock  would  have  answered  the  appellant’s 
demand  for  redemption,  as  well  as  the  actual  four  hundred 
: which  had  been  negligently  sold ; indeed,  he  never  had  any 
knowledge  of  what  those  shares  actually  were,  if  in  truth  any 
defined  shares  were  actually  transferred  to  the  respondents  for 
him,  under  his  orders  to  them  to  purchase  for  him. 

The  appellant  was  not  bound  to  seek  to  redeem,  he  might 
I treat  the  respondents  as  wrong  doers — as  guilty  of  a conversion 
of  his  stock,  if  it  ever  assumed  that  state ; but  when  his  claim 
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is  based  upon  an  inability  to  restore  the  pledge,  under  his 
second  contention,  it  is  to  be  met  upon  that  ground.  If  he 
desired  to  redeem,  it  was  his  duty  to  pay  or  tender  the  debt, 
but  that  he  never  did  : to  do  so  would  put  the  respondents  in 
a much  better  position  than  they  have  assumed  in  this  action 
the  stock  having,  not  long  after  the  sale,  gone  down  in  price 
much  below  that  at  which  it  was  sold,  and  ever  since  so 
remaining.  I find  it  difficult  to  perceive  how  anything  is  to  be 
made  out  of  the  second  contention.  The  assignment  of  the 
brokers  would  not  have  prevented  them,  or  their  assignees; 
receiving  payment  of  the  debt  and  giving  the  four  hundred 
shares,  which  could  be  acquired  out  of  part  of  the  payment. 
Not  having  sought,  and  been  denied,  redemption,  how  can  the 
appellant  answer  for  the  respondents  that  they  would  not  have 
restored  the  shares  ? 

The  last  contention  covers  the  real  question  upon  this 
appeal.  Treating  the  respondents  as  wrong  doers,  or  as  guilty 
of  a breach  of  contract,  is  the  appellant  entitled  to  damages 
greater  in  amount  than  the  price  for  which  the  shares  were 
actually  sold  and  with  which  they  have  credited  him  ? 

The  trial  Judge  and  the  Divisional  Court  have  found  that 
he  sustained  no  damages  beyond  that  amount. 

What  should  be  the  measure  of  his  damage  ? Surely  the 
measure  of  his  loss,  through  the  acts  of  which  he  complains.  It 
is  not  a case,  in  which  the  respondents  can,  but  will  not,  supply 
the  means  by  which  the  damages  can  be  accurately  estimated 
and  there  are  no  other  available  means  of  doing  so : and  the 
case  is  otherwise  free  from  some  of  the  difficulties  which 
frequently  beset  cases  of  this  kind,  there  is  considerable 
evidence  as  to  what  the  appellant  would  have  done  if  the 
shares  had  not  been  sold.  He  leaves  in  much  doubt  the 
time  when  he  first  learned  of  the  sale  he  now  complains  of ; 
his  best  effort  at  fixing  the  time  was  that  it  was  not  on  the 
9th  of  June  nor  till  some  time  afterwards.  So  he  makes  it 
plain,  that  till  some  time  after  the  9th  of  June  he  had  no' 
intention  of  selling. 

The  finding  hitherto  has  been  that  he  would  still  have 
retained  them  “ on  margin  ” and  so  gained,  instead  of  losing,  by 
the  sale : and  that  finding  is  well  supported  by  the  evidence. 
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His  testimony  is,  that  he  did  not  desire  to  sell,  that  he  had 
other  very  large  holdings  of  the  same  stock,  which  he  still 
holds,  and  that  he  was  so  desirous  of  retaining  these  shares 
that  he  would  rather  have  let  four  hundred  shares  of  his  other 
holding  go,  if  he  could  not  have  kept  both : and  this  testimony, 
as  to  the  tenacity  of  his  intention,  is  supported  by  the  fact  that 
he  did  not  sell  at  a time  when  he  might  have  sold  at  a great 
profit,  soon  after  buying. 

I cannot  doubt  that  the  finding,  upon  this  question  of  fact, 
in  the  other  two  Courts,  was  right. 

The  case  has  been  dealt  with  throughout,  as  one  of  a pledge 
of  goods,  and  doubtless  such  was  its  true  character,  though  I have 
been  unable  to  find  sufficient  in  the  evidence  to  shew  that  the 
shares  in  question  ever  assumed  a sufficiently  definite  shape  to 
be  the  subject  of  a pledge  and  of  trover ; but  if  the  case  were 
to  be  treated  as  one  of  contract  between  broker  and  speculating 
customer  only,  the  same  result  would  be  reached  with  even  less 
difficulty. 

I would  dismiss  the  appeal. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 


WlCKE 

V. 

The  Municipal  Corporation  of  the  Township  of  Ellice. 


Ditches  and  Watercourses  Act — Costs  of  Construction — Charge  on  the  Land — 
“ Owner  ”—B.S.O.  1897,  ch.  285,  sec.  30. 

Monies  paid  by  a municipality  under  the  provisions  of  the  Ditches  and  Water- 
courses Act,  R.  S.O.  1897,  ch.  285,  for  the  construction  of  a ditch  under  that 
Act,  when  placed  upon  the  collector’s  roll,  become,  by  virtue  of  sec.  30,  a 
charge  upon  the  lands  traversed  by  the  ditch  in  the  hands  of  the  respective 
owners  for  the  time  being,  though  different  from  the  owners  at  the  time  of 
the  initiation  of  the  proceedings  under  the  Act. 

In  April,  1904,  proceedings  under  the  Ditches  and  Water- 
courses Act,  R.S.O.  1897,  ch.  285,  were  initiated  by  ofie  William 
H.  Debus,  the  owner  of  the  west  half  of  lot  number  eighteen 
in  the  tenth  concession  of  the  township  of  Ellice,  for  the  con- 
struction of  a ditch  on  the  said  lands,  and  through  or  into  other 
lands,  including  the  east  half  of  lot  number  nineteen  in  the 
tenth  concession  of  the  township  of  Ellice,  which  was  then 
owned  by  one  Maggie  Gaul.  The  usual  preliminary  meeting 
was  held,  and  the  engineer  appointed  by  the  township  examined 
the  locality,  and  thereafter  made  his  award  in  writing  appor- 
tioning the  work  and  the  furnishing  of  the  material  amongst 
the  lands  affected  and  the  owners  thereof,  according  to  their 
respective  interests  in  the  ditch,  and  fixing  the  time  for  the 
performance  by  the  owners  of  their  respective  shares  of  the 
work.  The  award  was  duly  filed  in  the  office  of  the  clerk  of 
the  defendant  municipality,  and  the  clerk  forthwith  notified 
each  of  the  persons  affected  thereby,  including  Maggie  Gaul,  of 
the  filing  of  the  award,  and  the  apportioning  of  the  work  to  be 
done,  and  material  to  be  furnished,  by  each  of  the  persons  noti- 
fied as  shewn  by  the  award.  Maggie  Gaul  made  default  in 
doing  the  work  and  supplying  the  material  within  the  time 
asked  by  the  award,  and  the  engineer  let  the  work  to  the  lowest 
tenderer,  who  gave  security  for  the  performance  thereof  before 
November  25th,  1904.  The  engineer  inspected  the  work,  and 
having  found  the  same  satisfactory,  certified  the  amount  due  in 
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respect  thereof,  including  the  engineer’s  fees  at  the  sum  of 
$157.20,  and  the  certificate  was  duly  filed  in  the  office  of  the 
defendants’  clerk,  and  the  defendants’  council  at  their  meeting 
next  after  the  filing  of  the  certificate,  paid  the  sums  mentioned 
in  the  certificate,  and  Maggie  Gaul  was  duly  notified  of  the 
amount  which  the  lands  would  become  liable  for  in  case  default  in 
payment  was  made.  In  the  month  of  February,  1905,  Maggie 
Gaul  sold  her  said  lands  to  the  plaintiff,  and  before  purchasing, 
the  plaintiff  had  notice  of  the  amount  claimed  by  the  defend- 
ants’ in  respect  of  the  ditch,  and  the  sum  of  $157.20  was  re- 
tained out  of  the  purchase  money  to  indemnify  the  plaintiff  in  the 
event  of  it  being  held  that  the  sum  was  a charge  against  the 
lands  so  purchased  by  him. 

The  plaintiff  brought  this  action  in  the  county  court  of  the 
county  of  Perth  for  a declaration  that  the  said  sum  of  $157.20 
was  not  a charge  upon  the  lands,  and  for  an  injunction  restrain- 
ing collection,  and  for  an  order  directing  the  said  amount  to  be 
struck  out  of  the  collector’s  roll,  1905,  as  forming  a cloud  upon 
his  title. 

The  award  was  attacked  on  several  technical  grounds  but 
its  validity  was  upheld.  The  main  contention  of  the  plaintiff 
at  the  trial  was  that,  although  the  award  was  binding  against 
Maggie  Gaul  and  against  her  lands  through  which  the  ditch 
was  constructed  while  owned  by  her,  the  amount  paid  by  the 
township  not  having  been  placed  upon  the  collector’s  roll  until 
after  the  sale  to  the  plaintiff,  was  not  binding  against  the  lands 
in  the  hands  of  the  purchaser,  and  the  learned  county  Judge 
so  held. 

The  defendants  appealed  to  the  Divisional  Court,  and  the 
motion  was  argued  on  February  20th,  1906,  before  Meredith, 
C.J.C.P.,  and  Anglin  and  Teetzel,  JJ. 

E.  Sydney  Smith , K.C.,  for  the  defendants,  contended  that 
a broad  construction  should  be  given  to  the  Act,  which  evi- 
dently means  the  land  to  bear  the  burden  of  the  ditch ; and 
that,  on  any  other  construction  what  had  been  done  here 
would  amount  to  a robbery  of  the  township  : Ditches  and 

Watercourses  Act,  R.S.O.  1897,  ch.  285,  secs.  29,  30 ; Hepburn 

29  — VOL.  XI.  O.L.R. 
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v.  Township  of  Oxford  (1890),  19  O.R.  585  ; Dalton  v.  Town- 
ship of  AshfLeld  (1899),  26  A.R.  363  ; Tottenham  Local  Board  of 
Health  v.  Rowell  (1880),  15  Ch.  D.  378  ; Hornsey  Local  Board 
v.  Monarch  Lnvestment  Building  Society  (1889),  24  Q.B.D.  1 ; 
Stock  v.  Meakin,  [1900]  1 Ch.  683 ; Plumstead  Board  of  Works 
v.  Ingoldby  (1872),  L.R.  8 Exch.  63. 

R.  S.  Robertson , for  the  plaintiff,  contended  that  it  was  not  the 
intention  of  the  Legislature  that  the  land  should  bear  the  bur- 
den, for  if  it  had  been,  registration  of  the  award  would  have  been 
provided  for  ; that  the  liability  was  merely  a personal  one,  and  the 
important  words  are  “ shall  be  collected  in  the  same  manner  as 
municipal  taxes  ” : sec.  30 ; Hardcastle’s  Statute  Law,  3rd  ed., 

p.  126. 


February  21.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  C.J. : — We  have  come  to  a conclusion  different 
from  that  of  the  learned  Judge  from  whose  judgment  the  appeal 
is  brought,  as  to  the  important  question  of  municipal  law  which 
arises  in  this  action. 

We  are  unable  to  adopt  the  construction  placed  upon  the 
provisions  of  the  Ditches  and  Watercourses  Act,  R.S.O.  1897, 
ch.  285,  by  the  learned  Judge  which  led  to  his  determining 
that  the  appellants  were  not  entitled  to  a charge  upon  the  i 
land  of  the  respondent  for  the  amount  paid  by  them  for  the  I 
cost  of  the  construction  of  a drain,  which  Maggie  Gaul,  from 
whom  the  respondent  derives  title  to  the  land,  was  by  the  award 
made  under  the  Act,  required  to  construct,  and  which  she  failed 
to  make  as  directed  by  the  award,  and  which  was  afterwards 
constructed  under  the  provisions  of  the  Act  by  a contractor  to 
whom  the  work  had  been  let  by  the  engineer. 

The  whole  Act,  and  particularly  the  section  upon  which  the 
question  arises,  is  very  badly  drawn,  and  it  is  no  wonder  that 
opinions  should  differ  as  to  the  proper  construction  to  be  given 
to  it. 

We  are  influenced  a good  deal  in  coming  to  the  conclusion 
which  we  have  reached  by  a consideration  of  the  scope  and  pur- 
pose of  the  Act  and  the  consequences  of  giving  effect  to  the 
argument  of  the  learned  counsel  for  the  respondent,  which  pre- 
vailed in  the  Court  below. 
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The  Act  provides  for  the  making  of  drains,  where  a small 
number  of  persons  are  interested  and  the  cost  does  not  exceed 
a thousand  dollars. 

It  provides  machinery  for  enabling  a person  who  desires 
to  have  a drain  constructed  under  the  Act  to  bring  the  provi- 
sions of  it  into  operation.  All  the  persons  who  are  interested 
and  through  whose  lands  the  drain  is  to  pass,  or  whose  lands 
are  benefitted  by  it,  are  required  to  be  notified.  If  they  fail 
to  agree  as  to  the  construction  of  the  drain  and  the  proportions 
in  which  they  are  to  contribute  to  its  construction,  the  engineer 
of  the  municipality  is  called  in,  and  after  hearing  the  parties, 
if  he  determines  that  the  drain  should  be  made,  his  duty  is  to 
make  an  award  providing  for  the  construction  of  it  and  deter- 
mining the  portions  of  it  which  are  to  be  made  by  the  different 
owners,  or  those  of  them  who  he  determines  ought  to  be  called 
upon  to  make  any  part  of  it  at  their  own  expense. 

If  a property  owner  fails  to  construct  the  portion  of  the 
drain  allotted  to  him  within  the  prescribed  time,  it  is  provided 
that  the  engineer  may,  after  certain  preliminary  steps  have  been 
taken,  let  the  work,  and  when  it  is  finally  completed  the  duty 
is  cast  upon  him  of  certifying  to  its  completion,  the  cost  of  it, 
the  amount  which  the  person  who  has  done  the  work  is 
entitled  to  be  paid,  and  as  to  the  person  liable  to  pay  that 
amount.  The  statute  then  casts  upon  the  municipality, — that 
was  provided  for  the  first  time  by  the  Act  of  1894, — the  duty 
of  paying  to  the  person  who  has  done  the  work,  as  certified  by 
the  engineer,  the  amount  to  which  he  is  entitled,  and  a remedy 
over  is  given  to  the  municipality  for  the  recovery  of  the  amount 
which  it  has  paid  cn  behalf  of  the  property  owner,  and  the 
question  for  decision  is,  what  are  the  rights  of  the  municipality 
in  respect  of  the  sum  it  is  called  upon  under  such  circumstances 
to  pay  ? 

Throughout  the  Act  the  persons  concerned  are  referred  to 
as  owners — sometimes  as  owner  party  to  the  award — and  pro- 
vision is  made  that  the  owners  are  to  keep  the  drain  in  repair 
according  to  the  directions  of  the  award,  and  for  enforcing  that 
obligation  ; and  in  these  provisions  the  persons  concerned  are 
referred  to  either  as  owner  or  owner  party  to  the  award. 
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It  appears  to  us  that  the  Legislature  must  have  used  the 
term  “ owner  ” as  meaning  the  owner  for  the  time  being.  It 
would  be  an  extraordinary  thing  if,  after  the  proceedings  had 
been  begun  under  the  Act  and  when  the  arbitration  was  pro- 
ceeding, an  owner  who  had  been  notified  of  the  proceedings  and 
was  a party  to  them  could,  by  the  conveyance  of  his  lands  to 
some  other  person,  defeat  entirely  the  purposes  for  which  the 
proceedings  had  been  instituted  and  make  it  necessary  to  begin 
de  novo.  Still  more  extraordinary  would  it  be  if  it  were  per- 
missible, after  the  arbitration  had  been  held  and  the  award  had 
been  made,  that  the  property  owner  might  prevent  the  payment 
which  he  had  by  his  default  rendered  it  necessary  that  the  muni- 
cipality should  make,  becoming  a charge  on  his  land  by  convey- 
ing it  to  somebody  else,  and  so  leave  the  obligation  to  rest 
simply  as  a matter  of  duty,  for  breach  of  which  an  ordinary 
action  would  lie,  and  the  burden  upon  the  municipality  of  pay- 
ing his  debt  with  only  that  remedy  for  recovering  the  amount 
it  had  paid. 

The  provisions  of  the  statute  which  are  the  most  material 
ones  to  be  considered  are  sections  29  and  30. 

Section  29  reads  as  follows : “The  engineer  shall,  within 
ten  days  after  the  receipt  of  notice  in  writing  of  the  supplying 
of  material  and  completion  of  the  work  let,  as  in  the  next  pre- 
ceding section  mentioned,  inspect  the  same,  and  shall,  if  he  find 
the  material  furnished  and  the  work  completed,  certify  the  same 
in  writing  (form  H),  stating  the  name  of  the  contractor,  the 
amount  payable  to  him,  the  fees  and  charges  which  the  engineer 
is  entitled  to  for  his  services  rendered  necessary  by  reason  of  the 
non-performance,  and  by  whom  the  same  are  to  be  paid.” 

Turning  to  schedule  “ H ” to  the  Act,  which  may  be  looked 
at  to  interpret  the  provisions  of  the  text  of  it,  .the  form  of  the 
certificate  is  given.  It  is  addressed  to  the  clerk,  and  reads  as 
follows  : — 

“ I hereby  certify  that  has  furnished  the 

material  and  completed  the  work  ” (that  is,  the  person  to  whom 
the  work  had  been  let) — “ which  under  my  award  made  in 
accordance  with  the  provisions  of  the  Ditches  and  Watercourses 
Act,  and  dated  the  day  of  , A.D.  189  , one 

owner  of  lot  number  ( describe  his  land  giving  township  or 
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otherwise)  was  adjudged  to  perform,  and  having  failed  in  the 
performance  of  the  same  it  was  subsequently  let  by  me  to  the 
said  for  the  sum  of  $ , and  as  he  has  now  com- 

pleted the  performance  thereof  he  is  entitled  to  be  paid  the  said 
amount. 

“ I further  certify  chat  my  fees  and  charges  for  my  services 
rendered  necessary  by  reason  of  such  failure  to  perform  are 
(give  items)  $ , and  said  amount  payable  to  the  said  contractor 

and  the  said  fees  and  charges  are  chargeable  on  ( describe  pro- 
perty to  be  charged  therewith)  under  the  provisions  of  the  Ditches 
and  Watercourses  Act,  unless  forthwith  paid.” 

It  will  be  noticed  that  while  the  section  by  which  the  form 
is  prescribed  says  that  the  engineer  is  to  certify  by  whom  the 
money  is  to  be  paid , the  form  contains  no  provision  of  that 
character  but  simply  a provision  for  certifying  that  the  amount 
payable  to  the  contractor  is  chargeable  on  the  property,  which 
must  of  course  mean  the  property  upon  or  in  respect  of  which 
the  drain  was  by  the  award  required  to  be  constructed. 

Then  section  30  provides  as  follows  : — 

“ The  council  shall  at  their  meeting  next  after  the  filing  of 
the  certificate  or  certificates,  as  in  the  next  preceding  section 
mentioned,  pay  the  sums  therein  set  forth  to  the  persons  therein 
named,  and  unless  the  owners  within  the  municipality  upon 
notice  pay  the  sums  for  which  they  are  thereby  made  liable,  the 
council  shall  have  power  to  cause  the  amount  each  owner  is 
liable  for,  together  with  seven  per  cent,  added  thereto,  to  be 
placed  upon  the  collector’s  roll,  and  the  same  shall  thereupon 
become  a charge  against  his  lands,  and  shall  be  collected  in  the 
same  manner  as  municipal  taxes.” 

If  the  word  “ owner  ” is  to  be  interpreted  as  we  think  it 
must  be, — as  meaning  the  owner  for  the  time  being  of  the  lot 
upon  which  the  drain  is  constructed — there  is  less  difficulty  in 
coming  to  the  conclusion  that  the  contention  of  the  appellants 
is  right. 

In  that  part  of  the  section  which  reads  as  follows  : — “ The 
council  shall  have  power  to  cause  the  amount  each  owner 
is  liable  for,  together  with  seven  per  cent,  added  thereto, 
to  be  placed  upon  the  collector’s  roll,  and  the  same  shall  there- 
upon become  a charge  against  his  lands  ” the  words  “ his  lands  ” 
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create  some  difficulty,  but  they  cannot  mean  his  lands  generally 
and  wherever  they  may  be  ; that  would  be  an  extraordinary 
provision,  and  it  is  impossible  to  adopt  that  view.  They  mean, 
we  think,  what  is  meant  where  a similar  expression  is  used  with 
regard  to  other  sums  charged,  which  are  made  a charge  against 
the  land  of  the  person  in  default  which  is  included  in  the  drainage 
scheme.  Reading,  the  words  “ become  a charge  against  his 
lands  ” as  meaning  “ to  become  a charge  against  the  lands  of 
the  owner,”  and  owner  as  meaning  “ owner  for  the  time  being,” 
the  question  is  solved,  because  so  reading  the  section  the  charge 
is  upon  the  lands,  and  it  matters  not  that  the  respondent  is  not 
the  owner  who  made  default. 

The  view  we  have  taken  as  to  the  proper  construction  to  be 
given  to  the  word  “ owner  ” is  supported  by  what  was  said  by  the 
present  Chief  J ustice  of  Ontario,  in  Dalton  v.  The  Township  of 
Ashfield  (1899),  26  A.R.  363.  That  case  was  the  converse  of 
this,  and  dealing  with  the  question  of  the  right  of  a successor 
in  title  to  an  owner,  this  language  is  used  by  the  learned  Chief 
Justice,  at  pp.  380-1  : “ The  plaintiff’s  predecessor  in  title  was 
a party  to  the  award,  and  the  plaintiff  as  his  assign  stands  in 
his  place,  and  is,  I think,  to  be  considered  an  owner,  party  to  the 
award,  under  the  Act.” 

The  result  is  that  in  our  opinion  the  appellants  were  right 
in  taking  the  position  that  the  $157.27  which  are  in  question 
were  a charge  upon  the  land  of  the  respondent,  and  the  action 
therefore  fails. 

In  view  of  all  the  circumstances,  having  regard  to  the  diffi- 
culty of  construction,  bearing  in  mind  that  in  cases  of  this  kind 
different  minds  may  fairly  reach  different  conclusions,  and  that 
there  is  no  certainty  that  the  view  which  we  have  adopted  and 
according  to  which  the  rights  of  the  parties  are  determined, 
accords  with  the  intention  of  the  Legislature  as  expressed  in  the 
ambiguous  words  in  which  it  has  chosen  to  declare  its  will,  we 
are  of  opinion  that  neither  party  should  have  costs  either  of  the 
action  or  of  the  appeal,  and  the  result  is  that  the  appeal  is 
allowed  without  costs,  and  the  judgment  is  reversed,  and  in  lieu 
of  it  a judgment  is  to  be  entered  dismissing  the  action  without 
costs. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

In  re  Medbury,  Lothrop  v.  Medbury.  d.c. 

1906 

Executors  and  Administrators — Resignation  of  Executors  in  Foreign  Country — 

Administration  de  bonis  non  there — Ancillary  Probate  in  Ontario.  Mar.  19  & 20. 

A testator  who  died  domiciled  in  Michigan,  U.S. , leaving  property  there  and 
in  this  Province,  appointed  certain  persons  executors,  making  them  also 
trustees  of  four-sixths  of  his  estate,  and  the  proper  probate  court  in  Michigan 
granted  probate  to  them  in  1900.  In  1903  they  tendered  to  that  court  their 
resignation  as  executors,  though  not  as  trustees,  and  requested  and  obtained 
the  appointment  of  a trust  company  as  administrators  de  bonis  non  with  the 
will  annexed  in  their  place.  In  1904,  however,  they  resumed  an  application, 
which  had  remained  suspended  since  1900,  to  the  surrogate  court  of  the 
county  of  Essex  for  ancillary  probate,  which  was  opposed  by  the  beneficiaries 
of  the  estate  in  Ontario,  who  asked  for  administration  de  bonis  non  to  be 
granted  to  the  trust  company  or  its  nominee  : — 

Held,  affirming  the  surrogate  Judge,  that  the  court  here  ought  to  follow  the 
Michigan  grant  to  the  trust  company,  and  could  not  look  into  any  of  the 
circumstances  Which  led  up  to  it. 


This  was  an  appeal  from  the  order  of  the  surrogate  Judge 
of  the  county  of  Essex,  granting  letters  of  administration,  with 
the  will  and  codicil  annexed,  of  the  estate  of  Lucetta  R. 
Medbury,  to  the  nominee  of  the  Union  Trust  Company  of 
Detroit,  the  administrators  in  the  country  of  domicil  of  the 
deceased  under  the  following  circumstances  : — 

The  testatrix  being  domiciled  in  the  State  of  Michigan, 
U.S. A.,  made  her  will  dated  July  1st,  1897,  and  a codicil 
dated  February  14th,  1899,  appointing  H.  B.  Lothrop,  and 
C.  E.  Lothrop  her  executors  and  also  trustees  of  four-sixths  of 
her  residuary  estate,  which  was  by  far  the  bulk  of  her  estate, 
and  was  left  in  equal  shares  to  her  six  grandchildren.  The 
testatrix  died  in  the  city  of  Detroit  on  April  3rd,  1900,  and  the 
probate  court  of  the  county  of  Wayne  granted  probate  of  the 
will  and  codicil  on  June  19th,  1900,  and  letters  testamentary 
were  issued  to  the  executors  on  June  20th,  1900.  An  applica- 
tion by  the  executors  for  ancillary  probate  was  filed  in  the  sur- 
rogate court  of  the  county  of  Essex  on  July  6th,  1900,  there 
being  considerable  real  estate  and  a small  personal  estate  situated 
in  that  county. 

On  August  10th,  1900,  an  order  was  granted  by  a Michigan 
Court  allowing  an  appeal  to  the  circuit  court  of  the  county  of 
Wayne  against  the  order  of  the  probate  court  of  Wayne 
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allowing  probate,  on  the  suit  of  a daughter  of  the  testatrix. 
This  appeal  had  the  effect  of  suspending  the  order  for  probate 
to  the  executors,  and  they  were  appointed  special  administrators 
pending  the  suit  on  October  3rd,  1900.  The  suit  was  settled, 
and  the  order  allowing  probate  was  restored  on  January  31st, 
1902.  Meanwhile  the  application  for  ancillary  probate  had 
not  proceeded  in  Essex;  but  on  November  6th,  1902,  a new 
application  was  filed  nunc  pro  tunc.  Certain  banks  in 
Michigan,  creditors  of  the  estate  meanwhile  petitioned  for 
the  removal  of  the  executors,  and  on  November  11th,  1903, 
they  filed  in  the  probate  court  of  Wayne  county  their 
resignation,  “ tendering  to  the  court  their  resignation  of  the 
position  of  executors  of  the  last  will  and  testament  of  the  said 
deceased  to  which  they  were  appointed  by  the  order  of  this 
court,”  and  requesting  the  appointment  of  the  Union  Trust 
Company  of  Detroit  as  administrator  de  bonis  non  with  the 
will  annexed.  They  also  set  out  in  their  resignation  that  “ this 
resignation  of  their  position  as  executors  as  aforesaid  is  not 
intended  to  appear  in  any  way  as  a resignation  of  the  trust 
conferred  and  imposed  upon  them  by  the  provisions  of  the  last 
will  and  testament  of  the  said  deceased,  but  solely  as  a 
resignation  of  their  positions  as  executors.”  The  probate  court 
accepted  their  resignation,  and  on  January  19th,  1904,  on  the 
petition  of  one  of  the  residuary  legatees,  appointed  the  Union 
Trust  Company  of  Detroit  administrator  de  bonis  non  with  the 
will  annexed. 

The  application  for  ancillary  probate  in  Essex  county  not 
yet  having  come  before  the  surrogate  Judge,  a caveat  was  filed 
on  July  30th,  1904,  in  the  surrogate  court  of  Essex  by  all  of 
the  six  residuary  legatees  who  were  the  beneficiaries  of  the 
whole  Canadian  estate  and  were  all  of  age,  against  the  grant 
to  the  said  executors,  and  asking  that  letters  of  administration 
de  bonis  non  cum  testamento  annexo,  be  granted  to  The  Union 
Trust  Company  of  Detroit,  the  administrator  in  the  country  of 
domicil,  or  its  attorney  or  nominee  in  Ontario. 

The  statement  of  claim  filed  by  the  executors  recited  the 
the  grant  to  them  by  the  probate  court  of  the  county  of 
Wayne,  and  claimed  to  have  probate  of  the  will  and  codicil 
decreed  in  solemn  form  of  law.  The  statement  of  defence  filed 
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by  the  beneficiaries  recited  the  resignation  by  the  executors  to 
the  probate  court  of  the  county  of  Wayne,  and  its  acceptance 
by  the  said  court,  and  the  grant  of  administration  de  bonis  non 
to  the  Union  Trust  Company. 

The  defendants  claimed  that  the  resignation  and  its  accept- 
ance left  the  administration  to  the  estate  wholly  vacant,  and 
that  the  plaintiffs  were  not  entitled  to  have  probate  in  Ontario 
granted,  nor  administration  of  the  property  in  Ontario  com- 
mitted to  them ; and  if  they  were  not  so  disentitled  by  their 
resignation  and  its  acceptance  and  the  appointment  of  the 
Trust  Company,  then,  that  they  had  shewn  such  laches  and 
negligence  in  obtaining  probate  and  in  administering  the  estate 
in  Ontario,  and  such  negligence  in  the  care  and  management  of 
the  estate  in  Michigan  while  executors  there,  that  they  were  not 
fit  and  proper  persons  to  have  granted  to  them  the  administra- 
tion of  the  estate  of  the  said  deceased  in  Ontario. 

The  case  came  on  for  trial  before  the  surrogate  Judge  of 
Essex  on  June  17th  and  18th,  1904,  and  judgment  was  given 
on  January  10th,  1906,  dismissing  the  claim  of  the  plaintiffs  for  a 
decree  in  their  favour  of  probate  in  solemn  form  of  law,  and 
allowing  the  claim  of  the  defendants  for  a decree  granting 
letters  of  administration  with  the  will  annexed  to  the  nominee 
in  Ontario  of  the  Union  Trust  Company  of  Detroit  the 
administrator  in  the  country  of  domicil. 

The  plaintiffs  served  notice  of  appeal  on  January  23rd, 
1906,  and  the  appeal  was  heard  on  March  19th  and  20th, 
1906,  by  Mulock,  C.J.Ex.D.,  Maclaren,  J.A.,  and  Clute,  J. 

A.  St.  George  Ellis , for  the  plaintiffs,  contended  that  the 
persons  named  in  the  will  had  a prima  facie  right  to  be 
appointed  : Howell’s  Prob.  Prac.,  2nd  ed.,  p.  67  ; Re  O'Brien 
(1882),  3 O.R.  326 ; that  an  estate  once  in  the  hands  of 
executors  cannot  be  taken  out  without  good  grounds,  and 
without  something  more  than  a resignation  in  a foreign  court 
which  was  not  intended  to  apply  here : Robinson  v.  Coyne 
(1868),  14  Gr.  561,  567  ; Stump  v.  Bradley  (1868),  15  Gr.  30. 

R.  F.  Sutherland,  K.C.,  for  the  defendants,  contended  that 
our  courts  accept  grants  of  foreign  probate  as  the  root  of  the 
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local  grant,  and  the  only  existing  foreign  grant  was  that  under 
which  his  clients  were  applying : Laneuville  v.  Anderson 
(1860),  2 Sw.  & T.  24 ; Enohin  v.  Wylie  (1862),  10  H.L.  1 ; 
that  the  resignation  before  the  Michigan  Court  was  a complete 
giving  up  of  the  executorship ; that  the  executors  themselves 
suggested  the  Union  Trust  Company  as  suitable  persons  to  get 
the  grant,  and  the  grant  here  would  be  ancillary  to  that. 

Ellis,  in  reply,  contended  that  the  cases  cited  related  only 
to  personal  property ; and  referred  to  Williams  on  Executors, 
9th  ed.,  p.  258. 


Per  Curiam.  The  testatrix  died  in  Wayne  county, 
Michigan,  having  appointed  certain  persons  as  executors.  They 
were  granted  probate  there,  and  after  a time  resigned  and 
requested  the  probate  Court  to  grant  administration  de  bonis 
non  to  the  Union  Trust  Company  of  Detroit.  The  resignation 
says  that  they  tender  their  resignation  of  their  position  as 
executors  of  the  deceased.  Other  representatives  were  appointed 
with  their  approval.  We  do  not  think  we  can  look  into  any  of 
the  circumstances  which  lead  up  to  that  order — that  it  was  a 
limited  resignation,  etc.  It  resulted  in  the  appointment  of 
administrators  de  bonis  non  in  whom  the  estate  vested.  The 
estate  thus  being  represented  in  the  surrogate  court  of  Wayne 
county,  it  becomes  necessary  to  appoint  a representative  in 
Ontario,  where  there  is  a trifling  estate  of  personalty  and  a 
substantial  estate  of  realty.  But  under  our  Devolution  of 
Estates  Act  the  representatives  take  control  of  the  realty  as 
well  as  of  the  personalty.  It  is  right  in  the  absence  of  evidence 
to  the  contrary  to  assume  that  this  is  the  same  in  Michigan : 
In  re  Goods  of  Smith  (1868),  16  W.R.  1130.  This  Court  ought 
to  follow  the  Michigan  grant:  Enohin  v.  Wylie,  10  H.L.  1. 
As  to  Re  O’Brien,  3 O.R.  326,  that  was  a case  of  intestacy ; and 
then  Boyd,  C.,  acting  on  the  unanimous  wish  of  the  next  of 
kin,  disregarded  administration  granted  in  a foreign  country  to 
a creditor.  But  here  all  the  beneficiaries  favour  the  order  made 
by  the  county  Judge  of  Essex.  We  think  that  the  Judge  was 
right  as  a matter  of  discretion  as  well  as  of  law,  and  so  the 
appeal  must  be  dismissed  with  costs. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 


The  Deseronto  Iron  Co.  v.  The  Rathbun  Co. 
and 

The  Standard  Chemical  Co.,  of  Toronto,  Ltd.,  Third  Parties. 


c.  A. 
1906 

Jan.  31 


Appeal — Third  Parties — Leave  to  Defend — Right  to  Appeal — Motion  to  Quash. 

An  order  under  Con.  Rule  213  giving  a third  party  the  right  to  appear  at  the 
trial  of  an  action,  even  though  he  be  declared  to  be  bound  by  the  judgment, 
is  not  equivalent  to  an  order  giving  him  leave  to  defend. 

In  an  action  where  the  third  parties  had  no  right  to  defend  the  action,  but  had 
obtained  leave  to  appeal  in  the  name  of  the  defendants,  of  which  they  had 
availed  themselves : — 

Held,  that  an  appeal  in  their  own  names  was  not  competent. 

Oaby  v.  City  of  Toronto  (1902),  1 O.W.R.  635,  considered  and  distinguished. 

This  was  a motion  to  quash  an  appeal  by  the  third  parties 
from  the  judgment  in  favour  of  the  plaintiffs  against  the  defen- 
dants. 

The  order  giving  directions  as  to  trial  was  made  under  Con. 
Rule  213  in  these  words  : “It  is  ordered  that  the  said  third 
parties  be  at  liberty  to  appear  by  counsel  at  the  trial  of  this 
action  and  adduce  oral  and  documentary  evidence  and 
examine  all  witnesses  called  by  the  plaintiffs  and  take  such  part 
in  the  defence  and  trial  of  this  action  as  they  may  be  advised 
and  the  Judge  at  the  trial  may  allow  and  be  bound  by  the 
result  of  the  trial. 

2.  And  it  is  further  ordered  that  the  said  third  parties  shall 
be  entitled  to  notice  of  any  appeal  which  may  be  made  by  the 
plaintiffs  or  defendants  herein ; and  that  if  the  said  parties 
desire  to  appeal  from  any  decision,  which  may  be  given,  as 
between  plaintiffs  and  defendants,  and  which  may,  in  the  opin- 
ion of  the  third  parties,  prejudicially  affect  them,  they  shall  be 
at  liberty  to  do  so  in  the  name  of  the  defendants,  upon  giving  to 
! the  defendants  proper  indemnity  to  be  settled  by  one  of  the 
registrars  of  this  Court.” 

The  action  was  tried  on  the  eighth  and  several  following 
d^ys  of  June,  1903,  at  Belleville,  before  Britton,  J.,  without  a 
jury,  who  gave  judgment  in  favour  of  the  plaintiffs  against 
the  defendants,  and  in  favour  of  the  defendants  against  the 
third  parties,  for  $6,084.89. 
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E.  D.  Armour,  K.C.,  and  Masten,  for  the  defendants. 

James  Bicknell,  K.C.,  and  James  W.  Bain,  for  the  third 
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From  this  judgment  the  third  parties  appealed  to  the  Court 
of  Appeal  in  the  name  of  the  defendants,  pursuant  to  the  terms 
of  the  foregoing  order. 

The  third  parties  also  appealed  against  the  judgment  in 
favour  of  the  defendants  against  themselves.  They  gave  notice 
of  a third  appeal,  namely,  an  appeal  in  their  own  names  against 
the  plaintiffs’  judgment  against  the  defendants,  and  the  plaintiffs 
moved  to.  quash  it. 


The  appeal  was  argued  on  the  8th,  9th,  10th  and  11th  of 
May,  1905,  before  Moss,  C.J.O.,  Osler,  Maclennan,  Garrow  and 
Maclaren,  JJ.A. 

The  appeal  in  the  name  of  the  defendants  was  disposed  of 
by  the  Court  on  the  construction  of  the  contract  and  the  evi- 
dence : and  this  motion  to  quash  the  appeal  of  the  third  parties 
was  partly  argued  at  the  opening  of  the  other  appeal  and  was 
subsequently  concluded  before  the  same  Court  (Maclennan, 
J.A.,  absente),  on  the  20th  January,  1906. 

i 

J.  H.  Moss,  for  the  plaintiffs. 

E.  D.  Armour,  K.C.,  for  the  defendants. 

Bicknell,  K.C.,  for  the  third  parties. 


January  31.  The  judgment  of  the  Court  was  delivered  by  j 
Moss,  C.J.O. : — After  delivery  of  judgment  in  this  case,  counsel 
for  the  third  parties  raised  the  point,  that  the  motion  to  quash 
their  appeal  was  not  finally  disposed  of  and  requested  that  it 
should  be. 

Accordingly  the  matter  was  further  argued  by  counsel  for 
all  parties. 

A party  served  with  a third  party  notice  under  Rule  ; 
209  and  in  respect  of  whom  an  order  is  made  under  Rule 
213.  giving  him  leave  to  appear  at  the  trial  and  to  adduce 
evidence  and,  examine  witnesses  and  take  such  part  therein  as 
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may  seem  proper  to  the  Judge  presiding  at  the  trial  does  not 
thereby  become  a party  defendant  to  the  action.  The  plaintiff 
is  not  entitled  to  any  relief  against  him,  except  perhaps  a judg- 
ment for  costs  if  it  appears  that  he  is  the  person  who  is  really 
fighting  the  plaintiff : Edison,  etc.,  Co.  v.  Holland  (1889),  41 
Ch.  D.  28.  If  the  plaintiff  is  unsuccessful  he  cannot  appeal 
against  the  third  party.  His  appeal  can  only  be  against  the 
defendant.  The  third  party  would  be  entitled  to  notice  of  the 
appeal,  but  only  for  the  purpose  of  enabling  him  to  support  the 
defendants  claiming  relief  over  against  him  : Eckensweiller  v. 
Coyle  (1899),  18  P.R.  423;  O'Sullivan  v.  Lake  (1888),  12  P.R 
550. 

The  order  giving  the  third  party  the  right  to  appear  at 
the  trial,  is  not  equivalent  to  an  order  giving  him  leave  to 
defend,  which  is  only  given  upon  his  admitting,  that  in  the 
event  of  the  plaintiff  succeeding  against  the  defendant  he  is 
liable  to  the  defendant : Coles  v.  Civil  Service  Supply  Associa- 
tion (1884),  26  Ch.  D.  529.  An  order  giving  him  the  right  to 
appear  at  the  trial,  adduce  evidence  and  examine  witnesses  may 
put  him  in  the  same  position  as  a defendant  as  regards  produc- 
tion and  examination  for  discovery,  but  apparently  the  position 
does  not  extend  beyond  the  trial : Eden  v.  Weardale  Iron  and 
Coal  Co.  (1887),  35  Ch.  D.  287.  In  that  case  Cotton,  L.J.,  said 
(p.  292)  : “ They  (the  third  parties)  were  put  in  the  position  of 
being  entitled  to  attend,  as  opponents  of  the  plaintiff,  at  the 
trial  of  the  action,  that  is  to  say,  to  take  part  in  the  proceed- 
ings just  as  if  they  were  defendants,  but  with  this  qualifica- 
tion— that  they  could  not  be  made  directly  answerable  to  the 
plaintiff  in  the  action.  And,  in  my  opinion,  that  carries  with 
it  the  right  to  take  any  such  proceedings  previously  to  the  trial 
of  the  action  which  a person  made  a defendant  by  the  liberty 
given  to  attend  proceedings,  might  take,  including  also  the 
right  ...  to  interrogate  the  plaintiff.”  Lindley,  L.J.,  said 
(p.  296) : “ The  order  . . . says  that  (the  third  parties)  are 

to  be  at  liberty  to  appear  at  the  trial  of  the  action  and  to  oppose 
the  plaintiffs’  claim  so  far  as  they  may  be  affected  thereby,  and 
for  that  purpose  to  put  in  oral  and  documentary  evidence,  and 
to  cross-examine  the  plaintiffs’  witnesses.  What  does  that 
mean  except  this  ? That  practically  they  are  in  the  position  of 
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defendants  for  the  purposes  of  this  litigation,  up  to  the  trial,  at 
all  events.” 

In  the  same  case,  34  Ch.  D.  223,  it  was  decided  that  third 
parties  were  not  defendants,  so  as  to  entitle  them  to  counter- 
claim against  the  plaintiffs  ; and  it  seems  clear  that  in  no  case 
are  they  defendants  for  all  purposes.  See  Barton  v.  London  & 
North  Western  R.W.  Co.  (1888),  38  Ch.  D.  144.  Their  rights 
are  defined  and  limited  by  the  Judicature  Act  and  the  Rules 
and  nowhere  in  them  is  there  to  be  found  given,  either  expressly 
or  by  implication,  a right  to  third  parties  to  appeal  against  a 
judgment  obtained  by  the  plaintiff  against  the  defendant  alone. 
For  that  relief  they  must  rely  upon  such  rights,  as  they  may 
have  to  require  or  compel  the  defendant  to  appeal  for  their 
benefit.  And  in  the  majority  of  cases,  this  will  be  found  to 
afford  ample  protection. 

In  the  present  case,  the  third  parties  were  not  given  leave  to 
defend,  blit  were  given  ample  scope  for  contesting  the  plaintiffs’ 
claim,  and  for  appealing  in  the  defendant’s  name,  a liberty  of 
which  they  availed  themselves  to  the  fullest  extent. 

Under  the  old  practice,  they  would  not  have  been  necessary 
parties  to  the  action.  There  is  no  privity  between  the  plaintiffs 
and  them,  and  the  plaintiffs  have  no  judgment  against  them, 
not  even  for  costs. 

This  was  the  position  of  the  parties  in  The  Millwall, 
[1905]  P.  155,  and  it  was  held  by  the  Court  of  Appeal  that 
the  defendants,  being  unwilling’  to  appeal  from  the  judgment 
against  them,  the  third  parties  who  were  liable  over  to  the 
defendants  were  not  entitled  in  their  own  right  to  appeal 
against  the  plaintiffs’  judgment. 

It  is  urged,  that  the  decision  proceeded  on  the  fact  that  there 
was  no  order  determining  that  the  third  parties  were  bound  by 
the  judgment.  The  point  is  referred  to  by  the  Lords  Justices, 
but  it  is  clear  that  the}’  do  not  rest  their  decision  upon  that,  but 
rather  upon  the  fact  that  the  third  parties  had  not  been  substi- 
tuted as,  or  placed  in  the  position  of,  defendants  or  obtained  an 
order  entitling  them  to  appeal ; and  that  lacking  any  of  these 
positions,  there  was  nothing  in  the  Judicature  Act  or  the  rules 
conferring  the  right  of  appeal. 
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The  Master  of  the  Rolls  said  (p.  163) : “ When,  however,  we 
come  to  examine  what  has  taken  place  in  this  case,  it  seems  to 
me  that  there  has  been  no  decision  which  will  put  the  owners  of 
the  barge  into  the  shoes  of  the  tug-owners  for  the  purpose  of 
questioning  the  decision  of  the  Court  below  as  between  the 
plaintiffs  and  the  owners  of  the  tug.  There  would,  I think, 
have  been  power  under  the  Judicature  Act  had  the  Court 
been  invited  to  do  it ; but  there  is  no  order,  and  the  Court  was 
not  invited  to  substitute  the  owners  of  the  barge  for  the  owners 
of  the  tug  in  regard  to  an  appeal  against  the  decision  of  the 
Court,  as  between  the  plaintiffs  and  the  owners  of  the  tug.” 
After  referring  to  the  Rules  he  said  (p.  164):  “ Now,  no  order 
has  been  made  determining  that  the  third  parties,  . . . were 
bound  by  the  judgment  in  the  action,  and  therefore,  as  far  as  I 
can  see — without  expressing  any  opinion — there  is  nothing 
binding  the  barge  owners  by  the  result  of  the  judgment  between 
the  plaintiffs  and  the  tug  owners.”  He  then  proceeded  to  point 
out  the  substantial  answer  to  the  third  parties’  claim  : “ There  is 
no  provision  whereby  the  owners  of  the  barge  have  been  sub- 
stituted as  defendants,  giving  them  all  the  rights  in  the  conduct 
of  the  trial,  with  the  right  to  appeal  in  their  own  name.  In 
point  of  fact,  counsel  for  the  defendant  barge  owners  are  not 
able  to  point  to  any  order  made  under  the  powers  of  the  Judi- 
cature Act  giving  them  any  special  rights,  and  therefore,  if  they 
have  any  rights,  they  only  have  them  under  subrogation  . . . 
Cozens-Hardy,  L.J.,  said  (p.  165):  “This  is  an  application  in 
prejudice  of  the  plaintiffs,  but  no  order  has  been  made  enabling 
the  third  party  to  defend  the  action  by  the  plaintiffs  against  the 
tug  owners.  There  was  a lis  as  between  the  plaintiffs  and  the 
owners  of  the  barge,  in  which  the  plaintiffs  were  unsuccessful ; 
there  was  another  lis  between  the  plaintiffs  and  the  tug  owners, 
in  which  the  plaintiffs  were  successful  ; and  we  are  asked  by 
persons  "who  are  or  may  be,  as  between  themselves  and  the  tug 
owners,  affected  by  the  judgment  in  the  latter  case  to  say  that, 
in  the  absence  of  any  order,  they  ought  to  have  a right  of 
appeal,  although  there  is  nothing  in  the  Judicature  Act  ...  or 
the  Rules  which  confer  that  right.”  And  again  (p.  165)  “ If  the 
owners  of  the  Millwall  had  obtained  an  order  allowing:  them  to 
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defend  the  action  against  the  tug  owners  then  they  might  pos- 
sibly have  appealed  against  the  judgment.” 

The  third  parties  in  the  present  case  did  not  obtain  an  order 
allowing  them  to  defend  the  action.  On  the  other  hand,  they 
did  obtain  an  order  allowing  them  to  appeal  not  in  their  own 
name  but  in  the  name  of  the  defendants,  an  order  which  they 
acted  upon  and  prosecuted  an  appeal  to  this  Court  in  the  defen- 
dants’ name. 

The  right  of  appeal  thus  given  is  the  extent  of  the  third 
parties’  rights  here  and  it  follows  that  the  appeal  launched  on 
their  own  behalf  and  in  their  own  name  against  the  plaintiffs’ 
judgment  is  not  competent. 

It  is  urged  that  Gaby  v.  City  of  Toronto  (1902),  1 O.W.R. 
635  is  a decision  in  favour  of  the  right  claimed  for  the  third 
parties  in  this  case.  But  an  examination  of  the  proceedings 
shews  that  not  to  be  the  case. 

The  defendants  The  City  of  Toronto  appealed  in  their  own 
right  against  the  judgment  in  favour  of  the  plaintiff.  The  third 
party  also  appealed  in  one  proceeding  against  the  plaintiffs  and 
the  defendants — making  them  both  parties  to  one  bond  for  the 
sum  of  $400  only  and  merely  reciting  that  in  the  giving  of 
judgment  in  a certain  suit  between  the  plaintiff  and  the  City 
defendants  and  the  third  party  manifest  error  had  intervened. 

Afterwards  an  order  was  made  on  consent  of  all  parties  con- 
solidating the  two  appeals  and  directing  them  to  be  set  down 
together  and  be  heard  at  the  same  time,  the  order  being  without 
prejudice  to  the  right  of  the  plaintiff  to  object  to  the  appeal  by 
the  third  party  against  her. 

The  appeals  were  heard  together  and  determined  against 
the  appellants  and  then  the  plaintiff  moved  for  the  disposition 
of  the  costs  of  a motion  to  quash  which  had  been  given  on  her 
behalf.  It  was  held  that  under  these  circumstances  the  motion 
was  a useless  proceeding.  In  giving  the  judgment  of  the  Court 
on  the  motion,  which  is  not  wholly  printed  in  1 O.W.R.,  Mr. 
Justice  Osier  said  : “ As  we  directed  the  appeal  of  the  third 
party  and  of  the  city  to  be  argued  together  we  supposed  the 
plaintiff  would  not  have  thought  it  worth  while  to  press  for  the 
costs  of  her  motion  to  quash  the  appeal  of  the  former  as  against 
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her.  It  was  under  the  circumstances  a perfectly  useless  pro- 
ceeding, as  the  city  had  appealed  against  the  plaintiffs’  judg- 
ment against  them  ; and  the  third  party  had  appealed  against  the 
city’s  judgment  against  him.  All  parties  were  therefore  before 
the  Court  and  no  costs  would  have  been  saved  by  striking  the 
name  of  the  plaintiff  out  of  Crang’s  appeal.” 

It  was  considered  that  the  action  of  the  third  party  in  add- 
ing the  plaintiff  to  his  appeal  against  the  city — an  appeal  which 
he  had  a right  to  bring — was  not  under  the  circumstances  suffi- 
ciently wrong  or  productive  of  inconvenience  to  warrant  the 
plaintiff  in  putting  him  to  the  expense  of  a motion  to  quash. 

It  decided  nothing  as  to  the  right  of  the  third  party  to 
maintain  an  appeal  against  the  plaintiff*  alone. 

The  motion  to  quash  should  be  granted  but  as  indicated 
in  the  main  judgment  without  costs. 

G.  A.  B. 
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Rex  y.  Burdell. 


Criminal  Law — Burglary — Possession  of  Stolen  Property — Inference  of  Guilt — 
Lapse  of  Time — Jury — Verdict — Dissent  of  Juror — Reconsideration — Judge’s 
Charge — Comment  on  Failure  of  Prisoner  to  Testify. 

The  jury  in  a criminal  trial  may  be  sent  back  for  further  deliberation  when, 
upon  being  polled,  one  of  the  jurors  dissents  from  the  verdict  of  “ guilty  ” 
announced  by  the  foreman  ; and  a subsequent  unanimous  verdict  of  “ guilty 
may  properly  be  accepted. 

Upon  the  trial  of  the  prisoner  for  burglary  and  burglariously  stealing  pro- 
perty, the  Judge  in  his  charge  to  the  jury  remarked  that  if  they  did  not 
believe  the  evidence  of  a certain  witness,  they  were  “ brought  face  to  face 
with  the  fact  that  the  prisoner  is  found  in  possession  of  a pouch  which  was 
stolen  . . and  that  he  has  not  given  a satisfactory  explanation  of  how 

he  came  into  possession  of  it  — 

Held,  that  the  Judge  did  not  thereby  suggest  to  the  jury  that  the  prisoner 
might  have  given  evidence  in  his  own  behalf,  or  that  an  inference  un- 
favourable to  him  might  be  drawn  from  the  fact  that  he  had  not  done  so. 

The  burglary  was  on  the  18th  or  19th  December,  1903,  and  the  prisoner  was 
arrested  on  the  16th  February,  1904,  with  one  of  the  articles  stolen  upon 
his  person  : — 

Held , that  the  Judge  could  not  properly  have  ruled,  in  all  the  circumstances 
of  the  case,  that  the  lapse  of  time  was  so  great  as  absolutely  to  repel  any 
presumption  that  the  prisoner  was  concerned  in  the  burglary  ; and  that 
the  possession  of  the  article  and  other  circumstances  warranted  the  jury  in 
drawing  an  inference  of  guilt. 

Leave  to  appeal  was  refused,  and  rulings  of  Street,  J.,  at  the  trial,  were 
affirmed . 


The  prisoner  was  indicted  for  burglary  and  burglariously 
stealing  property  in  the  hotel  of  one  Jacob  Obernesser,  and  was 
tried  before  Street,  J.,  and  a jury  at  London. 

The  prisoner  boarded  in  the  same  house  as  one  Wilson,  and, 
when  police  officers  visited  the  house  with  a search  warrant, 
Wilson  fired  a revolver,  and  was  shot  and  killed  by  one  of  the 
officers.  Upon  Wilson’s  person  were  found  articles  which  were 
identified  by  Obernesser  as  his  property,  and  upon  the  prisoner 
was  found  a pouch  which  was  also  sworn  by  Obernesser  to  be 
his,  but  which  the  landlady  of  the  boarding  house  said  was 
known  to  her  as  the  property  of  Wilson. 

The  evidence  shewed  that  the  hotel  was  broken  and  entered 
on  the  night  of  the  18th  or  the  morning  of  the  19th  December, 

1903,  and  that  the  prisoner  was  arrested  on  the  16th  February, 

1904. 
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The  Judge’s  charge  to  the  jury  was  as  follows : 

The  prisoner  is  charged  with  having  committed  this  burglary 
at  Mr.  Obernesser’s  hotel  on  the  night  of  the  18th  and  19th, 
that  is,  the  night  between  the  18th  and  19th  December,  1903. 

There  is  no  doubt  from  the  evidence  of  Mr.  Obernesser  that 
a burglary  was  committed  at  his  hotel,  and  that  there  were  a 
number  of  articles,  which  he  describes,  taken  away.  The  only 
question  you  are  to  try  is  whether  the  prisoner  is  proved,  before 
you,  to  your  satisfaction,  to  have  been  a party  to  the  burglary 
or  to  have  committed  the  burglary. 

The  evidence  is  very  plain  that  a number  of  the  articles 
which  were  stolen  were  found  upon  the  person  of  this  unfortun- 
ate man  Wilson  who  was  killed  at  the  time  the  prisoner  was 
arrested — a number  of  articles  which  have  been  plainly  identified 
were  found  upon  his  person. 

Well,  if  Wilson  had  been  alive  and  was  being  tried  for  this 
burglary,  and  these  things  were  found  in  his  possession,  unless 
he  could  give  to  a jury  a satisfactory  account  of  how  he  came 
by  them,  then  the  jury  would  have  been  justified  in  finding  him 
guilty  of  the  burglary,  because  of  the  unexplained  possession 
on  his  part  of  a number  of  the  articles  which  had  been  stolen  at 
the  time  of  the  burglary. 

You  see,  it  is  not  such  a hard  rule  after  all,  when  you  come 
to  consider  it,  because  if  a man  is  found  in  possession  of  goods 
which  were  shewn  to  have  been  stolen,  and  is  found  in  posses- 
sion of  them  shortly  after  they  were  stolen,  then  he  is  expected 
to  be  able  to  tell  how  he  came  by  them,  and  if  he  gives  a 
satisfactory  account  of  huw  he  came  by  them,  or  satisfies  the 
jury  in  any  way  by  the  evidence  of  other  people  how  he  came 
by  them,  then  he  goes  free.  But  if  he  is  unable  to  satisfy  a jury, 
or  to  tell  how  he  came  by  them,  then  it  is  not  unreasonable  to 
suppose  that  he  came  by  them  by  having  stolen  them. 

That  is  the  extent  of  the  rule  upon  which  the  Crown  relies 
in  the  present  case. 

Now,  it  appears  that  this  man  Wilson  and  the  prisoner  were 
both  boarding  at  this  boarding-house  of  Mrs.  Richardson’s  ; that 
they  were  boarding  there  about  the  time  that  the  burglary  was 
committed.  The  Richardsons  say  they  came  to  their  house 
shortly  before  Christmas,  1903.  The  burglary,  you  see,  was  on 
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the  night  between  the  18th  and  19th  December,  which  would 
be  just  about  a week  before  Christmas.  They  were  both  board-  ! 
ing  at  the  house,  and  they  seem  to  have  been,  to  a certain 
extent,  friendly,  if  you  can  judge  from  the  fact  that  they  both 
were  in  the  habit  of  wearing  this  cap,  which  was  one  of  the 
articles  which  were  stolen.  The  ring  in  question,  the  knife  in 
question,  the  pencil  in  question,  all  were  found  upon  the  deceased  j 
man.  Then  when  the  prisoner  was  arrested,  the  only  thing 
that  was  stolen  that  was  traced  to  his  possession  is  this  pouch. 
Now,  with  regard  to  that  pouch,  there  is  evidence  to  go  to  you 
that  the  pouch  that  was  found  upon  the  prisoner  was  the  pouch 
that  was  stolen  from  Mr.  Obernesser.  It  is  not  absolutely  certain 
that  it  is  the  same  one,  but  there  is  very  strong  evidence  to  go  j 
to  you  that  it  was  the  same  one,  because  Mr.  Obernesser  says 
that  on  the  pouch  that  was  taken  there  was  a letter  “ B,”  that  j 
being  one  of  the  compartments  of  these  cash  registers,  as  I 
understand,  and  the  pouch  was  stolen  with  the  letter  “ B ” on  it.  ! 

A pouch  is  found  upon  the  prisoner.  That  pouch  is  taken 
to  a jeweller,  a watchmaker,  who  examined  it  with  a microscope, 
and  he  found  that  the  letter  “ B ” had  existed  on  this  pouch, 
and  that  attempts  had  been  made  to  erase  it,  and  so  success- 
fully that  you  could  not  tell  the  letter,  could  not  find  the  letter, 
except  by  the  aid  of  a microscope.  He  says  with  the  aid  of  a 
microscope  he  found  the  letter  “ B ” there.  As  I understand  j 
the  evidence,  he  had  not  been  told  what  letter  he  would  find, 
and  he  told  the  constable  that  the  letter  “ B ” had  been  erased. 

Then,  that  taken  in  connection  with  the  other  surrounding  : 
circumstances,  the  fact  that  in  the  same  house  were  found,  on  a 
man  who  lived  in  the  same  house  were  found,  those  other  j 
articles,  which  were  identified,  was  evidence  to  go  to  you  that 
the  pouch  which  was  found  on  the  prisoner  was  the  pouch 
which  was  stolen  from  Obernesser’s  house  on  the  night  of  the 
burglary. 

Then  the  next  question  for  you,  if  you  come  to  the  conclu- 
sion that  it  is  the  same  pouch,  then  the  question  is,  has  the  J 
prisoner  satisfied  you  as  to  how  he  came  by  it  ? 

The  evidence  that  is  offered  to  you  is  the  evidence  of  Mrs. 
Richardson,  who  kept  the  boarding-house  where  these  men  were 
in  the  habit  of  boarding.  She  had  known  them  for  a number  of 
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years.  She  said  first  she  had  seen  this  pouch — she  said  a pouch 
— I think  you  may  possibly  agree  that  she  is  speaking  of  the 
same  pouch — this  same  pouch  very  possibly — because  it  is  not 
likely  that  two  pouches  of  that  make  would  be  in  the  same 
house  at  the  same  time.  She  says  she  saw  a pouch  lying  in  her 
knife  drawer  while  Wilson  was  at  her  house.  That  is  the  first 
story.  She  saw  this  pouch  lying  in  her  knife  drawer.  That, 
according  to  her  statement,  was  the  first  time  she  ever  saw  the 
pouch.  She  says  she  does  not  understand  how  the  prisoner  got 
it,  unless  he  took  it  out  of  her  knife  drawer. 

Then  she  says  her  little  boy  was  carrying  marbles  in  it,  and 
she  took  it  from  him,  and  later  on  she  says  she  saw  Wilson  take 
it  out  of  his  pocket  and  put  it  in  the  knife  drawer. 

Taking  that  statement  and  assuming  that  this  was  the 
same  pouch  that  was  stolen,  does  that  give  you  a satisfactory 
account  of  how  the  prisoner  came  by  it  ? If  you  believe  that, 
all  that  Mrs.  Richardson  says,  that  she  did  see  Wilson  put  it 
in  the  knife  drawer,  then  it  goes  a long  way  towards  account- 
ing for  the  prisoner’s  possession  of  it.  That  is  to  say  towards 
it — because  if  he  was  about  the  house  and  if  he  saw  this  in  the 
knife  drawer  and  took  it  out,  that  would  not  prove  that  he  was 
in  this  burglary — so  that  if  you  believe  Mrs.  Richardson’s  story, 
if  there  is  nothing  in  her  statement  which  you  find  difficult  to 
credit,  then  you  should,  of  course,  give  the  prisoner  the  benefit 
of  it,  and  then  the  story  would  be  this : that,  before  the 
prisoner  had  this  pouch  in  his  pocket,  Mrs.  Richardson  had  seen 
the  other  man  Wilson  in  possession  of  it,  and  had  seen  him  take 
it  out  of  his  pocket  and  put  it  in  the  knife  drawer.  That,  you 
see,  would  be  all  consistent  with  the  fact  that  Wilson  was  the 
sole  offender,  and  it  would  shew  very  strongly  indeed  that 
Wilson  had  been  guilty  of  the  burglary,  and  would  not  shew 
that  the  prisoner  had  been. 

So  a great  deal  will  turn  on  the  point,  perhaps,  whether  you 
believe  Mrs.  Richardson  or  not.  If  you  believe  Mrs.  Richard- 
son, you  will  hardly  think  it  safe  to  convict  the  prisoner.  If 
you  do  not  see  fit  to  believe  her,  then  you  are  brought  face  to 
face  with  the  fact  that  the  prisoner  is  found  in  possession  of  a 
pouch  which  was  stolen  from  Obernesser,  and  that  he  has  not 
given  a satisfactory  account  of  how  he  came  into  possession  of 
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it.  I am  assuming  that  you  find,  first,  that  this  was  the  pouch 
stolen  from  Obernesser.  Then,  if  you  find  that,  has  the 
prisoner  given  a satisfactory  account  of  it  ? 

If  he  has  given  a satisfactory  account  of  it,  then  you  find 
him  “ not  guilty.”  If  he  has  not  given  a satisfactory  account 
of  it,  then  you  are  at  liberty  to  treat  the  absence  of  a satis- 
factory account  as  a fact  in  proof  of  his  participation  in  the 
offence. 


At  the  conclusion  of  the  charge  the  following  discussion 
took  place  : 

Mr.  Faulds  (counsel  for  prisoner) — I submit,  my  Lord, 
that  your  charge  to  the  jury  regarding  evidence  as  to  the 
identification  of  this  pouch  is  altogether  too  strong. 

His  Lordship- — I stand  by  what  I have  said. 

Mr.  Faulds — I do  not  understand  your  Lordship  to  tell  the 
jury  it  was  for  them  to  say  whether  or  not  there  was  sufficient 
evidence  on  which  any  person  could  be  convicted  beyond  any 
reasonable  doubt. 

His  Lordship — I told  the  jury  it  was  a question  for  them, 
there  was  evidence  to  go  to  them,  that  this  wTas  the  purse,  and 
it  is  for  them  to  act  on  the  evidence  or  not,  if  they  think  proper. 

Mr.  Faulds — I ask  your  Lordship  to  tell  the  jury  if  there 
was  any  reasonable  doubt 

His  Lordship  (to  the  jury) — Unless  you  are  satisfied  beyond 
a reasonable  doubt  that  the  prisoner  is  guilty,  of  course  you 
give  the  prisoner  the  benefit  of  the  doubt.  You  have  been  told 
that  over  and  over  again. 

Jury  retire  to  consider  their  verdict. 

Mr.  Faulds — I want  to  make  that  formal  objection,  my 
Lord.  I say  that  your  Lordship,  in  effect,  charged  the  jury  and 
led  them  to  believe  that  the  prisoner  could  have  testified  in  his 
own  behalf. 

His  Lordship — I understand  the  objection  ; I have  a note 
of  it. 

The  jury  returned  at  4.45  p.m.,  returning  verdict  of  “ guilty.” 

Mr.  Faulds — I ask  the  jury  to  be  polled. 

His  Lordship — You  understand,  gentlemen,  it  was  necessary 
that  the  verdict  should  be  unanimous  ? 
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Foreman  of  the  jury — Yes,  my  Lord. 

Mr.  Faulds — I ask  the  jury  to  be  polled. 

Mr.  Patterson  (for  the  Crown) — There  is  no  authority  for 
polling. 

His  Lordship — If  Mr.  Faulds  is  anxious. 

Mr.  Faulds — No,  my  Lord,  I demand  it ; the  prisoner  has 
an  absolute  right. 

His  Lordship— *If  the  prisoner  is  anxious  to  have  it,  it  is  all 
right.  , 

(Clerk  calls  names  of  jurors  on  panel  and  they  answer 
“ guilty  ” until  fifth  man,  J.  B.  Merrill,  is  reached,  who  hesitates). 

His  Lordship — Can  you  speak  ? 

Juror  Merrill — Was  it  supposed  to  be  unanimous  ? If  so,  in 
my  opinion  he  was  not  guilty. 

Mr.  Faulds — He  says,  “ My  opinion  was  he  was  not  guilty,” 
and  I ask  the  court  stenographer  to  take  it  down,  my  Lord. 

His  Lordship  (to  the  foreman) — How  did  you  come  to  find 
a unanimous  verdict  of  “ guilty  ?” 

Foreman  of  jury — They  all  agreed  to  a verdict  of  “guilty.” 

His  Lordship — You  had  better  retire  again,  and  see  that 
you  understand  one  another. 

Mr.  Faulds — I object,  my  Lord,  to  their  retiring.  The  juror 
has  said  “ My  opinion  was  the  prisoner  was  not  guilty.’*  I sub- 
mit it  was  a disagreement,  and  the  jury  ought  to  be  discharged. 

His  Lordship — The  reporter  will  take  that  down.  Gentle- 
men, you  will  retire  and  reconsider  this  matter,  and  bring  in 
what  your  true  verdict  is. 

Jury  retire  and  return  again  at  5.05  p.m.  bringing  in  a 
verdict  of  “ guilty.” 

His  Lordship — Mr.  Faulds,  do  you  wish  them  polled  ? 

Mr.  Faulds — Yes,  my  Lord. 

(Replying  to 'clerk,  first,  second,  third  and  fourth  jurors 
answer  “ guilty.”) 

Clerk — J.  B.  Merrill  ? 

Juror  Merrill — Guilty. 

Mr.  Faulds — I did  not  hear  what  he  said. 

Juror  Merrill — Guilty. 

(Remainder  of  panel  called  and  jurors  answer  “ guilty,”  and 
the  clerk  states  “ all  guilty.”) 
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Mr.  Faulds — I did  not  understand  Mr.  Merrill. 

His  Lordship — Mr.  Merrill,  will  you  answer  again  ? 

Clerk — J.  B.  Merrill,  what  is  your  verdict  ? 

Juror  Merrill — Guilty. 

Juror  Merrill — I would  like  to  ask  a question. 

His  Lordship — You  cannot  ask  any  questions.  What  does 
your  question  relate  to  ? Have  you  given  your  verdict  or 
have  you  not  ? (No  answer  audible  to  the  reporter.) 

Mr.  Faulds— I would  like  to  put  a question. 

His  Lordship — You  cannot  put  it.  I am  very  sorry,  but 
you  cannot  put  it. 

Mr.  Faulds — Can  I ask  your  Lordship  this  question  ? What 
they  found  him  guilty  of. 

His  Lordship — Certainly  not. 

Mr.  Faulds — I submit  the  juror  ought  to  be  allowed  to  ask 
a question. 

His  Lordship — I have  ruled  on  that  already. 


On  the  following  day  : — 

Mr.  Faulds — My  Lord,  in  the  case  of  Rex  against  Burdell,  I 
desire  to  move  for  a reserved  case  on  certain  points.  Do  you 
desire  the  prisoner  to  be  present  ? 

His  Lordship — It  is  not  necessary,  I suppose. 

Mr.  Faulds — Well,  the  first  point  I desire  a reserved  case  on 
is  this.  That  the  case  should  have  been  withdrawn  from  the 
jury,  that  there  was  no  evidence  on  which  the  jury  could 
reasonably  find  that  the  prisoner  was  guilty.  There  was  no 
proof  that  the  purse  was  the  property  of  Obernesser,  in  fact 
Obernesser  swore  he  did  not  know  whether  it  was  his  property 
or  not,  or  words  to  that  effect.  Now,  if  Obernesser  did  not  know 
whether  it  was  his  property  or  not,  how  in  the  name  of  common 
sense  can  the  jury  know  ? 

His  Lordship — State  your  points. 

Mr.  Faulds — That  is  my  point,  my  Lord.  The  next  point 
is  this  : If  it  was  the  property  of  Obernesser,  I say  there  was 
no  presumption  that  the  defendant  stole  it. 

His  Lordship — That  is  the  second  point. 

Mr.  Faulds — My  third  point  is  this,  that  your  Lordship  in 
effect  commented  upon  the  failure  of  the  prisoner  to  testify. 
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His  Lordship — That  is  the  third  point. 

Mr.  Faulds — The  last  point  is  this,  that  the  jury  disagreed. 
The  jury  came  in  and  one  of  the  jurors  rendered  his  verdict 
“ not  guilty.”  Then  the  jury  should  have  been  discharged.  I 
submit  it  was  not  competent  for  that  jury  to  change  its 
decision,  any  more  than  it  would  be  competent  for  your  Lord- 
ship  or  any  Judge  to  change  his  decision — the  decision  was 
rendered  “ not  guilt}7.” 

His  Lordship — I understand  the  point. 

Mr.  Faulds — Your  Lordship  does  not  care  that  I should 
argue  these  points. 

His  Lordship — Certainly  not ; I do  not  think  there  is  any- 
thing in  them,  so  I must  refuse  the  reserved  case. 

On  the  22nd  January,  1906,  J.  F.  Faulds , for  the  prisoner, 
moved  before  the  Court  of  Appeal  (Moss,  C.  J.O.,  Osler,  Garrow, 
and  Maclaren,  JJ.A.,  and  Clute,  J.),  for  leave  to  appeal  and  for 
a direction  to  the  trial  Judge  to  state  a case  upon  the  points 
above  mentioned.  He  cited,  in  regard  to  the  contention  that 
the  Judge  in  effect  commented  on  the  prisoner’s  failure  to 
testify,  Alvilla  v.  The  State  (1893),  32  Tex.  Crim.  R.  136  ; 
Encyc.  of  Pleading  and  Practice,  vol.  2,  pp.  718-720  ; and  as  to 
stolen  property  found  in  the  possession  of  the  accused,  Rex  v. 
Adams  (1829),  3 C.  & P.  600. 

J.  R.  Cartwright , K.C.,  for  the  Crown,  cited  some  cases  which 
are  mentioned  in  the  judgment. 

January  31.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A.: — In  my  opinion  there  is  no  ground  for  allowing  an 
appeal. 

As  to  the  first  objection,  I think  the  learned  trial  Judge  was 
quite  within  his  right  in  sending  the  jury  back  for  further 
deliberation  when,  upon  being  polled,  one  of  them  said  “ not 
guilty,”  dissenting  from  the  verdict  of  “ guilty,”  as  announced 
by  the  foreman. 

The  practice  is  properly  stated  in  the  Encyclopaedia  of 
Pleading  and  Practice,  vol.  22,  p.  937  : “ When  the  jury  is 
polled  any  juror  may  dissent  from  the  verdict  as  announced > 
and  where  one  or  more  of  the  jurors  dissent  therefrom  there 
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can  be  no  valid  verdict.  The  jury  may,  however,  be  sent  back 
for  further  deliberation,  when  they  may,  if  all  subsequently 
agree,  render  a verdict  similar  in  all  respects  to  the  former  find- 
ing ” — or,  as  I may  add,  quite  different  from  it.  The  question  is 
one  which  does  not  often  arise,  and  I have  not  succeeded  in 
finding  any  discussion  of  it  in  the  English  works  on  practice.  I 
have,  however,  a distinct  recollection  of  a case  in  which  I was 
engaged  when  at  the  bar,  tried  before  the  late  Sir  Adam  Wilson, 
C.J.,  a very  high  authority  on  common  law  practice,  in  which 
the  jury  was  twice  polled,  one  juror  dissenting  on  each  occasion, 
and  were  twice  sent  back  to  reconsider  their  verdict,  on  which 
they  finally  agreed.  The  practice  is  really  only  an  application 
of  the  settled  rule  that  until  their  verdict  has  been  record- 
ed, or  they  have  been  discharged  as  unable  to  agree,  their 
connection  with  the  case  has  not  come  to  an  end.  Even  thouo-h 

o 

not  polled,  they  maybe  sent  back  after  having  announced  their 
verdict,  if  the  trial  Judge  is  not  satisfied  that  they  have  given 
the  case  proper  consideration,  where  they  do  not  insist  upon 
their  verdict,  as  announced,  being  recorded  : Regina  v.  Meany 
(1862),  1 Leigh  & Cave  213. 

As  to  the  second  objection,  after  a careful  consideration  of 
the  charge,  I am  quite  satisfied  that  the  trial  Judge  did  not 
suggest  or  intend  to  suggest  to  the  jury  that  the  prisoner 
might  have  given  evidence  in  his  own  behalf,  or  that  an  infer- 
ence unfavourable  to  him  might  be  drawn  from  the  fact  that  he 
had  not  done  so.  The  learned  Judge  merely  told  the  jury  of 
the  presumption  which  might,  under  all  the  circumstances  of 
the  case,  be  drawn  from  the  fact  of  his  not  having  given  an 
account  of  how  the  stolen  property  came  into  his  possession,  an 
account  and  presumption  entirely  unconnected  with  his  not 
giving  evidence  on  his  own  behalf  as  a witness  at  the  trial  : 
Kops  v.  The  Queen,  [1894]  A.C.  650,  651. 

Then  upon  the  merits  : the  prisoner  was  not  charged  with 
burglary  alone,  but  with  burglariously  stealing  property,  of 
which  the  pouch  found  upon  him  at  the  time  of  his 
arrest  formed  part.  I do  not  think  the  trial  Judge  could 
properly  have  ruled,  under  all  the  circumstances  of  the  case, 
that  the  lapse  of  time  between  the  burglary  and  the  arrest  was 
so  great  as  absolutely  to  repel  any  presumption  that  the 
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prisoner  was  concerned  in  the  burglary  at  which,  as  the  evidence 
strongly  tended  to  shew,  the  property  had  been  stolen.  It  was 
a piece  of  property  of  rather  a peculiar  or  unusual  kind,  not  a 
thing  likely  to  be  the  subject  of  daily  sale  or  constant  passing 
from  hand  to  hand.  It  bore  on  its  face  evidence  of  an  attempt 
to  destroy  its  identity,  and  the  prisoner’s  possession  of  it,  his 
intimate  association  with  the  deceased  man  Wilson,  in  whose 
possession  was  found  other  property  stolen  on  the  same  occasion, 
and  the  latter’s  prompt  response  to  the  prisoner’s  call  to  resist 
his  arrest,  even  unto  death,  were  all  circumstances  from  which 
the  jury  might  well  draw  an  inference  of  guilt,  more  especially 
if  they  concluded,  as  they  evidently  did,  that  the  witness 
Richardson  was  put  forward  or  had  come  forward  to  give  a 
false  account  or  explanation  of  how  the  prisoner  came  into 
possession  of  the  pouch. 

I refer  to  Regina  v.  Exall  (1866),  4 F.  & F.  922  ; Rex  v. 
Adams,  3 C.  & P.  600  ; Rex  v.  Partridge  (1836),  7 C.  & P.  551; 
The  Queen  v.  Dredge  (1845),  1 Cox  C.  C.  235  ; Rex  v.  Furnival 
(1821),  Russ.  & Ry.  445. 
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[MULOCK,  C.J.Ex.D.] 

Kerstein  et  al.  v.  Cohen  et  al. 

Trade  Mark  — Infringement  — Coined  Word  — Similarity  — Colourable  Im- 
itation^ Costs. 

The  coined  word  “Sta-Zon,”  adopted  by  the  defendants  as  a trade  mark  or 
name  for  their  eye  glasses,  is  not  so  similar  to  the  coined  word  “ Shur-On,” 
adopted  by  the  plaintiffs  and  registered  as  a trade  mark  to  distinguish  their 
eye  glasses  of  very  similar  appearance,  as  to  mislead  ordinary  persons,  exer- 
cising ordinary  caution,  into  purchasing  the  defendants’  goods  by  mistake 
for  those  of  the  plaintiffs. 

There  can  be  no  infringement  unless  the  similarity  is  so  close  as  to  give  rise  to 
a reasonable  probability  of  deception. 

Where  there  is  no  reliable  evidence  of  persons  having  been  actually  misled,  it 
is  for  the  Court  to  determine  the  question  by  consideration  of  the  words 
themselves. 

The  plaintiffs  in  advertising  their  goods  used  in  connection  with  the  word 
“ Shur-On”  such  words  as  “On  to  stay  on,”  “ An  eye  glass  that  stays  on,” 
etc.  : — 

Held,  that,  although  the  defendants  had  adopted  the  trade  mark  “ Sta-Zon  ” 
because  of  the  plaintiffs  having  so  described  their  goods,  and  with  the 
object  of  acquiring  the  benefit  of  the  market  which  the  plaintiffs  had  de- 
veloped, the  plaintiffs  had  acquired  no  exclusive  right  in  the  words  used  in 
their  advertisements  other  than  “ Shur-On  but,  on  account  of  the  defend- 
ants’ conduct,  the  dismissal  of  the  plaintiffs’  action  for  infringement  should 
be  without  costs. 


Action  to  restrain  the  defendants  from  infringing  the 
plaintiffs’  trade  mark,  tried  before  Mulock,  C.J.Ex.D.,  without 
a jury,  at  Toronto,  on  the  1st,  4th,  and  5th  December,  1905. 
The  facts  are  stated  in  the  judgment. 


J.  A.  Macintosh,  for  the  plaintiffs. 
J H.  Moss,  iov  the  defendants. 


February  16.  Mulock,  C.J. : — The  plaintiffs  are  and  for 
some  years  have  been  engaged  in  the  business  of  selling,  through- 
out Canada  and  the  United  States,  optical  goods,  consisting  of 
eye  glasses  and  spectacles,  also  frames  and  cases  therefor,  and 
in  or  about  the  year  1900  they  adopted  as  a trade  mark  in  con- 
nection with  such  business  the  word  “ Shur-On,”  with  a hyphen 
between  the  letters  “ r ” and  “ o,”  registering  this  trade  mark  in 
the  United  States  on  the  28th  July,  1902,  and  in  Canada  on 
the  14th  April,  1903. 

From  time  to  time  they  put  on  the  market  different  varieties 
of  eye  glasses  and  spectacles,  attaching  to  each  article  a tag 
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having  printed  thereon  the  word  “ Shur-On,”  which  was  fre- 
quently preceded  by  some  other  word  such  as  “ Ino,”  “ Uno,” 
“ Ela,”  “ Trufit,”  etc.,  intended  to  indicate  a special  variety  of 
eye  glass.  They  also  marked  the  word  “ Shur-On”  on  some 
cases,  and,  where  possible,  on  metal  frames.  They  also  in 
connection  with  the  word  “ Shur-On  ” advertised  their  goods 
somewhat  qxtensively  in  the  two  countries ; at  times  in  their 
advertisements  referring  to  the  glasses  by  such  words  as  “ On 
to  stay  on,”  “ On  to  stay,”  “ An  eye  glass  that  stays  on,”  etc. 
In  these  and  other  ways  they  endeavoured  to  associate  in 
the  public  mind  the  word  “ Shur-On”  with  their  goods. 

On  the  16th  April,  1903,  the  plaintiffs  began  an  action  against 
the  present  defendants,  charging  them  with  infringement  of  their 
trade  mark  by  the  use  of  the  word  “ Shur-On  ” in  connection 
with  the  defendants’  business  of  manufacturers  and  sellers  of 
optical  goods,  and  on  the  24th  March,  1904,  by  the  consent  of 
the  parties  to  that  action,  judgment  was  entered,  whereby  the 
the  defendants  were  “ perpetually  restrained  from  infringing 
the  plaintiffs’  trade  mark  in  question  in  this  action  by  using  the 
word  ‘ Shur-On  ’ in  any  way  in  connection  with  the  sale  or 
disposal  of  optical  goods.”  Subsequent  to  the  entry  of  said 
judgment  the  defendants  adopted  the  word  “ Staz-On  ” as  a 
trade  mark  and  trade  name  in  respect  of  certain  kinds  of  optical 
goods  being  manufactured  and  sold  by  them,  and  later  on  placed 
the  hyphen  before  instead  of  after  the  letter  “ Z,”  and  have 
since  continued  to  use  the  word  “ Sta-Zon  ” in  connection  with 
their  business. 

The  plaintiffs  contend  that  the  word  ‘ Sta-Zon  ” so  closely 
resembles  the  word  “ Shur-On  ” that  the  public  in  desiring  to 
purchase  the  plaintiffs’  goods  have  been  and  are  liable  to  be 
deceived  into  purchasing  goods  of  the  defendants,  and  accord- 
ingly have  brought  this  action  to  restrain  the  defendants  from 
using  the  word  “ Sta-Zon  ” or  any  other  word  so  similar  as  to 
be  likely  to  deceive. 

During  the  trial  it  was  urged  that  the  judgment  in  the 
former  action  extended  to  the  case  of  a colourable  imitation  of 
the  word  “ Shur-On.”  If  it  does,  why  the  necessity  for  bring- 
ing this  action,  which  seeks  relief  only  in  respect  of  colourable 
imitation  ? The  effect  of  that  judgment,  I think,  is  confined 
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strictly  to  restraining  the  defendants  from  using  the  actual 
word  “ Shur-On  ” in  connection  with  their  business  in  optical 
goods,  and  possibly,  by  way  of  estoppel,  to  establishing,  as 
against  the  defendants,  the  validity  of  the  plaintiffs’  trade  mark, 
but  it  leaves  undetermined  the  issue  involved  in  this  case,  and 
which  resolves  itself  into  the  simple  question  whether  the  word 
“ Sta-Zon  ” is  so  similar  to  the  word  “ Shur-On  ” that  ordinary 
persons,  exercising  ordinary  caution,  desiring  to  purchase  the 
plaintiffs’  goods,  are,  by  reason  of  such  similarity,  likely  to  be 
misled  into  purchasing  the  goods  of  the  defendants. 

No  serious  effort  was  made  at  the  trial  to  prove  instances  of 
persons  having  been  misled.  It  is  true  that  one  witness,  Mr. 
Culverhouse,  spoke  of  one  or  two  or  three  persons  in  a week 
making  such  mistakes,  but  his  evidence  on  the  point  appeared 
to  me  too  loose  and  indefinite  to  serve  as  a foundation  on  which 
to  rest  any  general  conclusion  as  to  the  probable  conduct  of  the 
ordinary  public  under  ordinary  circumstances.  Such  mistakes 
may  occur  and  yet  be  disregarded  : Civil  Service  Supply  Asso- 
ciation v.  Dean  (1879),  13  Ch.  D.  512  ; Marshall  v.  Sidebotham 
(1900),  18  R.P.C.  43,  48,  49. 

There  being  no  evidence  in  this  case  which  can  be  regarded 
as  a safe  guide,  it  remains  for  the  Court  to  determine  the  ques- 
tion by  consideration  of  the  two  words  themselves,  at  the  same 
time  bearing  in  mind  that  the  optical  goods  of  the  plaintiffs  and 
defendants  are  very  similar  in  appearance. 

The  general  rule  is,  that  there  can  be  no  infringement  unless 
the  similarity  is  so  close  as  to  give  rise  to  a reasonable  proba- 
bility of  deception:  Bradbury  v.  Beeton  (1869),  39  L. J.  Ch.  57. 
This  proposition  involves  the  question,  what  degree  of  care  and 
intelligence  should  be  exercised  by  probable  purchasers  in  order 
to  guard  against  deception  ? 

In  Bradbury  v.  Beeton , supra,  Malins,  V.-C.,  says  : “ The 
principle  is  clear,  as  I have  already  stated  it,  and  upon  the 
whole  I come  to  the  conclusion  that  this  publication  is  not  cal- 
culated to  mislead  anybody  of  common  intelligence  and  obser- 
vation, and  that  is  the  class  of  persons  to  be  considered.  The 
Court  will  not  interfere  for  the  sake  of  heedless  people  who 
know  not,  or  will  not  take  the  trouble  to  see,  what  they  are 
purchasing.” 
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Adams  in  his  Treatise  on  Trade  Marks  (ed.  of  1874)  says, 
p.  107  : “The  main  thing  to  be  taken  into  consideration  is, whether 
such  an  inspection  of  the  defendant’s  mark  taken  as  a whole,  and 
having  regard  also  to  the  mode  of  affixing  it  to  the  goods,  and 
to  all  the  circumstances  attending  its  use,  as  & purchaser  of 
ordinary  intelligence  exercising  a proper  amount  of  caution 
might  be  expected  to  bestow  upon  it,  would  lead  him  to  suppose 
that  he  was  buying  the  manufacture  of  the  plaintiff.” 

In  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  (1865), 
11  Jur.  N.S.  513,  which  was  a case  of  alleged  colourable  imita- 
tion of  a trade  mark,  Lord  Cranworth  says  (p.  516) : “The 
defendants’  trade  mark  is  certainly  not  the  same  as  that  used 
by  the  appellants.  But  is  it  only  colourably  different  ? I think 
it  is  so  different  as  to  make  it  impossible  to  say  that  it  is  sub- 
stantially the  same.  No  general  rule  can  be  laid  down  as  to 
what  is  or  is  not  a mere  colourable  variation.  All  which  can 
be  done  is  to  ascertain  in  every  case  as  it  occurs,  whether  there 
is  such  a resemblance  as  to  deceive  a purchaser  using  ordinary 
caution.  . . . No  one  taking  the  trouble  to  read  the  two 

can  say  that  he  would  be  deceived.” 

Again,  in  Seixo  v.  Provezende  (1865),  L.R.  1 Ch.  192,  196, 
Lord  Cranworth  says : “ What  degree  of  resemblance  is  neces- 
sary from  the  nature  of  things,  is  a matter  incapable  of  defini- 
tion a priori.  All  that  courts  of  justice  can  do  is  to  say  that 
no  trader  can  adopt  a trade  mark  so  resembling  that  of  a rival, 
as  that  ordinary  purchasers,  purchasing  with  ordinary  caution, 
are  likely  to  be  misled.” 

Browne  on  Trade  Marks,  p.  387,  puts  the  case  as  follows: 
“ Now,  although  a court  will  hold  any  imitation  to  be  colourable 
which  requires  a careful  inspection  to  distinguish  its  marks  and 
appearance  from  those  of  the  manufacture  imitated,  it  is  cer- 
tainly not  bound  to  interfere  when  ordinary  attention  may 
enable  a purchaser  to  discriminate.  It  must  appear  that  the 
mass  of  ordinary  persons,  paying  that  attention  that  such  per- 
sons usually  do,  in  buying  the  article  would  be  deceived : ” 
Partridge  v.  Menck  (1847),  2 Sandf.  Ch.  622. 

In  Payton  v.  Snelling  (1899),  17  R.P.C.  48  (affirmed,  [1901] 
A.C.  308),  which  was  a passing  off  case,  at  p.  57,  Romer,  L.J., 
in  criticising  the  character  of  evidence  adduced  says  : “ It  seems 
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to  be  a sort  of  popular  notion  of  some  witnesses. that  in  consider- 
ing whether  customers  are  likely  to  be  deceived,  you  are  to 
consider  the  case  of  an  ignorant  customer  who  knows  nothing 
about  or  very  little  about  the  subject  of  the  action and  he 
proceeds  at  some  length  to  indicate  that  the  customer  should 
have  some  intelligent  acquaintance  with  the  distinguishing 
characteristics  of  the  plaintiff’s  goods,  and  observes:  “ I think 
that  plaintiffs  in  cases  of  this  kind  are  too  fond  of  laying  hold 
of  customers  of  the  class  I have  been  referring  to,  persons  of  an 
ideal  character,  who  either  are  particularly  innocent  or  too  easily 
deceived ; but  considering  the  customers  whose  views  ought  to 
be  regarded  in  a case  of  this  kind,  I cannot  come  to  the  con- 
clusion that  the  defendants’  tins  could  be  used  for  a moment  to 
deceive  those  customers.” 

These  remarks,  although  made  in  a passing  off  case,  are,  I 
think,  equally  applicable  in  a trade  mark  case. 

The  test  then,  according  to  these  authorities,  is  not  whether 
persons  of  less  than  ordinary  intelligence  or  exercising  less  than 
ordinary  care,  but  whether  ordinary  purchasers,  exercising  ordi- 
nary care,  are  liable,  because  of  the  similarity  of  the  two  words, 
and  also  of  the  goods  of  the  plaintiffs  and  defendants,  to  pur- 
chase those  of  the  defendants  when  desiring  to  purchase  those 
of  the  plaintiffs. 

The  plaintiffs  undertake  to  establish  the  affirmative  answer 
to  this  question.  Have  they  done  so  ? 

The  words  are  certainly  not  the  same.  Are  they  substan- 
tially the  same  ? 

I fail  to  see  any  resemblance  between  them,  and  the  words 
of  Lord  Cranworth  in  the  Leather  Cloth  case  seem  to  be  wholly 
applicable  in  the  present  instance  when  he  says : “ All  which 
can  be  done  is  to  ascertain  in  every  case  as  it  occurs,  whether 
there  is  such  a resemblance  as  to  deceive  a purchaser  using 
ordinary  caution.  . . . No  one  taking  the  trouble  to  read 

the  two  can  say  that  he  would  be  deceived.” 

Not  only  must  there  be  a likelihood  of  deception  of  ordinary 
purchasers,  using  ordinary  care,  but  the  persons  must  be  those 
having  some  familiarity  with  a trade  mark,  for  obviously  a 
person  wholly  unacquainted  with  a trade  mark  cannot  be 
deceived  by  a colourable  imitation. 
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Assuming  a person  of  ordinary  intelligence  to  have  some 
slight  familiarity  with  the  word  “ Shur-On,”  it  seems  to  me 
impossible  that,  exercising  a very  slight  degree  of  care,  he  could 
mistake  for  it  the  word  “ Sta-Zon ,”  even  in  connection  with 
very  similar  goods. 

In  support  of  the  plaintiffs’  contention  it  was  urged  that 
the  words  were  similar  in  the  following  respects : 

1.  That  they  each  begin  and  end  with  the  same  letters. 

2.  That  they  each  contain  the  same  number  of  letters. 

3.  That  they  are  each  hyphenated  words. 

4.  That  they  each  end  with  the  letters  “ o n.” 

5.  That  the  words  are  similar  in  appearance. 

6.  That  the  words  are  similar  in  sound. 

As  to  the  four  first  mentioned  points,  it  seems  to  me  suffi- 
cient to  observe  that  similarity  in  detail  is  not  the  test. 

If  such  were  the  rule,  it  would  call  for  a critical  examina- 
tion of  the  alleged  colourable  imitation,  and  such  an  examination 
would  make  clear  beyond  the  possibility  of  mistake  the  sub- 
stantial difference  between  the  two  words. 

Taking  the  words  in  their  entirety,  I am  unable  to  recog- 
nize any  similarity  in  appearance  or  sound  either  at  all  or  within 
the  prohibited  limit. 

No  ordinary  person  reading  the  two  words  could  mistake 
the  one  for  the  other.  The  merest  glance  at  each  must  make 
plain  the  difference,  which  is,  if  anything,  accentuated  by  the 
hyphen,  for  the  eye  of  the  most  casual  reader  could  not  mistake 
“ Shur  ” for  “ Sta.” 

Perhaps  it  may  be  suggested  that  each  trade  mark  conveys 
the  same  idea,  namely,  that  the  eye  glasses  will  stay  on,  but  the 
hyphen  after  the  syllable  “ Shur  ” prevents  it  being  sounded 
like  “ Sure  ” and  leaves  the  whole  hyphenated  word  as  a purely 
meaningless  fancy  word,  coined  simply  for  the  purpose  of  a 
trade  mark. 

Again,  it  was  urged  that  inasmuch  as  the  plaintiffs  had  in 
connection  with  their  trade  mark  “ Shur-On  ” referred  to  it  in 
advertisements  of  their  goods,  by  such  words  as  “ On  to  stay 
on,”  “ On  to  stay,”  “ An  eye  glass  that  stays  on,”  etc.,  it  was  not 
permitted  to  the  defendants  to  use  a word  that  would  be  a col- 
ourable imitation  of  any  of  these  sets  of  words.  But  it  does 
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not  appear  that  the  plaintiffs  have  acquired  any  exclusive  rights 
to  use  any  of  these  sets  of  words.  Their  registered  trade  mark 
is  in  respect  of  the  word  “ Shur-On  ” only,  and  this  action  com- 
plains of  a colourable  imitation  of  that  word  only,  and  that  is 
the  only  case  which  the  defendants  are,  in  this  action,  called 
upon  to  meet. 

For  these  reasons  I am  of  opinion  that  the  plaintiffs  have 
failed  to  prove  an  infringement  of  their  trade  mark  “ Shur-On,” 
and  that  the  action  should  be  dismissed. 

In  regard  to  the  question  of  costs,  I am  of  opinion  that  the 
defendants  adopted  the  trade  mark  “ Sta-Zon  ” because  of  the 
plaintiffs  having  described  their  goods  as  “ On  to  stay  On,”  etc., 
and  with  the  unworthy  object  of  thereby  acquiring  the  benefit 
of  the  market  which  the  plaintiffs  had  developed  for  their 
goods,  and  therefore  are  not  entitled  to  costs. 

The  action  will,  therefore,  be  dismissed  without  costs. 
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[DIVISIONAL  COURT.] 

Re  Harsha. 


Extradition — Habeas  Corpus — Re-arrest  for  Same  Offence  After  Discharge — 
Res  Judicata — Affidavit  on  Information  and  Belief. 

On  an  application  for  a habeas  corpus  in  an  extradition  matter  on  the  grounds, 
(1).  That  the  prisoner  was  arrested  a second  time  for  the  same  offence  after 
his  release  on  a habeas  corpus  ; (2).  That  the  matter  was  res  judicata ; (3). 
That  the  complaint  against  him  was  on  information  and  belief  only  ; (4). 
That  no  evidence  was  received  by  the  Judge,  and  (5).  That  neither  informa- 
tion and  complaint  nor  the  warrant  was  transmitted  to  the  Minister  of 
Justice  : — 

Held,  that  although  the  prisoner  had  been  discharged  from  custody  on  the 
ground  that  there  was  no  proper  evidence  of  the  commission  of  the  alleged 
offence  or  identifying  the  alleged  forged  document,  he  could  be  re-arrested 
when  further  and  new  evidence  had  been  discovered  and  was  forthcoming  to 
supply  the  deficiencies  ; and  that  the  doctrine  of  res  judicata  or  of  former 
jeopardy  or  of  autrefois  acquit  was  inapplicable  to  such  an  enquiry. 

The  Habeas  Corpus  Act,  31  Charles  II.  ch.  2,  sec.  6,  does  not  apply  to  extra- 
dition proceedings. 

Held,  also,  that  an  affidavit  upon  which  the  arrest  was  made  being  on  informa- 
tion and  belief  was  sufficient. 

Rdd,  further,  that  the  other  objections  should  not  be  investigated  on  appeal  as 
the  enquiry  was  still  pending  and  was  to  be  prosecuted  before  the  extradition 
Judge. 

Quaere,  whether  the  Divisional  Court  would  have  acted  as  on  an  appeal  if 
objection  had  been  taken  to  its  jurisdiction. 

This  was  an  appeal  from  the  judgment  of  Meredith,  C.J.C.P., 
refusing  an  application  for  a writ  of  habeas  corpus  and  a sub- 
stantive motion  for  such  writ,  and  for  a writ  of  certiorari  in  aid 
oi'  same,  which  was  heard  on  the  14th  of  February,  1906, 
before  a Divisional  Court  composed  of  Boyd,  C.,  Street  and 
Mabee,  JJ. 

J.  B.  McKenzie,  for  the  appeal  and  motion.  The  prisoner 
should  not  have  been  re-arrested  after  his  discharge  by  the  Court 
of  Appeal.  [Boyd,  C.:  Have  you  authority  for  that  ? Yes,  a full 
Court  case  in  Quebec  Exp.  Duvernay  & Ex  p.  Cotte  (1875),  19 
L C.  Jour.  248.  Boyd,  C.:  Was  the  point  not  decided  in  Regina 
v.  Morton  (1868)  19  C.P.  9 ? That  case  was  decided  before  sec. 
598  of  the  Code  was  passed,  The  Queen  v.  Lea  (1897),  2 Can. 
C.C.  233  at  p.  237.  Boyd,  C.:  That  might  apply  to  that  charge 
but  not  to  the  offence.]  The  Attorney -General,  etc.,  of  Hong 
Kong  v.  KwoJc-a-Sing  (1873),  L.R.  5 P.C.  179  at  pp.  188, 
189,  202.  Not  even  a prima  facie  case  was  made  here  : Rex  v. 
Governor  of  Holloway  Prison  (1902),  87  L.T.R.  332  at  p.  334. 


D.  C. 
1906 

Feb.  23. 


458 

D.  C. 
1906 

Re 

Harsha. 


f 

J 

ONTARIO  LAW  REPORTS.  [y0L. 

Ex  p.  Seitz  (No.  2)  (1899),  3 Can.  C.C.  127  at  pp.  130, 131, 132.  J 
The  original  warrant  being  dated  before  the  information  was  1 
invalid  and  could  not  support  an  arrest : Ex  p.  Cadby  (1886),  | 
26  S.C.N.B.  452  at  p.  482  ; Re  Harjes  (1882),  16  S.  Aus.  71  at  | 
p.  75.  This  is  a bailable  offence  and  so  within  sec.  5 of  pt.  3 
R.S.O.  1897,  vol.  3,  p.  36  : Biron  & Chalmers  on  Extradition,  p.  i 
56:  Queen  v.  Spilsbury,  [1898]  2 K.B.  615  at  p.  620;  Re  j 
Gay  nor  & Green  (No.  5)  (1905),  9 Can.  C.C.  255  at  p.  261. 
The  doctrine  of  res  judicata  can  be  invoked  : Wood  on  Manda-  j 
mus,  Prohibition,  Habeas  Corpus,  etc.,  p.  177  ; Taylor  v.  Scott  j 
(1898),  30  O.R.  475  ; Cox  v.  Hakes  (1890),  15  App.  Cas.  506  at  j 
p.  522  ; Ex  p.  W.  W.  Jilz  (1876),  64  Miss.  205  ; Mercein  v.  The  \ , 
People  (1840),  25  Wend.  (N.Y.)  63 ; Yates  v.  The  People  of  the  |,  J 
State  of  New  York  (1810).  6 Johnson  (N.Y.)  335  ; In  re  White  j 
(1891), 45  Fed.R.237.  The  information  was  sworn  to  on  informa-  j 
tion  and  belief,  which  is  not  sufficient:  Ex  p.  Lane  (1881),  6-  | 
Fed.  R.  34,  at  p.  38  ; Re  Walter  A.  Dickey  (No.  2)  (1904),  8 Can. 
C.C.  321  at  p.  325;  R.S.C.  (1886),  ch.  142,  sec.  6;  Crim.  Code,,  j 
1892,  55  & 56  Viet.  ch.  29  (D.).  There  was  no  evidence  before  1 
the  magistrate  outside  of  the  information  as  required  by  sec.  6 : 
The  Queen  v.  Weil  (1882),  9 Q.B.D.  701  at  p.  706.  I also  refer  i 
to  The  Queen  v.  Ettinger  (1899),  3 Can.  C.C.  387  at  p.  389;,  ; 
Ex  p.  John  C.  Eno  (1884),  10  Quebec  L.R.  173. 

Curry , K.C.,  contra.  The  Extradition  Act,  R.S.C.  1886,  ch. 
142,  applies  to  carry  out  the  arrangement  under  which  this  j 
prisoner  should  be  extradited  : see  sec.  3.  He  was  properly  ; 
arrested  under  an  information  and  complaint : sec.  6.  The  ( 
information  was  in  writing  and  under  oath  : Code,  sec.  558. 
The  warrant  was  regular:  R.S.C.  1886,  ch.  142,  2nd  sch.  It  is-  j 
only  necessary  to  shew  the  prisoner  was  accused  of  having  com- 
mitted the  crime. 

At  the  close  of  the  argument  the  Court  dismissed  the  appeal  j 
and  refused  the  application  and  subsequently  gave  the  follow- 
ing  reasons  in  writing. 

February  23.  Boyd,  C.: — Application  is  made  for  a writ  of 
habeas  corpus  on  behalf  of  Harsha  in  custody  on  the  grounds, 

(1)  That  the  prisoner  was  arrested  a second  time  for  the 
same  offence  after  his  release  on  habeas  corpus, 
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(2)  That  the  matter  was  res  judicata  between  the  parties, 

(3)  That  the  complaint  against  the  prisoner  was  on  informa- 
tion and  belief  only, 

(4)  That  no  evidence  was  received  by  the  Judge, 

(5)  And  that  neither  information  and  complaint  nor  the 
warrant  was  transmitted  to  the  Minister  of  Justice  by  the 
Judge. 

The  Court  of  Appeal  discharged  the  prisoner  from  custody 
on  the  ground  that  there  was  no  proper  evidence  of  the  com- 
mission of  the  alleged  offence  or  identifying  the  document  with 
the  forgery  of  which  the  prisoner  was  charged.  Osier,  J.,  said : 
“ The  evidence.  . . . does  not  come  up  to  what  is  required 

and  would  not  have  justified  the  magistrate  in  committing  the 
prisoner  had  the  offence  been  committed  in  this  country  Re 
Harsha  (1906),  7 O.W.R.  97  at  p.  103. 

In  The  Queen  v.  Ganz  (1882),  9 Q.B.D.  93,  at  p.  105, 
Manisty,  J.,  says  : “ In  order  to  give  the  magistrate  jurisdiction 
there  must  be  a crime  charged  which  is  within  the  treaty,  and 
the  magistrate  must  have  before  him  evidence  such  as  would, 
justify  according  to  the  law  of  England”  (Canada)  “ the  commit- 
tal for  trial  of  the  prisoner  if  the  crime  had  been  committed  in 
England,  and  there  must  be  a foreign  warrant  authorizing  the 
arrest,”  etc. 

In  this  case,  the  crime  charged  in  the  first  warrant  was  that 
of  forgery,  and  no  doubt  the  same  crime  is  charged  in  the  second 
warrant.  But  now  it  is  proved  that  further  additional  and  new 
evidence  has  been  discovered  or  will  be  forthcoming,  whereby  the 
deficiencies  pointed  out,  may  and  no  doubt  will  be,  remedied. 
Having  regard  to  the  character  and  the  nature  of  extradition 
proceedings,  it  appears  perfectly  competent  to  take  this  course, 
and  no  rights  of  the  prisoner  and  no  safeguards  of  the  law  are 
thereby  invaded. 

The  law  is  very  distinct  that  where  there  is  no  evidence  or 
no  sufficient  evidence  before  the  magistrate  in  these  extradition 
matters,  he  is  held  to  be  without  jurisdiction,  and  a committal 
for  surrender  is  in  such  conditions  an  unwarrantable  act  in 
excess  of  his  jurisdiction  ; The  Queen  v.  Maurier  (1883),  10 
Q.B.D.  513,  at  pp.  515,  516. 
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The  magistrate  is  charged  with  the  duty  of  considering 
whether  the  evidence  before  him  is  sufficient  according  to  law 
to  justify  the  committal  of  the  accused  for  trial  : he  is  not  to 
determine  and  dispose  of  the  case  by  giving  judgment  upon  it, 
but  he  states  his  opinion  (if  it  be  so)  that  there  is  a prima  facie 
case  and  on  that  ground  issues  his  warrant  of  committal  for  the 
purposes  of  surrender  to  the  foreign  country;  and -in  that 
forum  the  trial  takes  place,  and  the  guilt  or  innocence  of  the 
accused  is  established  : See  per  Hawkins,  J.,  in  Re  Castioni 
[1891]  1 Q.B.  149  at  p.  161. 

The  doctrine  of  res  judicata  or  of  former  jeopardy  or  of 
autrefois  acquit  is  in  each  particular  quite  inapplicable  to  this 
method  of  preliminary  enquiry. 

Had  the  magistrate  thought  the  first  evidence  laid  before 
him  insufficient,  and  declined  to  interfere,  or  dismissed  the 
accused,  that  would  be  no  bar  to  his  (or  another  magistrate) 
taking  up  the  matter  de  novo  upon  better  or  more  convincing 
evidence.  Such  is  unquestionably  the  rule  in  the  ordinary 
methods  of  procedure  before  magistrates  in  the  case  of  indictable 
offences,  and  to  this  practice  is  assimilated  extradition  proceed- 
ings by  the  provisions  of  the  statute  : §ec.  9,  R.S.C.  1886,  ch. 
142. 

This  was  recognized  and  affirmed  as  to  the  procedure  in 
extradition  by  a strong  Court  in  Regina  v.  Morton  (1868),  19 
C.P.  9,  the  effect  of  which  decision  has  not  been  interfered  with 
by  any  provision  of  the  Criminal  Code.  It  does  not  affect  the 
legal  result  if  the  magistrate  assumes  to  commit  illegally  or 
without  evidence,  and  has  been  set  right  by  the  Court  upon 
habeas  corpus , by  the  discharge  of  the  accused  from  custody. 
That  gets  rid  of  the  illegal  commitment  but  not  of  the  under- 
lying charge,  which  may  again  be  investigated  for  the  purpose 
of  extradition. 

This  very  question  has  indeed  been  passed  upon  by  Mr. 
Justice  Wurtele  in  Ex  p.  Jean  Alias  Johannes  v.  Seitz 
(1899),  Q.O.R.  8 Q.B.  392.  I adopt  his  language  as  pertinent 
to  this  case  : “ When  a prisoner  is  discharged  on  habeas  corpus , 
it  is  necessary  in  order  for  such  discharge  to  protect  him  from 
a subsequent  prosecution  for  the  same  offence,  that  the  same 
state  of  facts  should  exist  with  respect  to  both  the  adjudication 
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under  the  writ  of  habeas  corpus  and  the  subsequent  prosecu- 
tion,” p.  397. 

The  accused  may  be  arrested  and  imprisoned  again  for  the 
same  offence,  provided  it  is  not  upon  the  same  state  of  facts. 
If,  as  in  this  case,  the  discharge  is  for  want  of  evidence,  that 
may  be  supplied  upon  a subsequent  re-arrest  for  the  same 
extraditable  offence. 

If  the  decision  upon  the  habeas  corpus  is  upon  the  merits 
in  this  sense  that  no  offence  has  been  committed — that  all 
available  evidence  discloses  no  crime — that  discharge  is  of 
course  final  to  all  intents  and  purposes. 

But  falling  short  of  this,  the  discharge  is  final  only  so  far  as 
that  particular  proceeding  is  concerned.  The  matter  may  be 
re-agitated  on  another  state  of  facts,  with  respect  to  the  same 
alleged  offence.  The  Court  would  fail  in  its  duty  and  the  whole 
purpose  of  the  extradition  comity  would  be  frustrated,  if  a man 
duly  charged  with  an  extraditable  crime,  and  so  far  as  prima 
facie  evidence  goes  apparently  guilty  of  the  crime  charged, 
could  escape  by  technicalities  and  subtleties  that  are  discredit- 
able enough  in  ordinary  criminal  law  without  being  imported 
into  extradition  procedure. 

I find  that  the  United  States  Courts  entertain  like  views 
upon  this  question.  And  it  is  well  that  both  countries  should 
agree  in  facilitating  legal  reciprocity  in  the  transfer  of  fugitive 
offenders. 

It  is  thus  laid  down  by  Shiras,  J.,  in  In  re  White  (1891),  45 
Fed.  R.  237  at  p.  239  : “ If  . . . the  person  arrested  is 

released  upon  habeas  corpus  upon  the  ground  of  informality  or 
mistakes  in  the  proceedings,  or  upon  some  ground  which  does  not 
decide  the  question,  the  question  whether  upon  real  facts  the  one 
arrested  should  be  extradited  for  trial,  such  release,  not  being  upon 
the  merits,  should  not  be  a bar  to  arrest  upon  perfected  papers  or 
proceedings.” 

So  when  it  was  argued,  that  the  extradition  statute  contem- 
plated but  one  proceeding,  which  being  terminated  by  the  action 
of  the  executive  refusing  to  surrender  because  of  the  alleged 
insufficiency  of  the  evidence,  and  that,  therefore,  there  was  no 
power  to  exercise  any  further  process  of  arrest  in  order  to 
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supply  more  convincing  testimony,  the  Court  held  to  the  con- 
trary : In  re  Kelly  (1886),  26  Fed.  R.  852.  See  Ex  p.  George 
Milburn  (1835),  9 Peters  (U.S.)  704. 

Touching  the  effect  of  the  Habeas  Corpus  Act,  31  Car.  II., 
ch.  2,  sec.  6,  on  this  case,  reliance  was  placed  upon  a dictum 
in  Attorney -General  v.  Kwok-a-Sing,  L.R.  5 P.C.  179  at  p. 
202,  where  it  is  said  “ They  do  not  say  . . . that  the 

section  may  not  also  apply  to  cases  where  a prisoner  is  dis- 
charged unconditionally  upon  the  ground  that  the  warrant,  on 
which  he  is  detained,  shews  no  valid  cause  for  his  detention. 
They  think,  however,  it  can  only  apply  when  the  second  arrest 
is  substantially  for  the  same  cause  as  the  first,  so  that  the 
return  to  the  second  writ  of  habeas  corpus  raises  for  the  opinion 
of  the  Court  the  same  question  with  reference  to  the  validity  of 
the  grounds  of  detention  as  the  first.”  The  object  of  the  section 
is  succinctly  given  in  Short  & Mellors’  Crown  Practice,  p.  337, 
thus : Provision  is  made  against  a person  set  at  large  upon 
habeas  corpus  being  vexatiously  committed  again  for  the  same 
offence. 

The  language  of  Mellish,  L.J.,  in  L.R.  5 P.C.  indicates,  I 
think,  that  he  was  regarding  the  second  arrest  as  involving  sub- 
stantially the  same  matters  of  investigation  and  of  evidence  as 
the  first  arrest ; and  that  is  manifestly  not  the  case  in  the 
present  inquiry,  for  here  the  second  proceeding  is  to  supplement 
and  make  good  what  was  lacking  in  the  first ; so  far  from  being 
vexatious  it  is  in  the  interest  of  justice  and  international  comity 
that  the  charge  should  be  further  prosecuted. 

But  I think  the  better  view  is  that  taken  in  a Victoria  Court, 
viz.,  that  this  statute  does  not  apply  to  extradition  proceedings. 
The  preamble  of  the  English  Act  shews  that  it  is  framed  for 
the  benefit  of  those  of  the  King’s  subjects  who  are  in  custody,  and 
it  was  held  by  Holroyd,  J.,  in  In  re  Federic  Gerhard  (No.  3) 
(1901),  27  Viet.  L.R.  655,  that  the  “ offence  ” mentioned  in  sec. 
6 must  be  limited  to  offences  cognizable  in  a court  in  some  part 
of  His  Majesty’s  Dominions  and  so  far  as  the  State  of  Victoria 
was  concerned  an  offence  that  should  be  tried  and  determined 
there.  That  is  pertinent  to  the  present  extradition  crime,  which 
cannot  be  heard,  tried,  or  determined  in  Canada  or  Ontario — but 
which  may  be  tried  in  the  proper  court  of  the  United  States 
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upon  and  after  his  surrender.  I think  that  Ex  p.  Jacques 
Besset  (1844),  6 Q.B.  481,  is  also  an  authority  that  the  Statute 
of  Charles  is  not  applicable  to  extra-territorial  crimes  the  per- 
petrators of  which  have  taken  refuge  in  England  or  her  colonies, 
though  the  common  law  writ  of  habeas  corpus  may  run  in  their 
favour. 

Indeed  the  remedy  by  means  of  this  process  is  given  at  a 
certain  stage  expressly  in  sec.  12  of  the  Extradition  Act  of 
Canada,  R.S.C.  1886,  ch.  142  : though  it  may  doubtless  run  at 
any  stage  of  the  procedings  where  illegal  custody  exists. 

The  opinion  held  by  the  Victoria  Judge  was  expressed  in  an 
■early  case  on  the  Statute  in  Rex  v.  Mackintosh  (1720),  1 Strange 
308  in  which  a person  committed  for  treason  done  in  Scotland, 
was  refused  the  benefit  of  the  Habeas  Corpus  Act,  because  the 
Court  could  not  try  a crime  committed  in  that  country  and  so 
also  bail  was  refused. 

My  brother  Street  thought  bail  ought  not  be  granted  in 
extradition  cases  as  did  Osier,  J.,  in  Re  Watts  (1902),  3 O.L.R. 
279.  See  Re  Harsha , 7 O.W.R.  97.  See  also  The  King  v.  Platt 
<1877),  1 Leach’s  C.C.  157. 

Another  matter  argued  was  that  the  affidavit  grounding  the 
arrest  was  made  upon  information  and  belief  only,  and  this  is 
said  in  some  cases  to  be  fatal. 

Our  general  practice  is  regulated  by  sec.  558  of  the  Criminal 
Code ; any  one,  who,  upon  reasonable  or  probable  grounds, 
believes  that  any  person  has  committed  an  indictable  offence  may 
make  a complaint  or  lay  an  information  in  writing  and  under 
oath  before  any  magistrate  or  justice,  etc.,  and  by  sec.  559,  the 
justice  shall  hear  and  consider  the  allegations  . . . and  if 

of  opinion  that  a case  for  so  doing  is  made  out  he  shall  issue 
a warrant,  etc. 

The  special  act  of  extradition  requires  for  this  preliminary 
step  that  the  warrant  should  issue,  if  the  justice  is  of  opinion 
that  the  evidence  is  sufficient  and  that,  as  is  pointed  out  by 
Jessel,  M.R.,  in  The  Queen  v.  Weil,  9 Q.B.D.  701  at  p.  706  is 
matter  of  judicial  discretion. 

An  affidavit  on  information  and  belief,  without  disclosing 
the  grounds  of  information  and  belief,  was  received  and  acted 
on  in  The  Merchants  Express  Co.  v.  Morton  (1868),  15  Gr.  276, 
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and  even  in  the  United  States  there  has  been  a relaxation  in 
recent  cases  of  the  old  rule  and  as  said  in  Ex  p.  Sternaman 
(1896),  77  Fed.  R.  595  at  p.  597,  “ The  complaint  may,  in  some 
instances,  be  upon  information  and  belief.  The  exigencies  may 
be  such  that  the  criminal  may  escape  punishment  unless  he  is 
promptly  apprehended,”  etc.,  and  see  In  re  Keller  (1888),  36  Fed. 
R.  681,  at  p.  685,  and  Roe  v.  Bradshaw  (1866),  L.R.  1 Ex.  106. 

There  is  no  merit  in  this  objection,  for  it  is  notorious  that 
proceedings  were  before  the  courts  for  the  extradition  of  the 
applicant  for  several  weeks,  and  the  committing  magistrate 
might  well  entertain  the  new  application  on  the  sworn  informa- 
tion laid  before  him. 

The  remaining  objections  are  not  subjects  of  present  investi- 
gation for  the  reason  that  the  inquiry  is  still  pending,  and  is  to 
be  prosecuted  before  the  Judge.  Given,  as  in  this  case,  a 
warrant  valid  on  its  face,  and  not  being  upon  a conviction  or 
judgment,  the  prisoner  is  to  be  held  with  a view  to  further 
inquiry,  and  the  production  of  evidence  which  may  lead  to  his 
discharge  or  to  his  being  committed  for  surrender.  The  practice 
is  defined  by  Kelly,  C.B.,  in  Ex  p.  Terraz  (1878),  4 Ex.  D. 
63  at  p.  68,  “In  such  a case  there  must  be  further  inquiry 
which  requires  the  continued  imprisonment  of  the  party 
charged,  if  a habeas  corpus  be  obtained,  he  is  not  to  be  dis- 
charged, but  should  be  remanded  for  the  purpose  of  the  further 
inquiry  before  a competent  authority,  in  order  that  he  may 
either  be  put  upon  his  trial  or  discharged,  according  to  the 
result  of  the  inquiry.” 

The  jurisdiction  of  the  Divisional  Court  was  not  questioned, 
but  it  is  not  to  be  taken,  that  we  could  act  as  on  an  appeal  if 
objection  were  raised. 

We  dismissed  the  application  at  the  close  of  the  argument 
but  now  give  our  reasons  “ for  the  convenience  of  the  profes- 
sion.” 

The  other  Judges  agree  in  the  result. 


G.  A.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

The  Canadian  Pacific  Railway  v.  The  Ottawa  Fire 
Insurance  Co. 


Fire  Insurance — Standing  Timber — Property. 

The  defendants,  an  insurance  company,  incorporated  under  the  laws  of  Ontario 
insured  the  plaintiffs,  a railway  company,  having  a branch  line  in  the  State 
of  Maine,  the  policy  stating  the  insurance  to  be  £*  against  loss  or  damage  by 
fire  ...  on  property  as  follows  : On  all  claims  for  loss  or  damage 
caused  by  locomotives  to  property  located  in  the  State  of  Maine  not  includ- 
ing that  of  the  assured.”  By  the  statute  law  of  Maine  when  “ property  ” 
is  injured  by  fire  communicated  by  a locomotive  engine,  the  railway  com- 
pany is  made  responsible,  and  it  is  declared  to  have  an  insurable  interest  in 
the  property  along  its  line  for  which  it  is  responsible  i — 

Held,  that  the  policy  was  a valid  policy  of  fire  insurance,  but  did  not,  under 
the  insurance  company’s  statutory  powers  cover  standing  timber  along  the 
defendants’  line  of  road  ; that  the  policy  was  not  therefore  ineffective,  and 
the  plaintiffs  were  not  entitled  to  recover  back  the  premiums  for  there  was 
abundance  of  other  property  covered  by  the  policy  in  which  the  plaintiffs 
had  an  insurable  interest. 

Judgment  of  Clute,  J. , 9 O.L.R. , 493,  affirmed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  of 
Clute,  J.,  at  the  trial  in  favour  of  the  defendants,  reported  9 
O.L.R.  493,  where  and  in  the  judgment  of  this  Court  the  facts 
are  stated. 

On  November  20,  1905,  the  appeal  was  argued  before  Moss, 
C.J.O.,  Osler,  Garrow,  and  Maclaren,  JJ.A. 

W.  R.  Riddell,  K.C.,  and  Angus  MacMurchy,  for  the 
appellants.  The  standing  timber  was  intended  to  be  included 
in  the  policy.  The  word  “ property  ” is  a general  term  and 
applies  to  any  kind  ,of  property  in  which  the  plaintiff  has  an 
insurable  interest.  It  is  also  covered  by  the  words  “ and  other 
commodities,”  contained  in  sec.  166  of  the  Ontario  Insurance 
Act.  R.S.O.  1897,  ch.  203.  The  doctrine  of  ejusdem  generis 
does  not  apply.  The  effect,  however,  of  the  Insurance  Act  is 
not  to  take  away  any  right  the  railway  company  had  apart 
from  the  statute,  and  at  common  law  they  would  have  an 
insurable  interest  in  such  timber  : North  British  and  Mercantile 
Ins.  Co.  v.  Moffatt  (1871),  L.R.  7 C.P.  25,  31;  London  v. 
Chapter  Collegiate  Church  Southwell  (1619),  Hobart  303-4; 
Blackstone  Corn’s.,  Lewis’  ed.,  p.  458 ; Am.  & Eng.  Encyc.  of 
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Law,  2nd  ed.,  vol.  6,  p.  230 ; Wilson  v.  Jones  (1867),  2 Ex.  139 ; 
Benjamin  on  Sales,  4th  ed.,  121-2;  Insurance  Co.  v.  Chase 
(1866),  5 Wall,  509,  513  ; Century  Dictionary  Tit.  “ Commodity.” 
The  wording  of  the  policy  must  be  taken  most  strongly  against 
the  insurance  company.  The  plaintiffs,  undoubtedly,  intended 
to  insure  the  standing  timber,  the  defendants  claim  that  they 
did  not  so  intend.  The  minds  of  the  parties  therefore  were 
never  ad  idem,  and  there  never  was  any  contract,  and  the 
policy  never  attached,  but  was  void  ab  initio.  Section 
239,  sub-sec.  3,  of  the  Railway  Act,  1903,  does  not  apply,  as  it 
was  not  in  force  when  the  loss  occurred ; neither  does  the 
Maine  Law  apply.  Moreover  this  was  not  a contract  of  fire 
insurance  at  all,  but  what  may  be  termed  a “ liability  insurance,” 
and  which  was  not  within  the  defendants’  charter.  As  no  risk 
was  incurred,  no  premiums  were  ever  earned,  and  the  plaintiffs 
are  entitled  to  recover  back  the  amounts  paid  by  them  with 
interest:  Jones  v.  Neptune  Marine  Ins.  Co.  (1872),  L.R.  7 Q.B. 
702. 

G.  F.  Shepley,  K.C.,  and  F.  A.  Magee,  for  the  respondents. 
Standing  timber  is  not  covered  by  the  policy.  It  does 

not  come  within  the  word  “ property,”  as  contained  in  the 
Insurance  Act.  The  word  may  have  different  meanings  depend- 
ing on  the  context.  It  is  used  in  sub-sec.  41  c.  of  sec.  2 and 
other  sections  of  the  Act  and  in  the  statutory  conditions,  and  is 
defined  in  sec.  166,  and  it  does  not  come  within  any  of  the  classes 
of  property  there  defined,  which  is  restricted  to  personal  property, 
while  standing  timber  is  real  property.  It  does  not  come  within  the 
words  as  urged — “ other  commodities.”  “ Commodity  ” is  defined 
as  “ goods  and  wares,”  and  includes  only  personal  property.  In 
any  event  the  words  “ other  commodities  ” would  be  cut  down  by 
the  preceding  words  under  the  ejusdem  generis  rule.  It  is  not 
a question  of  the  parties  being  ad  idem;  but  of  the  defendants 
erroneously  construing  the  contract.  As  to  its  being  a liability 
contract,  all  contracts  of  fire  insurance  are  contracts  of  liability, 
that  is,  of  indemnity.  There  need  not  be  any  legal  or  equitable 
interest  vested  in  the  insured.  All  that  is  necessary  is  that 
there  should  be  a responsibility  for  the  loss.  This  is  the 
principle  of  re-insurance.  So  long  as  there  is  an  insurable 
interest,  and  the  loss  is  against  fire,  this  is  a fire  insurance.  The 
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plaintiffs  had  an  insurable  interest  under  the  Maine  law.  They 
referred  to  Bunyon  on  Fire  Ins.,  4th  ed.,  p.  13;  Luceria  v. 
Crawfurd  (1866),  2 Bos.  & P.  (N.R.)  296,  302  ; Davies  v.Home 
Ins.  Co.  (1866),  3 E.  & A.  269;  Porter  on  Insurance,  4th  ed., 
290,  297,  303 ; Nelson  v.  Empress  Assurance  Corporation , 
[1905],  2 K.B.  281,  285  ; MacKenzie  v.  Whiteworth  (1875),  L.R. 
10  Ex.  142  ; Arnould  on  Marine  Ins.,  7th  ed.,  387  ; Phillips  on 
Insurance,  5th  ed.,  sec.  498  ; Chalmers  on  Insurance,  2nd  ed., 
p.  5;  Joyce  v.  Swann  (1864),  17  C.B.N.S.  84,  104;  Stocky. 
Inglis  (1884),  12  Q.B.D.  564,  571.  There  is  no  rule  that  the 
wording  of  a policy  is  to  be  taken  most  strongly  against  the 
insurers:  Birrell  v.  Dyer  (1884),  9 App.  Cas.  345. 


C.  A. 
1906 

Canadian 
Pacific 
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Ottawa 
Fire  Ins. 
Co. 


March  8.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A. : — The  defendants  are  an  insurance  company 
incorporated  under  the  Ontario  Insurance  Act,  registered 
and  licensed  to  transact  the  business  of  fire  insurance.  It 
has  not  been  suggested  that  there  is  anything  to  prevent  them 
from  carrying  on  business  in  the  State  of  Maine,  TJ.S. 

They  issued  a policy  of  insurance,  No.  43618,  in  favour  of 
the  plaintiffs  who  have  a line  of  railway  running  through  part 
of  that  State,  which  reads  in  part  as  follows : “ on  property  as 
follows  all  more  fully  described  in  application  for  this  insur- 
ance which  forms  part  and  parcel  of  this  policy  to  wit : 

“ On  property  as  per  wording  hereto  attached. 

“ Canadian  Pacific  Railway  Company,  $75,000.  On  all 
claims  for  loss  or  damage  caused  by  locomotives  to  property 
located  in  the  State  of  Maine  not  including  that  of  the  assured 
or  upon  land  owned,  leased  or  operated  by  the  assured.  The 
loss  paid  by  the  assured  upon  all  verdicts,  judgments  and  settle- 
ments for  said  claims  against  the  assured  or  the  railroad  com- 
pany owning  the  line  of  road  shall  be  considered  full  proof  of 
all  claims  under  this  policy.  . . 

“ It  is  also  understood  and  agreed  that  this  compan}^  shall 
not  in  any  event  be  liable  under  this  policy  for  loss  to  property 
located  outside  the  State  of  Maine. 

‘It  is  understood  and  agreed  that  this  company  shall  not  in 
any  event  be  liable  under  this  policy  for  a greater  sum  than 
$20,000  for  loss  or  damage  caused  by  any  one  fire. 
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“ It  is  understood  and  agreed  that  this  insurance  company 
shall  not  be  liable  under  this  policy  except  upon  claims  upon 
which  the  insured’s  payment  is  $5,000  or  more  on  account  of 
loss  by  any  one  fire,  and  then  this  company  shall  be  liable  only 
for  the  amount  of  loss  sustained  in  excess  of  $5,000.  : . 

“ Attached  to  and  forming  part  of  the  Ottawa  Fire  Insur- 
ance Company.” 

The  words  italicized  are  part  of  the  printed  form  of  the 
policy.  The  remainder  of  the  clauses  quoted  is  type-written  on 
a sheet  of  paper  attached  to  the  face  of  the  policy  immediately 
following  the  former  words,  signed  by  the  chief  agents  of  the 
company  and  otherwise  authenticated  as  part  of  the  policy. 

The  defendants’  covenant  with  insured  (printed  form)  “that 
if  the  property  hereinbefore  mentioned  is  destroyed  or  damaged 
at  any  time  between  the  hour  of  12  o’clock  noon  of  the  11th 
day  of  May,  1903,  and  the  hour  of  12  o’clock  noon  of  the  11th 
day  of  May,  1906,  they  will  make  good  unto  the  assured  all 
such  loss  or  damage  by  fire  not  exceeding  in  respect  of  each  of 
the  several  subject  matters  above  specified  the  sum  set  opposite 
thereto  or  the  interest  of  the  assured  therein  and  not  exceeding 
in  the  whole  the  sum  of  $75,000,  the  said  loss  or  damage  to  be 
estimated  according  to  the  actual  cash  value  of  said  property  at 
the  time  the  fire  shall  happen.” 

A previous  policy,  No.  29412,  for  $75,000,  substantially  in 
the  same  terms,  dated  9th  May,  1901,  had  been  granted  by  the 
defendants  to  the  plaintiffs,  which  was  afterwards  renewed  for 
a year  from  the  11th  May,  1902.  The  premium  paid  on  the 
grant  and  the  renewal  was  the  sum  of  $5,000  on  each  occasion. 
On  this  no  claim  for  loss  had  ever  arisen. 

The  plaintiffs’  claim  is  in  the  alternative  : either  the  first 
policy  is  valid  and  covers  the  risks  alleged  to  be  insured  against 
and  they  are  entitled  to  recover  the  losses  paid  by  them  : or 
both  policies  are  in  toto  invalid  and  ultra  vires  of  the  defend- 
ants as  being  a kind  of  policy,  s.c.;  a guarantee  policy,  which 
under  the  Act  they  had  no  power  to  grant  and  are  not  fire 
insurance  policies,  in  which  case  they  never  attached  and  the 
plaintiffs  are  entitled  to  recover  back  the  premiums  paid  by 
them  as  upon  an  entire  failure  of  consideration. 
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The  defendants  deny  that  the  policy  is  a guarantee  policy 
but  say  that  the  only  property  the  loss  of  which  is  in  question 
in  the  action  and  for  the  destruction  of  which  the  plaintiffs  had 
paid  was  standing  timber  to  the  insurance  of  which  their 
statutory  powers  do  not  extend.  The  plaintiffs  contend  that  if 
that  be  so  (which  they  deny)  the  parties  to  the  contract  never 
were  ad  idem  as  the  plaintiffs  intended  to  obtain  insurance 
against  the  destruction  by  fire  from  their  locomotives  of  stand- 
ing timber  along  their  line  of  railway  and  if  they  did  not  get  it 
the  policy  never  attached  and  so  the  consideration  failed  and 
ought  to  be  recovered  back  on  that  ground. 

The  learned  trial  Judge  dismissed  the  action. 

I am  of  opinion  that  the  judgment  should  be  affirmed. 

There  is  no  reason  for  saying  that  the  policy  is  not  a fire 
insurance  policy.  The  plaintiffs  call  it  a “ liability  ” insurance 
policy  whatever  that  may  mean,  but  it  is  essentially  a policy 
of  insurance  against  loss  by  fire  and  if  they  had  any  insurable 
interest  in  the  property  destroyed  they  might  insure  it  in  any 
company  whose  charter  powers  extended  to  the  insurance  of 
such  property  just  as  a common  carrier  might  do. 

“ Any  legal  or  equitable  estate  which  may  be  prejudicially 
affected  or  any  responsibility  which  might  be  brought  into 
operation  by  a fire  will  confer  an  insurable  interest  Bunyon 
on  Fire  Insurance,  4th  ed.  p.  13. 

“ Interest  may  aiise  from  mere  liability.  An  insurable 
interest  in  property  may  arise  from  mere  liability.  An  insur- 
able interest  may  arise  from  mere  liability  which  the  insured 
incurs  with  relation  thereto  though  he  is  not  in  possession  of 
the  property  and  has  no  interest  therein  beyond  the  danger  of 
pecuniary  damage  from  the  loss  of  the  property  by  reason  of 
such  assumed  liability  ; such  liability  may  arise  by  statute  or 
by  contract  or  may  be  fixed  by  law  from  the  obligations  which 
the  insured  assumes  Am.  & Eng.  Ency.  of  Law,  2nd  ed.,  vol. 
13,  p.  147  : and  see  Hart  v.  Western  R.W.  Co.  (1847),  13  Mete. 
99. 

The  statute  law  of  the  State  of  Maine  has  for  many  years 
imposed  such  liability  and  conferred  an  insurable  interest  in 
property  the  subject  of  it  upon  corporations  in  the  situation  of 
the  plaintiffs. 
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“ When  a building  or  other  property  is  injured  by  fire  com- 
municated from  a locomotive  engine,  the  corporation  using  it  is  I 
responsible  for  such  injury  and  may  procure  insurance  thereon:” 
Revised  Statutes,' ch.  51,  sec.  87.  A similar  provision  exists  in 
other  State  jurisdictions  and  it  has  recently  found  a place  in 
our  own  legislation  : The  Railway  Act  1903  (Canada),  sec.  239. 

The  State  law  has  been  considered  in  many  cases  some  of 
which  are  cited  in  the  judgment  below.  It  is  not  necessary  to 
refer  to  them  at  length.  The  liability  and  right  to  insure  in 
respect  of  the  interest  created  is  generally  recognized.  In  some 
of  these  cases  fences  and  forest  trees  are  held  to  be  included 
under  the  expression  “ buildings  and  other  property  ” as  pro- 
perty for  the  destruction  of  which  the  corporation  is  liable  and 
in  respect  of  which  the  statute  creates  an  insurable  interest 
whether  an  insurer  can  be  found  to  take  the  risk  or  not. 
Grissell  v.  Housatonic  R.W.  Co.  (1887),  54  Conn.  447  ; Pratt  v. 
Atlantic  & St.  Lawrence  R.W.  (1856),  42  Me.  579. 

It  seems  hardly  necessary  to  say  that  the  power  of  a parti- 
cular insurance  company  to  take  the  risk  does  not  depend  upon 
the  statute  which  confers  upon  the  railway  company  the  right 
to  insure  against  it.  That  must  depend  upon  the  charter  or 
statutory  powers  of  the  insurance  company,  and  this  is  where 
the  plaintiffs’  chief  difficulty  arises  in  so  far  as  it  is  contended 
that  the  policy  in  question  covers  standing  timber. 

Sec.  166  of  the  Insurance  Act  enacts  that  “ every  company 
licensed  and  registered  for  the  transaction  of  fire  insurance  may 
within  the  limits  prescribed  by  the  license  and  registry  (secs. 

53,  54)  insure  and  re-insure  dwelling  houses,  stores,  shops  and 
other  buildings,  household  furniture,  merchandise,  machinery, 
live  stock,  farm  produce  and  other  commodities  against  loss  or 
damage  by  fire  or  lightning. 

The  defendants  are  restricted  to  insurance  upon  property'  j 
which  comes  within  the  classes  of  property  here  specified.  The 
plaintiffs’  contention  is  that  standing  timber  (which  taken  by 
itself  and  unaffected  by  any  contract  respecting  it,  is  admittedly 
part  of  the  realty),  comes  within  the  term  “ other  commodities,” 
but  I do  not  think  so.  The  sense  in  which  those  words  is 
used  is  indicated  by  the  words  which  precede  them  and  with 
which  they  are  connected,  “ household  furniture,  merchandise,. 
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live  stock,  farm  produce,”  which  are  contrasted  with  insurable 
interests  in  the  realty,  “dwelling  houses,  stores,  shops  and  other 
buildings.”  The  word  “ commodity,”  is  susceptible  of  many 
meanings,  some  of  them  abstract,  some  of  them  archaic  and 
obsolete.  It  may  be  descriptive  of  quality,  advantage  or  oppor- 
tunity. A foot  path  may  in  one  sense  be  a commodity  and  so 
may  a bush  or  forest  on  a farm,  but  we  do  not  now  use  the  word 
in  that  sense,  or  in'  many  of  the  senses  of  which  a reader  of 
Shakespeare  for  example  can  readily  recall  the  instances.  Here, 
I think  it  is  used  in  its  ordinary  business  and  derivative  sense 
of  anything  moveable  that  is  a subject  of  trade  or  acquisition  ; 
Century  Dictionary,  and  again  in  the  Oxford  Dictionary,  sub 
voce,  “ especially  in  commerce,  a kind  of  thing  produced  from- 
a sale,  an  article  of  commerce,  an  object  of  trade.  In  plural, 
goods,  wares  and  merchandise.”  The  same  in  the  Standard 
Dictionary. 

Standing  timber  along  the  defendants’  line  of  road  was 
therefore  not  covered  by  the  policies. 

It  by  no  means,  however,  follows  that  the  policies  were  void 
or  inofficious,  since  there  was  abundance  of  other  property  in 
which  the  plaintiffs  had  a statutory  insurable  interest  which 
was  effectively  insured  thereby. 

I think  the  plaintiffs  have  entirely  failed  upon  the  evidence 
to  shew  that  insurance  of  standing  timber  was  a matter  about 
which  they  were  bargaining  with  the  insurance  company  in  the 
sense  that  they  brought  it  to  their  notice  that  their  application 
for  insurance  was  intended  to  include  it.  The  description  of 
the  subject  matter  of  the  insurance  was  prepared  by  the  plain- 
tiffs and  the  policies  attached  upon  everything  which  the 
defendants  were  capable  of  insuring.  The  premiums  therefore 
cannot  be  recovered  back. 

I agree  therefore  with  the  judgment  of  the  Court  below  in 
thinking  that  the  action  fails  on  both  grounds  § and  would  dis- 
miss the  appeal. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

In  re  Field-Marshall  and  the  Corporation  of  the  Village 
of  Beamsville. 


Arbitration  and  Award — Lands  Taken  or  Injuriously  Affected — Inclusion  of  Other 
Matters  in  Submission — Appeal — 3 Edw.  VII.  ch.  19,  sub-secs.  451,  462-5 — 
R.S.O.  1897,  ch.  62,  secs.  12,  14. 

Certain  parties  having  appointed  arbitrators  under  the  Municipal  Act  in 
respect  to  lands  taken  by  the  municipality  in  connection  with  their  water 
works  system — afterwards  entered  into  an  agreement  under  seal  defining 
the  scope  of  the  arbitration,  and  included  a claim  for  damages  for  breach  of 
contract  and  other  matter  not  within  the  Municipal  Act.  They  did  not 
provide  in  the  agreement  for  an  appeal  under  sec.  14  of  the  Arbitration  Act, 
R.S.O.  1897,  ch.  62.  The  arbitrators  in  their  award  awarded  one  sum  both 
for  the  claim  “under  the  Acts  and  in  respect  of  the  matters  referred  to  in 
the  said  submission  ” : — 

Held,  affirming  the  judgment  of  Teetzel,  J. , that  as  the  matters  not  under 
the  Municipal  Act  could  not  be  distinguished  in  the  amount  awarded  from 
the  questions  referred  under  the  Act,  the  award  being  one  and  indivisible  in 
its  present  form,  and  as  the  agreement  come  to  by  the  parties  defining  the 
scope  of  the  arbitration  did  not  provide  for  an  appeal  under  the  Arbitration 
Act,  no  appeal  on  the  merits  lay,  or  was  possible. 

This  was  an  appeal  by  the  municipality  from  the  following 
judgment  of  Teetzel,  J.,  quashing  an  appeal  from  an  award  of 
arbitrators  appointed  under  the  Municipal  Act  to  determine 
certain  matters  in  connection  with  lands  of  one  Agnes  Field- 
Marshall  taken  by  the  municipality  as  part  of  their  waterworks 
system,  under  the  circumstances  mentioned  in  the  judgments. 


February  21.  Teetzel,  J.: — An  appeal  from  an  award  of 
arbitrators  having  been  launched  by  the  municipality,  the 
respondent  moves  to  quash  the  appeal,  the  grounds  chiefly  relied 
upon  being,  (1)  that  the  reference  to  arbitration  is  not  governed 
by  those  provisions  of  the  Municipal  Act  under  wThich  an  appeal 
lies  as  of  right ; (2)  that  the  submission  contains  no  agreement 
to  appeal  ; (3)  that  it  refers  to  arbitration  matters  in  dispute 
other  than  the  value  of  lands  taken  or  injuriously  affected. 

For  the  purpose  of  disposing  of  the  motion,  I do  not  deem  it 
necessary  to  determine  whether,  notwithstanding  by-laws  155 
and  165,  passed  in  1894,  a further  by-law  was  necessary  to 
entitle  the  municipality  to  make  the  alterations  in  their  water 
works  system  upon  the  respondent’s  land,  because  both  parties 
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appear  to  have  appointed  their  arbitrators  without  any  sugges- 
tion of  a further  by-law  being  required,  and  because  after  the 
appointment  the  parties  entered  into  an  agreement  of  submission 
in  which  it  is  recited  that  “ it  is  deemed  advisable  that  the 
scope  of  such  arbitration  and  the  jurisdiction  of  the  arbitrators 
appointed  in  making  their  award  should  be  clearly  defined.” 
After  specifying  the  lands  taken,  occupied  or  entered  upon,  the 
agreement  proceeds  to  provide  that  damages,  if  any,  to  be 
awarded  shall  include  all  the  damages  occasioned  to  the  respond- 
ent by  reason  of  “ all  acts  of  the  said  municipal  corporation  or 
their  servants  previous  to  the  notice  appointing  arbitrators 
served  on  behalf  of  said  municipal  corporation  . . . and 

including  therein  all  damages  occasioned  by  or  resulting  from 
any  trespass  by  the  said  municipal  corporation  or  their  servants 
to  or  upon  the  lands  of  the  party  of  the  second  part,  and  using 
or  in  any  way  injuriously  affecting  the  same  or  the  water  supply 
of  the  party  of  the  second  part  and  any  other  benefits  or  advan- 
tages appurtenant  to  her  land.” 

Paragraph  3 recites  that  the  respondent  claims  damages  for 
breach  of  contract,  “ and  it  is  agreed  that  the  arbitrators  shall 
have  authority  and  power  to  hear  evidence  as  to  same  and  to 
determine  whether  there  has  been  any  such  breach  of  contract, 
and  in  the  event  of  such  claim  being  in  the  opinion  of  the 
arbitrators  or  in  the  opinion  of  the  majority  of  the  arbitrators 
sustained  by  the  party  of  the  second  part,  said  arbitrators  shall 
have  power  to  award  damages  resulting  from  such  breach  of 
contract  or  occasioned  thereby.” 

Paragraph  4 provides  that  the  foregoing  provisions  shall  not 
restrict  the  jurisdiction  of  the  arbitrators  or  the  scope  of  the 
arbitration,  “but  in  addition  to  the  power  conferred  by  the  fore- 
going provisions  said  arbitrators  shall  have  all  the  powers  con- 
ferred upon  them  by  the  Consolidated  Municipal  Act  and  the 
Municipal  Waterworks  Act.” 

Assuming  that  the  rights  of  the  municipality  had  not 
become  exhausted  under  by-laws  155  and  165,  and  that  a further 
by-law  was  not  necessary,  it  is  quite  clear  that  an  award  of 
compensation  to  the  respondent  for  damages  by  reason  of  the 
land  having  been  injuriously  affected  would  not  require  adoption 
under  sec.  463  of  the  Municipal  Act,  and  would  be  appealable 
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under  sec.  464  : Re  McLellan  and  Township  of  Chinguacousy 
(1898),  18  P.R.  246. 

The  difficulty,  however,  is  that  the  submission  refers  other 
matters  to  the  arbitrators,  namely,  questions  of  claims  for 
damages  “ from  any  trespass,”  etc.,  and  damages  “ for  breach  of 
contract.”  I think  these  are  both  questions  not  within  the  juris- 
diction of  arbitrators  appointed  pursuant  to  notice  under  the 
Municipal  Act,  3 Edw.  VII.  ch.  19.  The  function  of  such 
arbitrators  (see  sec.  451)  is  to  determine  the  compensation  to  be 
paid  for  land  “ entered  upon,  taken  or  used  by  the  municipal 
corporation  in  the  exercise  of  any  of  its  powers,  or  injuriously 
affected  thereby  ” and  without  special  authority  from  both 
parties  such  arbitrators  would  not  have  power  to  arbitrate  upon 
matters  outside  the  statutory  authority. 

The  award  is  for  a lump  sum  payable  by  the  municipality 
to  the  respondent  “ under  the  said  Acts  and  in  respect  of  the 
matters  referred  to  in  the  said  submission,”  and  it  does  not 
appear  how  much  of  said  sum  represented  damages  for  trespass,, 
or  how  much  for  breach  of  contract,  or  whether  anything  was 
allowed  for  these  items. 

In  the  absence  of  anything  to  the  contrary  on  the  face  of 
the  award,  it  must  be  assumed  that  something  for  these  claims 
entered  into  the  amount  awarded.  But  for  the  agreement  of  the 
parties  I think  neither  of  these  claims  could  have  been  considered 
by  the  arbitrators  in  estimating  the  damages  under  the  Act, 
and  therefore  that  the  right  to  appeal  does  not  depend 
upon  the  provisions  of  the  Municipal  Act,  but  upon  the  terms 
of  the  submission,  and  is  governed  in  that  respect  by  the  Arbi- 
tration Act,  R.S.O.  1897,  ch.  62,  and,  as  there  is  no  provision 
for  an  appeal,  as  provided  for  in  sec.  14  of  that  Act,  and  no 
agreement  that  sec.  464  of  the  Municipal  Act  shall  apply,  there 
is  consequently  no  right  to  appeal,  and  the  municipality  is,  I 
think,  limited  to  moving  to  set  aside  the  award  under  sec.  12 
of  the  Arbitration  Act,  or  for  any  objections  thereto  at  common 
law,  but  is  not  entitled  to  have  the  Court  review  the  award  on 
the  merits. 

The  position  of  the  award  in  this  case  in  regard  to  its 
appealability  is  analogous  to  that  in  The  Darlington  Wagon  Co. 
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v.  Harding  & Trouville  Pier  & Steamboat  Go.,  [189#1]  1 Q.B. 
245. 

I do  not  think  the  argument  of  counsel  for  the  municipality 
against  the  validity  of  the  agreement  of  submission  can  prevail. 
The  submission  appears  to  be  signed  by  the  reeve  and  clerk  and 
under  the  seal  of  the  municipality,  and  was  prepared  by  its 
solicitor,  and  recognized  by  both  parties  preliminary  to  and 
during  the  arbitration  and  accepted  by  all  the  arbitrators  as 
fixing  the  scope  of  the  arbitration  and  their  jurisdiction  in 
making  their  award  ; and  I think  it  must  be  accepted  upon  this 
motion  as  conclusive  against  the  corporation. 

The  notice  of  appeal  may  be  amended  as  counsel  for  the 
municipality  may  be  advised,  and  allowed  to  stand  as  a motion 
to  set  aside  the  award  or  to  refer  it  back  ; but  the  appeal  must 
be  quashed  and  the  costs  of  this  motion  will  be  costs  to  Mrs. 
Marshall  on  final  taxation. 
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The  appeal  was  argued  on  March  22nd,  1906,  before 
Mulock,  C.J.Ex.D.,  and  Anglin  and  Clute,  JJ. 

Lynch- Staunton,  K.C.,  and  A.  W.  Marquis,  for  the  appel- 
lants, contended  that  there  were  two  arbitrations  and  two 
submissions  (i)  the  statutory  one  under  the  Municipal  Act ; (ii) 
the  voluntary  one  resting  on  the  agreement  of  the  parties ; and 
the  two  awards  had  to  be  dealt  with  under  two  different 
statutes,  the  Municipal  Act,  3 Edw.  VII.  c.  19,  and  the  Arbi- 
tration Act,  R.S.O.  1897,  ch.  62  ; that  it  was  the  bounden  duty 
of  the  arbitrators  to  keep  the  awards  separate : Bourke  v.  Lloyd 
<1842),  10  M.  & W.  ,550;  that  the  reference  under  the  former 
Act  was  appealable,  though  that  under  the  latter  was  not ; and 
the  arbitrators  could  not  by  confusing  the  two  deprive  the 
parties  of  their  rights ; that  The  Darlington  Wagon  Co.  v. 
Harding  & Trouville  Pier  & Steamboat  Co.,  [1891]  1 Q.B.  245, 
was  distinguishable,  for  there  the  arbitration  was  never  intended 
to  be  under  the  Act  at  all ; that  no  agreement  of  the  parties 
-could  disturb  their  status  under  the  Municipal  Act,  and  the 
Municipal  Waterworks  Act,  R.S.O.  1897,  ch.  235  ; and  that  the 
reeve  of  the  municipality  had  in  fact  no  power  to  enter  into  the 
agreement  at  all.  They  also  referred  to  R.S.O.  1897,  ch.  62, 


476 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1906 

In  re 
Field- 
Marshall 
and 

Village 

or 

Beamsville. 
Teetzel,  J. 


* 


sec.  11  ; Bryce  v.  Loutit  (1894),  21  A.R.  100 ; Caledonian 
R.W.  Co.  v.  Walker  s Trustees  (1882),  7 App.  Cas.  259,  at  p.  276  ; 
Ex  parte  Wyld  (1860),  2 1).  F.  & J.  642;  Patchell  v.  Bailees 
(1904),  7 O.L.R.  470,  479;  The  Corporation  of  the  Town  of 
Toronto  Junction  v.  Christie  (1895),  25  S.C.R.  551  ; Riclcet  v. 
Metropolitan  R.W.  Co.  (1865),  5 B.  & S.  156. 

E.  D.  Armour,  K.C.,  for  Agnes  Field-Marshall,  contended 
that  the  arbitrators  were  fully  justified  in  lumping  everything 
together;  and  that  Bourke  v.  Lloyd , 10  M.  & W.  550,  differed 
from  this  case  in  that  it  was  a compulsory  reference  in  which 
the  arbitrator  was  bound  to  give  a separate  award  on  each 
issue  submitted ; that  the  powers  of  arbitrators  under  the 
compulsory  clauses  of  the  Municipal  Act  were  limited  to 
settling  compensation,  and  damages  for  land  injuriously 
affected ; that  here  the  express  purpose  of  the  parties  was  to 
admit  something  not  admissible  under  the  Municipal  Act ; and 
that  if  the  arbitrators  had  done  wrong  in  lumping  the  damages 
instead  of  separating  them,  that  was  ground,  not  of  appeal,  but 
for  setting  aside  the  award. 

Lynch- Staunton,  in  reply. 


April  2.  The  judgment  of  the  Court  was  delivered 
by  Clute,  J.: — The  Municipal  Waterworks  Act,  R.S.O.  1897, 
ch.  225,  sec.  6,  provides,  in  case  of  any  disagreement 
between  the  corporation  and  the  owner,  that  the  same  shall  be 
decided  by  arbitration  in  accordance  with  the  provisions  of  the 
Municipal  Act.  An  arbitration  under  the  Municipal  Act  is  sub- 
ject to  review  on  the  merits  (secs.  463,  464)  and  Mr.  Staunton 
contends  that  the  present  appeal  falls  within  the  Act. 

The  first  question  on  this  appeal  therefore  is,  whether  the 
parties  by  the  terms  of  submission  have  incorporated  matters 
not  within  the  above  mentioned  Acts. 

After  proceedings  had  been  commenced  under  the  Municipal 
Act  and  the  arbitrators  appointed,  the  parties  entered  into  an 
agreement  under  seal  defining  the  scope  of  the  arbitration. 

It  is  clear,  I think,  that  matters  were  included  in  the  agree- 
ment and  dealt  with  by  the  award  which  are  not  within  the 
purview  of  the  Acts ; for  whatever  may  be  said  with  reference 
to  the  alleged  trespass  for  which  an  action  claiming  an  injunc- 
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tion  was  pending,  it  cannot  be  successfully  contended  that  the 
claim  for  breach  of  contract  is  within  the  Acts.  The  award 
assumes  to  deal  with  both  of  these  claims,  and  awards  one  sum 
both  for  the  claim  “ under  the  Acts  and  in  respect  of  the  matters 
referred  to,  in  the  said  submission.”  The  result  is  that  there  is 
a finding  as  to  matters  not  within  the  Act,  and  as  the  agreement 
does  not  provide  for  an  appeal  under  sec.  14  of  the  Arbitration 
Act,  there  can  be  no  appeal  in  respect  of  this  portion  of  the 
award.  And  as  these  matters  not  under  the  Acts,  cannot  be 
distinguished  in  the  amount  found  from  the  questions  referred 
under  the  Acts,  the  award  being  one  and  indivisible  in  its 
present  form,  it  follows  that  no  appeal  upon  the  merits  lies  in 
this  case. 

It  was  urged,  however,  that  it  was  the  duty  of  the  arbi- 
trators to  assess  a separate  sum  for  each  subject  matter  referred 
and  that  on  that  ground  the  award  is  bad  upon  its  face.  If 
that  be  so  the  relief  sought  may  be  had  under  sec.  12  of  the 
Arbitration  Act.  But  even  assuming  it  to  be  so  that  does 
not  enable  the  Court  to  hear  the  appeal  on  the  merits.  Indeed 
it  seems  to  be  impossible,  having  regard  to  the  form  of  the 
reference  and  award,  to  deal  with  the  case  on  the  merits.  For 
all  we  know  to  the  contrary  a large  part  of  the  sum  awarded 
may  be  for  damages  allowed  in  the  matters  referred  not  under 
the  Acts,  and  if  this  appeal  were  allowed  it  would  in  effect  be 
giving  an  appeal  upon  the  merits  in  respect  of  matters  not 
appealable.  It  was  further  urged  that  the  reeve  of  the  munici- 
pality had  no  power  to  enter  into  the  agreement  in  question. 
I do  not  think  that  objection  is  open  on  this  appeal.  For 
the  purpose  of  the  present  appeal,  it  must,  I think,  be  assumed 
that  the  municipality  had  authority  to  do  what  it  has  done. 
At  all  events  the  want  of  such  authority  cannot  be  invoked  as 
a reason  that  an  appeal  upon  the  merits  lies  where  no  provision 
for  such  appeal  exists. 

I think  the  appeal  should  be  dismissed  with  costs. 
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Mulock,  C.J. : — I agree  in  the  result. 
Anglin,  J.,  also  concurred. 


A.  H.  F.  L. 
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The  King  y.  Phillips. 


Prohibition — Conspiracy — Particulars — Preliminary  Investigation  before  Magis- 
trate-Scope of  Inquiry. 

% 

Prohibition  will  not  lie  unless  there  is  a lack  of  jurisdiction  in  the  judicial 
officer  or  Court  dealing  with  the  proceedings  sought  to  be  prohibited. 

The  defendant  having  been  arrested  and  brought  before  a police  magistrate 
charged  with  conspiracy  under  sec.  394  of  the  Criminal  Code  objected  to  the 
sufficiency  of  the  charge  and  asked  for  particulars  of  the  deceit,  etc., 
charged  with  dates  and  names.  The  magistrate  overruled  the  objection  and 
refused  the  particulars  on  the  ground  that  the  proceeding  before  him  was 
an  investigation,  whereupon  the  defendant  applied  for  prohibition  which 
was  refused. 

This  was  an  application  for  an  order  prohibiting  George 
Taylor  Denison,  Esquire,  police  magistrate,  from  proceeding 
further  with,  trying  or  investigating  a charge  pending  against 
one  Joseph  Phillips  until  particulars  of  the  charge  had  been 
given. 

The  information  was,  “ that  Joseph  Phillips  in  the  years 
1902,  1903,  1904  and  1905  ...  at  the  city  of  Toronto,  in 

the  county  of  York,  did  contrary  to  law  conspire  with  others, 
whose  names  are  to  your  complainant  at  present  unknown,  by 
deceit,  falsehood  and  other  fraudulent  means  to  defraud  the 
public  contrary  to  the  peace,”  etc. 

Particulars  were  demanded  and  refused,  and  the  police  magis- 
trate was  proceeding  with  the  investigation  when  this  motion 
for  prohibition  was  made  to  the  High  Court  on  the  14th  day 
of  March,  1906,  before  Boyd,  C. 

J.E.  Jones,  for  the  motion,  cited  and  relied  on  the  following 
cases  : Re  Chapman  & the  Corporation  of  the  City  of  London 
(1890),  19  O.R.  33  ; Archbold’s  Quarter  Sess.  Prac.,  4th  ed.,  248; 
Exp.  William  Storey  (1852),  12  C.B.  767,  at  p.  777  ; Am.  & 
Eng.  Encyc  of  Law,  2nd  ed.,  vol.  23,  p.  199,  under  “ Prohibition 
Stephens  v.  Stephens  (1874),  24  C.P.  424,  at  p.  429  ; The  Queen 
v.  Peck  (1839),  9 A.  & E.  686  ; Russell  on  Crimes,  vol.  3,  5th 
ed.,  132  ; The  Mayor,  etc.,  of  the  City  of  London  v.  Cox  (1866), 
L.R.  2 H.L.  239,  at  pp.  259,  263,  276,  281  ; Re  Holland  (1875), 
37  U.C.R.  214  ; The  Queen  v.  The  Local  Government  Board 
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(1882),  10  Q.B.D.  309,  at  p.  321  ; Regina  v.  Cavanagh  (1877), 
27  C.P.  537,  at  p.  540;  Regina  v.  Stroulger  (1886),  17  Q.B.D. 
327. 

No  one  appeared  for  the  magistrate. 

March  16.  Boyd,  C.: — The  defendant  was  arrested  and 
brought  before  the  police  magistrate  by  virtue  of  a warrant 
-duly  issued  upon  an  information  charging  the  defendant  with 
having  in  various  years  specified  conspired  with  others  (names 
unknown)  by  deceit,  falsehood  and  other  fraudulent  means  to 
defraud  the  public,  etc.,  contrary  to  the  statute. 

This  charge  is  laid  under  and  employs  the  very  words  used 
in  sec.  394  of  the  Criminal  Code  and  discloses  an  indictable 
offence  over  which  the  magistrate  has  jurisdiction,  and  in  regard 
to  which  he  may  compel  the  attendance  of  the  accused  for  the 
purpose  of  preliminary  enquiry : secs.  534,  558. 

The  defendant  upon  appearing  objected  to  the  sufficiency  of 
the  charge  and  asked  for  particulars  of  the  deceit,  etc.,  with 
dates  and  names.  The  objection  was  overruled  by  the  magis- 
trate and  particulars  then  refused,  as  appears  by  the  affidavit  of 
Phillips,  on  the  ground  that  he  was  proceeding  with  an  investi- 
gation and  when  the  facts  were  ascertained  from  witnesses  and 
other  evidence,  particulars  might  then  be  given.  This  was  in 
Janhary,  1906,  and  two  months  after  this  motion  is  made  for  a 
writ  of  prohibition  and  other  relief. 

At  the  close  of  the  argument  (which  was  ex  parte),  I declined 
to  interfere  but  gave  leave  to  hand  in  cases  and  authorities  that 
might  induce  another  conclusion.  These  having  been  submitted 
I have  carefully  examined  and  see  no  reason  to  interfere  with 
the  process  of  inquiry  now  pending  before  the  magistrate. 

Prohibition  will  not  lie  unless  there  is  a lack  of  jurisdiction 
in  the  judicial  officer  or  Court  dealing  with  the  proceedings. 

In  this  case,  the  test  of  magisterial  jurisdiction  is,  whether 
the  magistrate  rightly  and  legally  undertook  to  enter  upon  this 
inquiry.  That  again  depends  upon  whether  the  offence  charged 
is  within  the  scope  of  his  authority  to  inquire  into,  in  order  to 
form  an  opinion  as  to  whether  the  evidence  is  sufficient  to  put 
the  accused  on  his  trial : Code  secs.  577  & 596.  Thus  tested,  the 
ground  work  exists  to  investigate  these  charges  of  conspiracy, 
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and  no  prohibition  should  issue  to  interrupt  the  course  of  the 
proceedings  according  to  the  discretion  of  the  magistrate.  Much 
latitude  is  contemplated  in  the  course  of  this  preliminary 
investigation,  both  in  the  way  of  varying  and  amending  and  in 
the  reception  of  evidence  ; so  that  the  scope  of  the  inquiry  may 
be  enlarged  and  matters  touched  upon  beyond  the  scope  of  the 
original  charge.  This  consideration  has  been  overlooked  in 
regard  to  many  of  the  cases  cited — I mean  the  wide  distinction 
which  exists  between  the  magistrate  who  has  plenary  jurisdic- 
tion to  try  the  offence  in  a summary  way,  and  the  justice  who 
is  dealing  with  a preliminary  inquiry  in  respect  to  an  indictable 
offence — which  is  to  be  passed  on  to  another  tribunal  for  trial. 
The  distinction  is  adverted  to  very  clearly  by  Lord  Russell,  C.J., 
in  The  Queen  v.  Brown , [1895]  1 Q.B.  119,  at  pp.  126  & 127. 

However,  here  has  been  no  departure  from  the  charge  as 
laid  at  the  outset.  The  questions  investigated  are  touching 
conspiracies  under  sec.  394  of  the  Code.  An  attack  was  made 
on  the  sufficiency  of  the  warrant  and  information  on  the  ground 
of  vagueness  and  uncertainty.  I do  not  think  the  test  to  be 
applied  is  as  if  the  information  were  to  be  treated  as  an  indict- 
ment; but  even  according  to  that  test,  it  would  not  be  held 
invalid.  In  the  leading  cases  of  The  King  v.  Gill  (1818),  2 
B.  & Aid.  204,  at  p.  206,  Bayley,  J.,  said  the  gist  of  the  offence 
is  the  conspiracy.  It  is  not  necessary  to  state  the  means  at  all 
in  the  indictment  : it  being  quite  sufficient  to  charge  the 
defendant  with  the  illegal  conspiracy  which  is  of  itself  an  j 
indictable  offence.  This  has  been  followed  though  with  regret 
because  it  may  give  too  little  information  to  the  accused  : see  ; 
The  Queen  v.  Gompertz  (1846),  9 Q.B.  824,  at  p.  838. 

So  in  The  King  v. , 1 Chit.  698,  Abbott,  C.J.,  said, 

at  p.  699,  touching  the  uncertainty  of  the  indictment  for 
conspiracy  : “ It  may  be,  that  there  is  so  much  uncertainty  in 
the  transaction  which  is  the  subject  of  the  indictment,  that  the 
allegation  cannot  be  stated  with  greater  certainty.” 

In  that  case  there  was  an  application  for  particulars 
which  was  treated  as  a novel  application  and  refused  with  an 
intimation  that  possibly  the  trial  might  be  postponed,  if  such 
information  could  be  and  was  not  furnished  (1819).  Since  then 
the  practice  began  by  which  before  the  trial,  the  Court  would 
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direct  particulars  to  be  given ; and  this  was  done  in  Reg . v. 
Rycroft  (1852),  6 Cox  C.C.  76  : “Even  though  there  had  been 
a previous  committal  by  a magistrate.”  This  is  a pretty  strong 
intimation  that  particulars  were  not  sought  in  the  preliminary 
stage  of  investigation. 

The  next  stage  in  development  (1868)  is  marked  in 
Mulcahy  v.  The  Queen,  L.R.  3 H.L.  306,  in  which  Mr.  Justice 
Willes  says  (touching  on  the  absence  of  particulars)  : “ This  is 
the  substantial  answer  . . . , an  indictment  only  states  the 

legal  character  of  the  offence,  (conspiracy)  and  does  not  profess 
to  furnish  the  details  and  particulars.  These  are  supplied  by 
the  depositions,  and  by  the  practice  of  informing  the  prisoner 
or  his  counsel  of  any  additional  evidence  not  in  the  depositions, 
which  it  may  be  intended  to  produce  at  the  trial p.  321. 

The  present  state  of  the  practice  is  stated  in  the  latest  text 
book  thus : Occasion  seldom  arises  for  making  an  order  for 
particulars  because  the  evidence  for  the  prosecution  in  almost 
every  indictable  case  appears  either  in  the  depositions  or  in  the 
notice  of  further  evidence  given  before  the  trial : Archbold’s 
Crown  Criminal  Pleading,  23rd  ed.,  p.  71. 

These  authorities  however  all  relate  to  the  furnishing  of 
particulars  for  the  purposes  of  the  trial  and  are  not  relevant  to 
the  policy  of  the  law  as  to  the  earlier  investigation  before  the 
committing  magistrate.  He  is  not  to  be  fettered  in  the  proceed- 
ings before  him  by  having  limitations  imposed  by  means  of 
particulars  which  necessarily  restrict  the  inquiry — but  the 
whole  range  of  relevant  facts  is  left  him  to  be  availed  of  at  his 
discretion  : The  Queen  v.  Ingham  (1849),  14  Q.B.  396  and  see 
Rex  v.  Kennedy  (1902),  20  Cox  C.C.  230. 

So  it  comes  to  this,  as  put  in  Regina  v.  Higgins : In  pro- 
hibition the  only  question  is  whether  the  justices  had  jurisdic- 
tion. If  they  had  refused  to  hear  legal  evidence  or  decided 
improperly  upon  the  evidence,  that  would  be  misconduct  but  it 
would  be  different  from  acting  illegally  and  without  juris- 
diction, 8 Q.B.  at  p.  150  note  in  the  report  in  10  Jur.  sub 
nomine  it  is  said  the  remedy  for  misconduct  would  be  by 
criminal  information  and  if  they  act  maliciously  they  are  liable 
to  an  action  on  the  case  : p.  838  (1843). 


Boyd,  C. 

1906 

King 

v. 

Phillips 


482 


ONTARIO  LAW  REPORTS. 


Boyd,  C. 

1906 

King 

v. 

Phillips 


[VOL. 

I have  not  overlooked  the  reference  to  the  interpretation 
clause  in  the  Code  whereby  “ Indictment  ” and  “ Count  ” is  said 
to  include  *'  Information.”  But  that  does  not  bring  one  any 
closer  to  particulars  before  the  police  magistrate  under  sec.  613 
of  the  Code.  That  enables  the  Court  for  the  purposes  of  a fair 
trial  to  order  particulars  if  satisfied  that  is  necessary.  The  pro- 
vision would  then  be  applicable,  no  doubt,  to  the  case  of  a 
magistrate  dealing  with  a matter  summarily,  which  he  can  hear  j 
and  determine  by  way  of  trial ; (as  indeed  is  in  terms  provided 
for  in  sec.  846)  but  has  no  meaning  as  applied  to  the  prelimi- 
nary inquiry.  Besides,  I share  in  Mr.  Justice  Wilson’s  doubt,  ! 
as  to  the  meaning  of  the  word  “ Information  ” in  the  inter- 
pretation clause,  in  that  it  is  not  applicable  to  words  ! 
as  used  interchangeably  with  “ Complaint Regina  v. 
Cavanagh  (1877),  27  C.P.  537.  Nor  is  it  necessary  to  decide 
whether  “Court”  in  sec.  613  is  applicable  to  the  functions  of 
the  committing  magistrate : as  to  which  much  might  be  argued. 

It  follows  that  there  is  no  ground  to  disturb  the  recogniz-  i 
ance  of  trial  taken  for  the  defendant’s  appearance  before  the  ' 
magistrate : for  he  had  jurisdiction  over  the  forum  of  appear- 
ance,  which  was  the  essential  lacking  in  the  case  cited  of 
Regina  v.  Currie  (1871),  31  U.C.R.  582.  I have  looked  at  all 
the  cases  cited,  but  all  are  distinguishable  on  the  ground,  that  ! 
the  magistrate  had  no  jurisdiction  or  was  proceeding  in  manner  1 
contrary  to  natural  justice ; such  as  trying  a man  who  had  not 
been  called  before  the  court,  as  in  Ex  p.  William  Story , 12 
C.B.  767. 

Much  of  the  ground  I have  traversed  has  been  touched 
upon  in  a Quebec  case  of  The  Queen  v.  France  (1898),  1 Can.  ; 
C.C.  321,  which  appears  to  agree  with  our  application  of  the 
law,  except  that  I think  there  is  a failure  to  distinguish  between  : 
an  information  on  which  a man  may  be  convicted  in  a sum- 
mary  way  and  one  which  is  merely  serviceable  for  the  purpose 
of  starting  a preliminary  inquiry. 

The  application  is  refused  on  all  points. 


G.  A.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Banks  et  al.  v.  Shedden  Forwarding  Co. 


Negligence — Injury  to  Infant  in  Highway — Careless  Driving — Evidence  for  Jury 

— Damages — Eight  of  Infant's  Father  to  Recover  for  Expenses — Objection  not 

Taken  at  Trial. 

The  infant  plaintiff,  while  playing  in  a city  street,  was  run  over  by  a dray  of 
the  defendants,  which,  according  to  some  of  the  evidence,  was  being  driven 
at  a great  rate  of  speed,  at  a corner  which  the  dray  turned,  taking  the  left 
side  of  the  roadway  : — 

Held , that  there  was  evidence  of  negligence  which  could  not  be  withdrawn 
from  the  jur}'. 

The  infant  plaintiff’s  father  was  joined  with  him  as  a plaintiff’  claiming  to 
recover  the  expenses  which  he  had  incurred  on  account  of  the  infant’s 
injuries.  The  infant  was  six  years  old  and  lived  at  home  with  and  under 
the  charge  of  the  father  : — 

Held,  that  the  father  was  obliged  to  supply  the  infant  with  the  necessaries  of 
life,  including  medical  attendance,  and  if  the  burden  of  that  duty  was 
increased  by  the  wrongful  acts  of  the  defendants,  the  father  was  entitled  to 
recover  as  damages  the  amount  of  such  increase ; Meredith,  J.  A. , dissenting. 
Wilson  v.  Boulter  (1899),  26  A.R.  184,  distinguished. 

No  objection  was  taken  by  the  defendants  to  the  right  of  the  father  to  recover 
until  the  argument  before  the  Court  of  Appeal : — 

Held,  per  Osler,  J.  A. , that  the  objection  was  open,  unless  it  was  possible  for 
the  plaintiffs’  case  to  have  been  bettered  by  the  introduction  of  further 
evidence  at  the  trial,  which  did  not  appear  to  be  the  case  ; but,  per  Garrow, 
J.A. , that  it  was  too  late  to  take  the  objection. 

Judgment  of  a Divisional  Court  affirmed. 

An  appeal  by  the  defendants  from  the  judgment  of  a 
Divisional  Court  setting  aside  a nonsuit  entered  by  Falcon- 
bridge,  C.J.K.B.,  at  the  trial,  and  directing  that  the  plaintiffs 
recover  against  the  defendants  the  sums  assessed  by  the  jury 
at  the  trial  as  damages. 

The  plaintiff  William  Banks  was  the  father  of  the  infant 
plaintiff  Ralph  Banks. 

The  plaintiffs  alleged  that  on  the  28th  April,  1904,  an  em- 
ployee of  the  defendants  was  driving  a van  or  dray  belonging 
to  the  defendants,  in  the  city  of  Toronto,  and  when  at  or  near 
the  corner  of  Peter  and  Mercer  streets  so  negligently,  carelessly, 
and  improperly  managed  and  drove  the  van  or  dray  that  he 
knocked  down,  ran  over,  and  severely  injured  the  plaintiff 
Ralph,  who  was  lawfully  on  the  highway  at  or  near  the  corner 
of  the  streets  named  ; that  the  plaintiff  Ralph,  by  reason  of 
[the  injuries  sustained  by  him,  owing  to  the  negligence  afore- 
said, suffered  great  pain  and  was  severely  and  permanently 
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injured;  that  the  plaintiff  William,  by  reason  of  the  injuries  to 
the  plaintiff  Ralph,  was  put  to  great  expense  and  was  otherwise 
damnified ; and  the  plaintiffs  claimed,  on  behalf  of  the  plaintiff 
William  $1,500  (by  amendment)  for  expenses,  and  on  behalf  of 
the  plaintiff  Ralph  $3,000  (by  amendment)  for  the  injuries. 

The  defendants  denied  the  negligence  and  alleged  contribu- 
tory negligence. 

It  appears  that  the  infant  plaintiff  was  six  years  old  at 
the  time  of  the  injury,  and  was  playing  in  the  street  when  the 
dray  turned  the  corner  and  ran  over  him.  The  driver  in  turn- 
ing east  from  Peter  street  into  Mercer  street  did  not  go  to  the 
south  side  of  Mercer  street,  but  the  north  side,  that  is,  he  was 
on  the  left-hand  side  of  the  road.  There  was  some  evidence  of 
an  excessive  rate  of  speed. 

The  trial  Judge  was  of  opinion  that  there  was  no  evidence 
of  negligence  to  submit  to  the  jury,  but  directed  the  jury  to 
assess  the  damages,  counsel  for  both  parties  agreeing  that  in 
case  (in  the  opinion  of  an  appellate  Court)  there  was  any  evi- 
dence proper  to  go  to  the  jury,  judgment  should  be  for  the 
amount  of  damages  so  assessed. 

The  jury  assessed  the  damages  of  the  plaintiff  William 
Banks  at  $300  and  of  the  plaintiff  Ralph  Banks  at  $700. 

A Divisional  Court,  being  of  opinion  that  there  was  evidence 
of  negligence  proper  to  be  submitted  to  the  jury,  directed  judg- 
ment to  be  entered  for  the  plaintiffs  for  the  damages  assessed. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A.,  on  the  13th  December,  1905. 

E.  E.  A.  DuVernet,  for  the  defendants,  appellants.  There 
was  absolutely  no  evidence  of  negligence ; nothing  is  proved 
against  the  defendants.  All  that  could  be  required  from  the 
driver  was  ordinary  care  and  caution  : Tolhausen  v.  Davies 
(1888),  57  L.J.Q.B.  392,  395;  Dublin,  Wicldow,  and  Wexford 
B.W.  Co.  v.  Slattery  (1878),  3 App.  Cas.  1155,  1216;  Boss  v. 
Bitten  (1832),  5 C.  & P.  407  ; Sullivan  v.  McWilliam  (1893), 
20  A.R.  627.  Even  if  there  is  any  rule  as  to  turning  a cor- 
ner on  the  wrong  side,  it  is  not  of  itself  negligence : Clay  v. 
Wood  (1803),  5 Esp.  44;  Wordsworth  v.  Willan  (1805),  ib. 
273;  Turley  v.  Thomas  (1837),  8 C.  & P.  103.  All  that  is 
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expected  of  a person  on  the  wrong  side  is  that  he  shall  take 
greater  care  : PlucJcwell  v.  Wilson  (1832),  5 C.  & P.  375  ; Chap- 
lin v.  Hawes  (1828),  3 C.  & P.  554.  The  rules  of  the  road 
do  not  apply  as  between  vehicles  and  pedestrians : C'otterill  v. 
Starkey  (1839),  8 C.  & P.  691 ; Lloyd  v.  Ogleby  (1859),  5 
C.B.N.S.  667  ; Williams  v.  Richards  (1852),  3 C.  & K.  81. 
It  is  the  duty  of  a person  on  foot  crossing  the  street  to  look 
out  for  vehicles:  Cotton  v.  Wood  (1860),  8 C.B.N.S.  568.  The 
father  has  no  right  of  recovery  for  the  expenses  : Wilson  v. 
Boulter  (1899),  26  A.R.  184,  194,  195  ; Beven  on  Negligence, 
2nd  ed.,  p.  198  ; Osborn  v.  Gillett  (1873),  L.R.  8 Ex.  88,  97. 

I.  F.  Hellmuth , K.C.,  and  E.  C.  Cattanach,  for  the  plaintiffs. 
The  question  of  the  father’s  right  to  recover  is  not  open  in  this 
case,  not  having  been  disputed  in  the  pleadings  nor  at  the  trial 
nor  before  the  Divisional  Court  nor  in  the  reasons  for  appeal. 
There  was  evidence  of  negligence  in  that  the  defendants’  servant 
was  driving  at  a rapid  rate  round  a corner  on  the  wrong  side  of 
the  road.  There  was  abundant  evidence  to  go  to  the  jury  : 
The  Queen  v.  Cavendish  (1874),  8 Ir.  R.C.L.  178,  188;  Mitchell 
v.  Toronto  R.W.  Co.  (1905),  5 O.W.R.  128  ; Cork  v.  Canada  Ice 
Co.  (1904),  3 O.W.R.  106;  Lahne  v.  Seaich  (1903),  82  N.Y. 
Supp.  67  ; Murphy  v.  Orr  (1884),  96  N.Y.  14;  Moebus  v.  Herr- 
mann (1884),  108  N.Y.  349. 

DuVernet,  in  reply. 

January  22.  Garrow,  J.A. : — This  is  an  appeal  from  the 
judgment  of  a Divisional  Court  reversing  the  judgment  at  the 
trial  before  Falconbridge,  C.J.,  and  a jury,  when,  after  taking 
the  opinion  of  the  jury  on  the  question  of  damages,  the  learned 
Chief  Justice  dismissed  the  action,  on  the  ground  that  there 
! was  no  evidence  of  negligence. 

The  Divisional  Court  was  of  a contrary  opinion,  and 
' directed  judgment  for  the  plaintiffs  for  the  amounts  found  by 
the  jury,  namely,  $300  for  the  plaintiff  William  Banks,  the 
father,  and  $700  for  the  infant  plaintiff. 

We  are  all,  I think,  of  the  opinion  that  the  judgment  of 
; the  Divisional  Court  ought  not  to  be  interfered  with  so  far  as  it 
I relates  to  the  recovery  by  the  infant  plaintiff,  but  doubt  is 
raised  as  to  the  right  of  the  father  to  recover  for  his  outlay  for 
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medical  and  other  extra  expense  to  which  he  was  put  in  caring 
for  the  infant  plaintiff  after  the  accident,  and  for  which  the 
$300  was  apparently  awarded  to  him  by  the  jury.  And  the 
question  is  not  as  to  the  amount  allowed,  but  extends  to  any 
recovery  by  him  for  such  expenses. 

In  the  statement  of  claim  the  claim  of  the  plaintiff  William 
Banks  is  put  thus : “ The  plaintiff  William  Banks  by  reason  of 
the  injuries  to  the  plaintiff  Ralph  was  put  to  great  expense  and 
was  otherwise  damnified.” 

Evidence  was  given  by  the  plaintiffs,  without  objection,  of 
the  particulars  of  the  expenses  of  the  plaintiff  William  Banks, 
and  the  learned  Judge  directed  the  jury,  also  without  objection,, 
that  such  expenses  might  be  allowed. 

The  objection  now  taken  was  apparently  not  raised  in  the 
Divisional  Court,  nor  does  it  appear  in  the  reasons  for  the  j 
appeal  to  this  Court,  but  was  for  the  first  time  taken  in  argu- 
ment before  us  by  counsel  for  the  appellants.  The  proper  time 
to  have  taken  the  objection  was,  of  course,  when  the  evidence 
was  tendered,  or  at  latest  immediately  after  the  charge  to  the  j 
jury.  If  that  had  been  done,  it  is  fair  to  assume  that,  if  the 
claim  by  the  plaintiff  William  Banks  had  been  disallowed  or 
reduced,  the  infant  plaintiff  might  well  have  recovered  a larger 
sum.  The  objection  is  therefore  now  too  late  and  ought  not  to 
be  entertained. 

But  is  the  objection  well  founded  ? In  my  opinion  it  is  not. 

The  infant  plaintiff  at  the  time  of  the  injury  was  six 
years  old,  and  resided  at  home  with  and  under  the  charge  of 
his  father,  the  plaintiff  William  Banks,  who  was  therefore 
obliged  under  secs.  209  and  210  of  the  Criminal  Code  to  supply 
him  with  the  necessaries  of  life,  including  medical  attendance : 
see  Rex  v.  Lewis  (1903),  6 O.L.R.  132.  And  if  the  burden  of 
that  duty  was  increased  by  the  wrongful  act  of  the  defendants 
or  for  which  they  are  responsible,  I see  no  valid  reason,  and  I 
know  of  no  authority  to  the  contrary,  why  the  father  should 
not  recover  as  damages  the  amount  of  such  increase. 

In  Mayne  on  Damages,  6th  ed.,  at  p.  113,  it  is  said,  correctly 
in  my  opinion,  to  be  the  law  that  “ where  the  wrong  complained 
of  has  involved  the  plaintiff  in  a legal  liability  to  pay  money  to  a I; 
third  party,  the  amount  of  this  liability  may  be  included  in  the  \ 
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damages,  though  not  yet  paid  by  the  plaintiff.  But  it  is  other- 
wise where  the  obligation,  though  a moral,  is  not  a legal  one.” 
And  this  right  to  recover  does  not  at  all,  in  my  opinion,  depend 
upon  the  assumed  relationship  of  master  and  servant,  which  by 
law  is  presumed  to  exist  between  a father  and  his  infant  child, 
but  grows  out  of  the  statutory  duty  to  maintain  and  the  wrong- 
ful increase  of  the  burden  of  that  duty  by  the  act  of  the  defen- 
dant. Whether  the ..  right  to  recover  could  be  put  solely  upon 
the  ground  of  the  relationship  of  master  and  servant  is,  perhaps, 
open  to  more  doubt  owing  to  the  youth  of  the  infant  plaintiff 
and  the  absence  of  any  evidence  of  service.  In  Jones  v.  Brown 
(1795),  1 Peake  N.P.  306,  Lord  Kenyon,  C.J.,  is  reported  to 
have  said,  in  the  case  of  a lad  14  or  15  years  of  age,  that  evi- 
dence that  he  was  employed  in  his  father’s  business  was  unneces- 
sary, and  that  if  he  lived  in  his  father’s  family  and  under  his 
protection  that  was  sufficient  to  maintain  the  action,  which  was 
for  an  assault  on  the  plaintiff’s  son  and  servant.  In  Dixon  v. 
Bell  (1816),  1 Starkie  N.P.  287,  a similar  action,  although  the 
former  was  in  trespass  and  this  on  the  case,  the  boy  was  ten 
years  of  age  and  attending  school.  There  was  apparently  no 
evidence  of  service,  nor  even  objection  taken  on  that  ground,  and 
the  action  was  held  maintainable,  and,  bearing  on  the  other 
ground,  that  the  plaintiff  might  recover  for  a surgeon’s  bill  paid 
by  him  for  attendance  upon  the  son.  In  Hall  v.  Hollander 
(1825),  4 B.  & C.  660,  the  action  was  in  trespass  for  driving  a 
carriage  against  the  plaintiff’s  son  and  servant,  whereby  he  was 
injured,  and  the  plaintiff  was  deprived  for  a long  space  of  time 
of  his  services  and  was  forced  to  expend  large  sums  of  money 
in  the  cure  of  his  said  son  and  servant.  The  son  there  was  only 
two  years  and  a half  old.  And  for  this  reason  the  action  failed, 
although  Abbott,  C.J.,  offered  to  leave  to  the  jury  the  question 
whether  the  child  was  capable  of  performing  services  to  which 
value  could  be  attached,  but  the  plaintiff’s  counsel  declined  the 
offer,  and  the  plaintiff  was  nonsuited.  Bayley,  J.,  in  delivering 
judgment  on  the  plaintiff’s  motion  for  a new  trial,  says  : “I 
apprehend  the  gist  of  the  action  depends  upon  the  capacity  of 
the  child  to  perform  acts  of  service.  Here  it  is  manifest 
that  the  child  was  incapable  of  performing  any  service.”  And 
the  father’s  claim  for  expenses  incurred  was  disallowed  because 
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they  were  unnecessarily  incurred  : but,  as  bearing  on  the  other 
ground  to  which  I have  before  referred,  Bayley,  J.,  says  : “ I am 
not  prepared  to  say  that  he  could  not  have  recovered  upon  a 
declaration  describing,  as  the  cause  of  action,  the  obligation  of 
the  father  to  incur  that  expense.” 

In  Smith’s  Master  and  Servant,  5th  ed.,  p.  142,  it  is  said  : 
“ If,  however,  there  is  a capacity  to  serve,  very  slight  evidence 
is  sufficient  to  support  the  allegation  of  service ; and,  indeed,  in 
modern  cases,  where  there  has  been  a capacity  to  serve,  the  ten- 
dency of  the  Courts  has  been  to  infer  service  from  residence 
with  the  parent,  without  proof  of  actual  service.”  And  this  so- 
called  modern  rule  seems  to  me  to  be  reasonable,  the  capacity  to 
serve  giving,  in  my  opinion,  a much  more  definite  and  desirable 
test  than  acts  of  service  such  as  very  young  children  can  or  do 
render  to  their  parents,  which,  when  not  wholly  imaginary  as 
acts  of  real  service,  must  vary  not  according  to  age  merely  but 
according  to  the  capacity  of  the  child  and  the  need  of  the 
parent.  And  the  question  of  capacity,  if  there  was  any  reason- 
able evidence,  would,  of  course,  be  for  the  jury. 

It  was  apparently  thought  upon  the  argument  that  there 
was  something  in  the  plaintiff’s  way  in  the  decision  of  this 
Court  in  the  case  of  Wilson  v.  Boulter,  26  A.R.  184.  That, 
however,  was  the  case  of  a mother  suing  for  expenses,  etc.,  to 
which  she  had  been  put  in  nursing  and  caring  for  her  son  aged 
17  years,  after  an  accident  to  him  while  employed  as  a servant 
of  the  defendants  in  their  factory.  And,  as  is  pointed  out  in 
the  judgment  of  Osier,  J.A.,  there  was,  upon  the  facts,  no  rela- 
tion of  mistress  and  servant  between  the  plaintiff  and  her  son, 
and  consequently  no  legal  right  arising  from  such  relation  or 
any  obligation  to  incur  expenses  which  formed  the  subject  of 
her  claim — all  circumstances  which  clearly  distinguish  that 
case  from  this. 

In  my  opinion,  for  the  reasons  which  I have  given,  the 
judgment  of  the  Divisional  Court  should  be  affirmed  and  the 
appeal  dismissed  with  costs. 


Osler,  J.A. : — We  were  prepared  at  the  conclusion  of  the 
argument  to  dismiss  the  appeal  from  the  judgment  in  favour  of 
the  infant  plaintiff*.  There  was  evidence  to  support  a finding 
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of  the  jury  of  the  negligence  which  caused  the  accident  and  of 
the  defendants’  liability  in  respect  of  it. 

As  regards  the  right  of  the  father,  under  the  circumstances, 
to  recover  for  expenses  which  he  had  been  put  to  for  medical 
care  and  attendance  upon  his  infant  child,  I think  it  was  open 
to  the  defendants  to  raise  the  question  upon  the  appeal,  even 
though  the  objection  was  not  taken  at  the  trial,  unless  it  was 
possible  for  the  plaintiffs’  case  to  have  been  bettered  by  the 
introduction  of  further  evidence,  which  does  not  appear  to  be 
the  case.  The  defendants  could  not  be  permitted  to  lie  by  and 
raise  for  the  first  time  on  the  appeal  an  objection  which,  if 
taken  at  the  trial,  might  then  have  been  removed.  But  there 
is  nothing  to  prevent  them,  when  that  is  not  the  case,  from  urging 
here,  as  they  might  have  urged  at  the  trial,  that  in  law  the  father 
is  not  proved  to  have  any  right  to  recover.  We  cannot  assume 
that  the  jury  would  have  given  the  infant  plaintiff  larger 
damages  if  the  father  was  not  entitled  to  any,  for  it  certainly 
does  not  follow  that,  because  the  father  was  entitled  to  none,  the 
infant  would  have  been  entitled  to  more,  or  that  he  ought  to 
have  had  added  to  his  verdict  the  amount  of  the  father’s  expen- 
diture. I am  of  opinion,  however,  that  the  father’s  right  to 
recover  has  not  been  successfully  impeached,  and  is  fully  sup- 
ported by  the  authorities  referred  to  in  the  judgment  of  my 
learned  brother  Garrow. 

The  appeal,  therefore,  as  to  both  plaintiffs,  ought  to  be  dis- 
missed. 
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Meredith,  J.A.  : — The  learned  Chief  Justice  was,  in  my 
opinion,  quite  right  in  his  ruling  at  the  trial,  that  the  mere  fact 
of  the  teamster  driving  upon  the  left-hand  side  of  the  road  was 
not  evidence  of  any  breach  of  duty  to  the  infant  plaintiff.  His 
ruling  was  confined  to  that  one  question.  The  other  grounds  of 
the  plaintiffs’  claim  seem  to  have  been  overlooked  at  the  import- 
ant moment,  though  presented  earlier  in  the  case  : but  for  this 
I have  no  doubt  the  case  would  have  been  dealt  with  differently. 
There  was  evidence  to  go  to  the  jury  of  the  teamster  having 
driven  in  a negligent  manner,  without  due  regard  to  the  safety 
of  others  lawfully  upon  the  highway,  and  having  so  caused  the 
injury  complained  of.  The  accident  happened  on  the  foot-wa}^ 
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crossing  the  road  at  the  intersection  of  two  streets,  in  the  centre 
of  a business  part  of  the  city,  and  whilst  the  teamster  was 
turning  from  one  of  the  streets  into  the  other.  One  of  the 
witnesses  testified  that  she  was  attracted  by  the  noise  of  the 
waggon,  and  that  she  thought  it  was  a “ runaway,”  and  went  to 
the  window  and  looked  out  and  saw  that  the  horses  were  going 
very  fast,  that  she  could  not  say  that  they  were  galloping,  but 
they  were  going  very  fast,  and  that  from  what  -she  saw  she 
thought  they  were  running  away.  Whether  this  was  an  exag- 
gerated account  or  not  was  a question  for  the  jury  ; it  was  not 
without  corroboration,  nor  was  it  without  inconsistent  evidence 
in  the  statements  of  some  of  the  plaintiffs’  witnesses.  There 
were  several  witnesses  who  testified  as  to  the  speed  at  which 
the  horses  were  being  driven  at  the  time  of  the  accident,  and 
the  way  in  which  the  waggon  was  proceeding  immediately 
before  and  after  it,  and  of  the  noise  of  the  movement.  The 
lad  who  was  with  the  injured  boy  at  the  time  of  the  accident 
testified  that  the  horses  were  going  past  at  a fast  trot.  Another 
teamster  testified  that  the  horses  were  a good  light  team  and 
that  they  were  both  good  trotting  horses,  and,  as  arising  out  of 
some  cross-examination,  was  allowed  to  say  that  not  very  long 
after  the  accident  the  horses  were  being  driven  at  a very  good 
gait,  one  running  and  the  other  trotting ; then  there  were  the 
circumstances  of  the  teamster  not  having  seen  the  boy,  although 
struck  and  run  over,  or,  if  he  saw,  going  rapidly  away  instead 
of  stopping  ; and  of  the  teamster,  though  present,  not  being 
called  as  a witness  at  the  trial,  from  which  the  jury  might  have 
inferred  that  his  testimony  would  not  have  aided  the  defen- 
dants. On  the  question  of  identity  of  the  teamster,  there  was 
the  positive  testimony  of  the  same  lad,  which  could  not  be  with- 
drawn from  the  jury  by  reason  of  the  tender  years  of  the  witness, 
and  there  were  all  the  circumstances  of  the  case,  and  the  fact 
that  the  driver  was  not  called,  in  addition,  so  that  neither  of 
these  questions  could  rightly  have  been  withdrawn  from  the 
jury.  The  appeal  therefore  fails  on  the  main  ground. 

The  judgment  in  favour  of  the  adult  plaintiff  is,  however, 
subject  to  a further  objection  of  an  entirely  different  character. 
He  had  no  right  of  action  for  any  of  the  injuries  which  his 
infant  son  sustained.  Such  right  of  action  was  wholly  that  of 
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him  who  actually  sustained  the  injury  and  suffered  the  pain  ; 
and  the  mere  blood  relationship  of  the  father  gave  no  sort  of 
action.  Why  should  it  ? His  position  in  that  respect  was  in 
law  the  same  as  that  of  one  in  whom  there  was  no  sort  of  such 
relationship ; neither  can  recover  unless  he  has  sustained  some 
special  damage  by  the  wrong  done.  Lacerated  feelings  give  no 
sort  of  right  to  damages  ; if  they  did,  they  could  not  be  limited 
to  the  father,  for  often  the  feelings  of  other  relatives  suffer 
more,  and  sometimes  the  feelings  of  even  strangers  do.  The 
claim  here  is  for  money  expended  and  liability  incurred  in  the 
care  and  healing  of  the  injured  infant.  If  this  plaintiff  were 
under  no  legal  obligation  to  pay  or  incur  liability,  or  if  the 
payment  were  not  made  or  liability  incurred  under  such  obliga- 
tion, he  has  no  lawful  right  to  reimbursement  by  the  defend- 
ants. And  it  is  enough  for  the  purposes  of  this  case  to  say  that 
he  has  neither  alleged  nor  proved  any  such  obligation,  or  any 
payment  made  or  liability  incurred  under  it.  Whatever  laxity 
may  in  these  days  be  allowed  in  procedure,  there  is  yet,  as  much 
as  there  ever  was,  no  right  to  recover  in  an  action  except 
secundum  allegata  et  probata.  We  cannot  rightly  give  judg- 
ment following  our  feelings,  or  because  we  may  think  that 
perhaps  the  plaintiff  might  have  alleged,  and  sworn  to,  a cause 
of  action  if  he  had  been  told  what  allegations,  and  what  proof, 
were  needed.  There  is  no  allegation  that  the  son  was  the  servant 
of  the  plaintiff*;  indeed  there  hardly  could  be,  for  he  was,  at  the 
time  of  his  injury,  but  six  years  and  two  months  old,  and 
according  to  his  mother’s  testimony  apparently  of  too  tender 
growth  to  attend  an  infants’  school — “ kindergarten.”  There  is 
no  allegation  of  loss  of  any  services,  nor  any  claim  for  damages 
in  that  respect.  At  this  date,  I would  hardly  have  thought  it 
possible  that  any  such  claim  could  be  advanced  upon  any 
grounds  other  than  that  the  relationship  of  master  and  servant 
existed : see  Grinnell  v.  Wells  (1844),  7 M.  & G.  1033 ; Shelton 
v.  Springett  (1851),  11  C.B.  452;  and  Evans  v.  Walton 
(1867),  L.R.  2 C.P.  615.  There  being  then  no  allegation  of 
any  such  relationship,  or  of  any  duty  or  obligation  on  the  part 
of  this  plaintiff  to  supply  or  pay  for  such  care  and  healing,  nor 
proof  of  any  such  things,  but,  to  the  contrary,  it  would  rather 
seem  that  the  few  dollars  were  paid,  and  the  liability  incurred, 
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voluntarily,  actuated  by  natural  affection  : so  that  if  judgment 
had  been  entered  for  this  plaintiff  that  judgment  should  have 
been  reversed  on  a motion  in  arrest  of  judgment. 

It  is,  however,  contended  that,  by  virtue  of  secs.  209  and  210 
of  the  Criminal  Code,  the  father  was  placed  under  a civil  obli- 
gation to  procure  for  his  son  the  care  and  healing  in  question. 
But  those  sections  do  not  purport,  nor  were  they  intended,  to 
affect  civil  rights,  in  any  manner  ; they  are  expressly  restricted 
to  criminal  responsibility  : and  if  they  were  not,  if  they  were 
expressly  made  applicable  to  civil  responsibility,  would  be  ultra 
vires  of  Parliament,  an  infringement  upon  the  exclusive  power 
of  the  Provincial  Legislature  over  property  and  civil  rights. 
But  if  that  were  not  so,  it  would  be  enough  to  defeat  this 
plaintiff’s  claim  to  say,  that  no  claim  is  alleged,  or  attempted  to 
be  proved,  under  such  legislation  : for  all  that  appears  the  son 
may  have  been  far  better  able  to  pay  for  his  own  care  and  heal- 
ing than  his  father ; indeed,  none  of  the  facts  necessary  to 
create  criminal  responsibility  have  been  proved,  except  that  the 
plaintiffs  are  father  and  son.  I may,  however,  point  out  that 
under  the  Poor  Laws  of  England,  not  in  force  in  this  Province, 
there  has  been,  since  the  reign  of  Elizabeth  at  least,  a more 
extended  responsibility,  which  was  not  even  referred  to  in  Hall 
v.  Hollander,  4 B.  & C.  660,  in  which  the  plaintiff  was  non- 
suited ; but  which  was  expressly  dealt  with  by  the  Court,  and 
held  to  create  no  civil  obligation,  nor  any  right  of  action  for 
expenses  incurred  by  a father,  in  Grinnell  v.  Wells,  7 M.  & G. 
1033. 


There  are  two  other  points  made  on  behalf  of  this  plaintiff, 
in  the  addition  to  the  appeal  book  made  by  leave  since  the 
argument ; 'first  that,  although  the  father  may  not  in  law  be 
entitled  to  one  dollar,  he  should  be  permitted  to  exact  the  $300, 
which  have  been  awarded  to  him,  from  the  defendants,  because 
some  objection  was  not  made  to  the  trial  Judge’s  charge  ; a point 
which  seems  to  me  to  be  based  upon  an  entire  misconception  of 
the  purposes — the  very  nature — of  objections  to  a charge  to  the 
jury.  The  defendants  had  moved  for  a nonsuit,  and  effect  had 
been  given  to  that  motion,  judgment  having  been  directed  to  be 
entered  upon  it  dismissing  the  action  ; and  an  assessment  of 
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damages  was  being  taken  for  the  one  purpose  of  avoiding 
another  trial  if  the  nonsuit  were  wrong.  No  question  of  the 
amount  of  the  damages  was  in  any  manner  raised ; and  that 
was  the  only  question  with  which  the  jury  were  concerned. 
What  possible  object  would  be  gained  by  any  objection  to  the 
charge  ? All  that  could  have  been  done  would  have  been  in 
effect  to  move  again  for  a nonsuit  on  the  specific  ground  now 
in  question  ; the  answer  to  which  motion  must  or  should  have 
been  : You  already  have  a nonsuit,  what  more  do  you  want, 
what  more  can  I give  you  ? If  your  nonsuit  is  moved  against 
you  can  support  it  upon  any  ground  whatever  which  is  in  law 
sufficient.  The  case  was  one  for  objection  in  the  nature  of  a 
demurrer  and  for  motion  for  nonsuit,  not  for  objection  to  the 
charge  ; and,  if  it  were  otherwise,  what  objection  could  be  made 
to  the  charge  which  was,  so  far  as  it  affects  this  question,  in 
these  words  : “ The  question  whether  the  defendants  shall  ever 
be  liable  to  this  boy  and  to  his  father  will  be  hereafter  decided 
by  a higher  Court,  but  I am  going  to  ask  you  to  assess  the 
damages  as  though  it  will  be  held  here  that  the  defendants  were 
liable  ?” 

The  other  point  is  that,  although  this  plaintiff  may  be 
really  entitled  to  nothing,  the  Court  should  exact  from  the 
defendants  for  him  $300,  because,  if  the  jury  had  known  that 
the  father  had  no  right  of  action,  they  might  have  increased 
their  verdict  in  favour  of  the  son,  by  that  sum  : that  is  to  say, 
that  because  the  defendants  did  not  give  the  jury  an  opportunity 
to  dishonestly,  in  violation  of  their  oaths,  award  to  the  infant 
defendant  money  to  which  he  made  no  sort  of  claim,  and  had  no 
sort  of  right,  the  adult  plaintiff  ought  to  have  $300  to  which  he 
has  no  lawful  right. 

If  it  were  not  that  there  may  be  a difference  of  opinion  upon 
almost  any  imaginable  question,  I would  have  considered  and 
treated  these  two  points  as  frivolous. 

I would  allow  the  appeal  and  dismiss  the  action,  so  far  as 
the  father’s  judgment  is  concerned,  with  costs  throughout, 
except  of  the  appeal  to  the  Divisional  Court,  as  to  which  I would 
deprive  the  defendants  of  their  costs,  a sufficient  penalty  for 
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failing  to  raise  earlier,  the  point  upon  which  they  succeed, 
remembering  that  it  is  no  part  of  a defendant’s  duty  to  teach 
his  pursuer  how  to  state  his  case  nor  shew  him  how  to  prove  it. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  agreed  that  the  appeal 
should  be  dismissed  with  costs. 


T.  T.  R. 


C.A. 

1006 

Jan.  22. 


[IN  THE  COURT  OF  APPEAL.] 

Re  Harsha. 


Extradition — Forgery — Evidence  of  Commission  of  Offence — Identification  of 
Document — Irregularities  in  Proceedings  before  Extradition  Judge — Dis- 
charge of  Prisoner — Fresh  Proceedings — Proof  of  Foreign  Law. 

The  prisoner  was  committed  by  a Judge  for  extradition  to  a foreign  state  for 
the  offence  of  forging  tickets  of  admission  to  an  entertainment.  The 
evidence  before  the  J udge  consisted  of  a certified  copy  of  the  indictment  of 
the  prisoner  in  the  foreign  state,  the  information  of  a police  detective  taken 
before  the  Judge  himself,  and  five  depositions  or  affidavits  sworn  in  the 
foreign  state,  consisting  in  great  part  merely  of  hearsay  statements  made  by 
other  persons  to  the  deponents,  not  in  the  presence  of  the  prisoner.  These 
depositions  proved  some  relevant  facts,  and  raised  a strong  suspicion  against 
the  prisoner  of  having  forged  something,  of  having  committed  an  offence 
which,  if  committed  in  Canada,  would  be  forgery  at  common  law,  as  well 
asunder  the  Criminal  Code,  secs.  419,  421,  423;  but  neither  a genuine 
ticket  nor  one  of  those  with  the  forging  of  which  the  prisoner  was  charged 
was  produced  with  any  of  the  depositions,  nor  produced  or  identified  before 
the  extradition  Judge  : — 

Held , Meredith,  J.  A.,  dissenting,  that  there  was  no  proper  evidence  of  the 
commission  of  the  alleged  offence  ; and  the  prisoner  was  entitled  to  his  dis- 
charge upon  habeas  corpus. 

Decision  of  Teetzel,  J. , reversed. 

Semble,  per  Osler,  J.  A.,  that  there  were  grave  irregularities  in  the  proceed- 
ings before  the  extradition  Judge  ; his  warrant  for  the  apprehension  of  the 
accused  was  issued  without  any  information  or  complaint  taken  in  this 
country,  or  a foreign  warrant  duly  authenticated,  having  been  before  him  ; 
the  prisoner  was  arrested  on  the  strength  of  a telegram,  and  the  depositions 
on  which  he  was  committed  were  not  forthcoming  pending  their  authenti- 
cation until  the  day  upon  which  the  order  was  made  remanding  him  for 
extradition  ; and  sec.  6 (2)  of  the  Extradition  Act  could  not  have  been 
complied  with. 

Semble,  also,  that  there  was  nothing  to  prevent  fresh  proceedings  being 
taken  against  the  prisoner  upon  his  discharge. 

Semble,  also,  that,  in  the  present  state  of  the  authorities,  an  extradition  Judge 
should  require  proof  that  the  crime  is  an  extradition  crime  as  well  by  the 
laws  of  the  demanding  state  as  by  our  own. 

Appeal  by  Fred  Harsha  from  an  order  of  Teetzel,  J., 
remanding  him  to  custody. 

The  prisoner  was  apprehended  under  a warrant  dated  the 
10th  November,  1905,  issued  by  a Judge  under  the  Extradition 
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Act,  and,  after  several  remands,  was  on  the  24th  November,  CA- 
1905,  finally  committed  by  the  said  Judge  for  extradition  for  1906 
the  offence  as  set  forth  in  the  warrant,  for  that  he,  the  said  Re 
F.  Harsha,  in  the  month  of  September,  1905,  in  the  city  of  Harsha- 
Chicago,  in  Cook  county,  State  of  Illinois,  one  of  the  United 
States  of  America,  and  within  the  jurisdiction  of  the  State  of 
Illinois,  did  unlawfully  make  a false  document,  to  wit,  tickets 
of  admission  to  an  entertainment  of  the  Policemen’s  Benevolent 
Association  incorporated,  of  the  value  of  $1  each,  totalling  in 
value  the  sum  of  $600,  knowing  the  same  to  be  false,  with  the 
intention  that  they  should  be  used  and  acted  upon  as  genuine, 
to  the  prejudice  of  the  Policemen’s  Benevolent  Association 
incorporated,  and  did  thereby  commit  the  crime  of  forgery, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  (sic). 

The  prisoner  was  brought  before  Teetzel,  J.,  on  a writ  of 
habeas  corpus , and  his  discharge  was  moved  for  on  various 
grounds.  Teetzel,  J.,  refused  to  discharge  him.  The  prisoner 
appealed  to  the  Court  of  Appeal. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A.,  on  the  15th  December,  1905. 

J.  B.  Mackenzie , for  the  prisoner.  It  is  necessary  to  prove 
an  offence  under  the  laws  of  the  State  of  Illinois.  I ask  this 
Court  to  reconsider  the  question  upon  which  this  Court  was 
equally  divided  in  In  re  Murphy  (1895),  22  A.R.  386.  As  to 
the  effect  of  a division  of  opinion,  I refer  to  In  re  Hall 
(1882-3),  32  C.P.  498,  8 A.R.  31,  135  ; In  re  Lazier  (1899),  30 
O.R.  419,  26  A.R.  260 ; The  Queen  v.  Millis  (1844),  10  Cl.  & F. 

534;  Taylor  v.  Scott  (1899),  30  O.R.  475;  In  re  Prohibitory 
Liquor  Laws  (1895),  24  S.C.R.  170;  Huson  v.  South  Norwich 
(1895),  ib.  145.  As  to  the  necessity  for  proving  an  offence 
under  the  laws  of  the  demanding  State,  I refer  to  In  re  Phipps 
(1883),  8 A.R.  77  ; The  Queen  v.  Lushington,  [1894]  1 Q.  B. 

420,  424;  In  re  Murphy  (1894),  26  O.R.  163;  Regina  v. 

Mauser  (1883),  10  Q.B.D.  513;  Wright  v.  Henkel  (1903),  190 
U.S.  40;  Regina  v.  Lavaudier  (1881),  15  Cox  C.C.  329;  In  re 
Bellencontre,  [1891]  2 Q.  B.  122  : Regina  v.  Burke  (1889),  6 
Man.  L.R.  121  ; Re  McCartney  (1891),  8 Man.  L.  R.  367,  379, 
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384;  In  re  Coppin  (1866),  L.R.  2 Ch.  47  ; Encyc.  of  Laws  of 
England,  vol.  5,  p.  275;  Rex  v.  Watts  (1902),  3 O.  L.  R.  368; 
Ex  p.  Seitz  (1899),  3 Can.  Crim.  Cas.  54;  In  re  Jarrard  (1883), 
4 O.  R.  265,  20  C.  L.  J.  145.  There  was  no  proper  evidence  of 
the  commission  of  the  alleged  offence  or  identifying  the  docu- 
ment with  the  forgery  of  which  the  prisoner  is  charged.  I 
refer  to  In  re  Anderson  (1861),  11  C.P.  1,  at  pp.  24,  42  et  seq.\ 
The  Queen  v.  Lushington,  [1894]  1 Q.  B.  420;  Russell  on 
Crimes,  6th  ed.,  vol.  2,  pp.  454,  463;  Regina  v.  Browne  (1881), 
31  C.P.  484,  6 A.R.  386  ; Crankshaw’s  Criminal  Code,  2nd  ed., 
pp.  485  et  seq.\  Regina  v.  Gooden  (1871),  11  Cox  C.C.  672 ; In 
re  Parker  (1882),  9 P.  R.  332 ; In  re  John  Wesley  Parker 
(1890),  19  O.R.  612.  There  was  no  proof  of  the  existence  of  a 
foreign  warrant  before  the  extradition  Judge  when  he  issued 
his  own,  and  that  is  fatal : The  Queen  v.  Ganz  (1882),  9 Q.B.D. 
93;  Regina  v.  Jacobi  (1881),  46  L.T.N.S.  595 n.\  Re  Phipps 
(1882),  1 O.R.  586  ; In  re  Anderson,  11  C.P.  1. 

R.  W.  Eyre,  for  the  State  of  Illinois.  The  commitment 
being  legal,  the  prisoner  being  legally  in  custody,  and  the  crime 
being  forgery,  the  application  must  be  dismissed : Rex  v. 

Whitesides  (1904),  8 O.  L.  R.  622.  The  ticket  is  a false  docu- 
ment: Crankshaw,  2nd  ed.,  p.  1083.  If  there  is  any  irregu- 
larity, new  proceedings  may  be  begun.  I refer  to  In  re  Lazier , 
30  O.R.  419,  26  A.R.  260. 

Mackenzie,  in  reply,  The  information  goes  to  the  root  of 
the  jurisdiction ; you  may  go  behind  the  commitment:  Spear’s 
Law  of  Extradition,  p.  221 ; Ex  p.  McCabe  (1891),  46  Fed.  R. 
363;  Re  Heilbonn  (1853),  1 Parker  (N.Y.)  Crim.  R.  429,  436. 


January  22.  Osler,  J.  A. :— The  following  among  other 
objections  to  the  prisoner’s  detention  were  argued  before  us : — 

(1)  That  no  offence  was  proved  under  the  laws  of  the 
demanding  State. 

(2)  That  there  was  no  proper  evidence  of  the  commission  of 
the  alleged  offence,  or  identifying  the  document  with  the 
forgery  of  which  the  prisoner  is  charged.  And 

(3)  That  the  extradition  Judge  acted  without  jurisdiction, 
and  that  all  the  proceedings  before  him  were  void,  because  the  j 
warrant  of  apprehension  issued  by  him  was  not  founded  upon 
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any  information  or  complaint  laid  before  him  or  on  proof  of 
j any  foreign  warrant  issued  for  the  arrest  of  the  fugitive 
; offender. 

The  second  objection  is  the  only  one  which  I find  it 
necessary  to  consider. 

From  a certified  copy  of  an  indictment  returned  with  other 
papers  which  were  before  the  extradition  Judge,  the  prisoner 
appears  to  have  been  indicted  by  a grand  jury  of  Cook  county, 
in  the  State  of  Illinois,  in  the  October  term  of  the  Criminal 
Court  of  that  county,  for  the  offence  of  forgery  and  uttering  of 
a ticket  of  admission  to  an  entertainment,  for  which  admission 
was  charged,  which  said  ticket  was  in  the  words  and  figures 
following,  that  is  to  say : “ The  annual  Entertainment  of  .the 
Policemen’s  Benevolent  Association  will  be  held  at  the  Audi- 
torium  two  weeks  commencing  October  2nd,  1905.  George 
Cohan  and  Company  in  the  Musical  Comedy  Little  Johnny 
Jones  consisting  of  twelve  night  Performances  and  Wednesdays 
and  Saturdays  Matinees.  Tickets  one  Dollar.  This  ticket  is 
exchangeable  at  Box  office  on  and  after  September  25th.  76 

Precinct  1.  1154.”  “On  the  back  appear  the  words  and 

figures  following:” — setting  out  what  seems  to  be  the  copy  of 
an  impression  of  the  seal  of  the  association. 

Annexed  to  this  copy  of  the  indictment  is  what  purports  to 
be  a copy  of  a document  called  a “ forthwith  capias  ” dated  the 
3rd  November,  1905,  both  being  certified  as  true  copies  by  a 
certificate  of  the  clerk  of  the  Court,  dated  the  9th  November, 
1905,  but  not  further  authenticated  by  the  proper  State  and 
Federal  officials  until  the  13th  and  17th  November,  and  there- 
fore not  before  the  extradition  Judge  when  he  issued  his 
warrant  for  the  apprehension  of  the  offender  on  the  10th 
November,  nor  earlier  than  the  24th  November,  when  the 
prisoner  was  finally  remanded  for  extradition.  The  original 
foreign  warrant  was  not  before  the  Judge  at  any  time,  and 
the  only  information  before  him  during  the  pendency  of  the 
proceedings  was  that  of  one  Mackie,  described  as  a police 
detective,  taken  before  him  on  the  11th  November,  the  day 
after  the  arrest.  The  only  evidence  in  the  case  consisted  of 
five  depositions  or  affidavits  sworn  in  Chicago  before  a notary 
public  of  the  State  of  Illinois.  The  caption  of  each  is  “ State 
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of  Illinois,  County  of  Cook.”  Three  of  them  bear  to  be  sworn 
on  the  9th  and  two  on  the  10th  November,  1905,  and  each  of 
the  deponents  describes  himself  as  “ one  of  the  witnesses 
named  in  the  annexed  and  attached  indictment.”  which  is  the 
copy  of  the  indictment  already  referred  to,  on  the  back  of 
which  the  names  of  three  of  them  are  indorsed.  These  affidivits, 
which  appear  to  be  duly  authenticated,  consist  in  great  part 
merely  of  hearsay  statements  made  by  other  persons  to  the 
deponents,  not  in  the  presence  of  the  accused. 

The  following  is  a concise  statement  of  the  only  relevant 
facts  which  can  be  said  to  be  proved  by  them. 

Michael  Dennehy,  who  describes  himself  as  the  President  of 
the.  Policemen’s  Benevolent  Association  of  Chicago,  a corpora- 
tion, etc.,  says  that  the  association  ordered  rhat  their  annual 
entertainment  be  given  at  the  Auditorium  two  weeks  com- 
mencing October  2nd,  A.D.  1905,  and  that  he  gave  an  order  to 
the  Workman  Manufacturing  Company  to  print  60,000  tickets 
for  the  said  entertainment,  which  were  to  read  as  follows 
(setting  out  the  words  “The  Annual  Entertainment”,  to 
“ September  25th”  as  they  appear  on  the  alleged  forgery  as  set 
forth  in  the  copy  of  the  indictment),  and  that  the  said  ticket 
should  also  shew  certain  numerals  indicating  the  number  of  the 
ticket  and  the  number  of  the  precinct  from  which  they  were 
sold ; that  the  Workman  Company  printed  and  delivered  the 
said  60,000  tickets  to  deponent.  Then  he  sets  forth  conversa- 
tions between  himself  and  the  ticket  exchanger  at  the 
Auditorium  Theatre,  and  the  secretary  of  the  Workman  Com- 
pany. In  consequence,  as  it  may  be  inferred,  of  what  he  heard 
from  them,  he  interviewed  one  John  Cox.  Then  he  sets  forth 
a conversation  with  Cox  and  what  Cox  said  to  him  of  himself 
and  of  what  two  other  persons  had  said  to  Cox.  That,  in 
consequence  as  it  may  be  also  inferred  of  what  Cox  said  to 
him,  he  went  to  Cox’s  house  and  got  certain  tickets  there,  or 
from  him  there.  That  the  tickets  shewn  to  Byers,  Miller,  and 
Workman,  the  other  deponents,  are  the  tickets  the  deponent 
received  from  Cox.  As  a conclusion  the  deponent  believes  that 
Harsha  forged  a ticket  in  the  words  and  figures  set  forth  in  the 
deposition  with  intent  to  defraud,  etc.,  the  Policemen’s  Bene- 
volent Association.  None  of  the  genuine  or  of  the  alleged 
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forged  tickets  were  produced  or  identified  as  exhibits,  by  the 
deponent. 

James  Byers,  who  is  in  the  printing  business  in  Chicago, 
states  that  Cox  came  into  his  place  of  business  about  the  24th 
September,  1905,  and  asked  him  for  “a  seal  of  the  Policemen’s 
Benevolent  Association;”  one  of  his  employees  found  one,  and 
deponent  gave  it  to  Cox.  Deponent  has  been  shewn  a forged 
ticket  of  admission  to  the  entertainment,  and  says  that  the  seal 
printed  on  the  back  of  the  said  forged  ticket  is  similar  to  the 
seal  given  to  Cox,  whom  deponent  knew  as  a policeman. 

The  document  spoken  of  by  the  witness  is  not  identified  or 
produced,  though  the  witness  Dennehy  says  it  is  one  of  those 
he  got  at  Cox’s  house. 

Cloyd  E.  Miller  (whose  name  is  not  on  the  indictment) 
states  that  he  is  employed  by  the  firm  of  Messenger  & Co., 
dealers  in  paper  in  Chicago.  That  about  the  22nd  September, 
1905,  a man  calling  himself  Harsha  came  into  their  place  of 
business  and  ordered  of  deponent  20  sheets  of  No.  50  Bristol 
•cardboard  cut  to  a certain  size,  according  to  a sample  then  given 
to  him.  The  cardboard  was  cut  according  to  order,  and 
deponent  delivered  it  to  Harsha.  Several  tickets  have  been 
shewn  to  deponent,  which  are  printed  on  the  same  cardboard  as 
deponent  delivered  to  Harsha.  Dennehy  says  these  were  those 
he  obtained  at  Cox’s  house,  but  they  were  not  produced  or 
identified  by  the  witness  or  Dennehy. 

Charles  Workman  (whose  name  is  not  on  the  indictment)  is 
.secretary  of  the  Workman  Manufacturing  Co.  He  speaks  of 
the  order  given  by  Dennehy  for  printing  60,000  tickets  and  of 
their  having  been  printed  and  delivered  to  Dennehy.  That  on 
2nd  October  Dennehy  brought  to  deponent  several  tickets,  and 
deponent  then  said  that  these  tickets  were  forgeries  and  had 
not  been  printed  in  his  establishment  or  by  the  authority  of 
the  company. 

These  tickets  were  not  produced  or  identified  by  the 
witness.  Dennehy  says  they  are  those  he  obtained  at  Cox’s 
house,  but  they  were  not  produced  or  identified  by  him. 

Benjamin  Krohn,  a person  in  the  employment  of  the 
Western  Card  and  Calendar  Company  of  Chicago,  states  that  a 
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man  whom  he  afterwards  learned  to  be  John  Cox,  an  ex- 
policeman, came  to  his  place  of  business  and  asked  him  if  he 
was  the  printer.  Deponent  said  he  was  not,  and  referred  him 
to  Fred  Harsha,  who  was  in  the  next  room.  He,  Cox,  had  a 
conversation  with  Harsha,  and  left.  Harsha  then  came  to 
deponent  and  told  him  he  had  a chance  to  make  a piece  of  easy 
money ; that  if  he  did  make  it,  nothing  could  be  done  to  him : 
that  somebody  was  going  to  get  him  the  seal  of  the  Policemens 
Benevolent  Association  of  Chicago  to  print  a number  of  tickets 
for  said  John  Cox,  and  the  only  thing  he  was  afraid  about  was 
that  he  might  get  into  trouble  with  the  Union  if  he  put  the 
Union  label  on,  when  they  were  not  printed  in  a Union  shop. 
That  about  the  24th  September,  1905,  deponent  saw  Harsha 
printing  a number  of  tickets  which  read  as  follows — setting 
forth  the  words  from  “ The  annual  entertainment  ” to  “ Septem- 
ber 25th;”  marked  at  the  side  Precinct  1.;  with  certain 
numerals  to  indicate  the  number  of  the  ticket : but  saying 
nothing  of  the  copy  of  the  seal  on  the  back.  That  Harsha 
afterwards  told  deponent  that  he  had  printed  about  600  tickets 
for  Cox,  and  had  received  $25  for  the  job. 

These  depositions,  loosely  as  they  are  drawn,  raise,  it  may 
be  said,  a strong  suspicion  against  the  prisoner  of  having  forged 
something — of  having  committed  an  offence  which  if  committed 
in  this  country  would  be  forgery  at  common  law  as  well  as 
under  the  Criminal  Code  of  Canada,  secs.  419,  421,  423. 

The  main  difficulty  which  lies  in  the  way  of  supporting  the 
order  for  extradition  is  one  which  need  never  have  arisen  had 
the  proceedings  been  conducted  with  the  most  ordinary  care. 
If  it  was  worth  while  to  apply  for  the  extradition  of  the 
accused,  it  surely  was  worth  while  to  have  taken  pains  either 
to  have  sent  forward  a witness  with  a genuine  ticket  and  one 
of  the  alleged  forgeries,  or,  at  the  very  least,  depositions  or 
copies  of  depositions  drawn  with  some  regard  to  what  is 
necessary  to  be  proved  in  a case  of  this  kind.  The  statute 
expressly  requires  that  evidence  is  to  be  given  to  shew  the 
truth  of  the  charge,  and  it  has  been  constantly  held  that  such 
evidence  must  be  legal  evidence.  There  is  indeed  no  pretence 
for  saying  that  anything  less  will  do : Clarke’s  Law  of  Extra- 
dition, 3rd  ed.,  p.  218.  The  accused  is  entitled  to  insist  that 
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the  charge  shall  be  made  out — a primd  facie  case  is  no  doubt 
sufficient — but  made  out  by  proper  evidence,  and  here  in  my 
opinion  it  fails  because  that  has  not  been  done.  Much  of  what 
is  stated  in  the  depositions  is  hearsay  and  of  course  quite 
inadmissible : In  re  Parker , 9 P.R.  332  ; but  the  plain  defect 
in  the  proceedings  is,  that  neither  a genuine  ticket  nor  one  of 
those  with  the  forging  of  which  the  prisoner  is  charged  was 
produced  to  either  of  the  deponents  on  making  his  deposition, 
or  was  verified  or  identified  by  any  of  them,  or  otherwise 
produced  or  identified  before  the  extradition  Judge.  That  is 
the  initial  step  in  a prosecution  for  forgery,  unless  the  genuine 
or  forged  instrument  has  been  lost  or  destroyed,  which  is 
evidently  not  the  case  here : In  re  John  Wesley  Parker , 
19  O.R.  612.  Even  if  we  could  look  at  the  indictment,  and 
assume  that  the  instrument  set  forth  in  or  attached  to  it  is  one 
of  the  alleged  forgeries,  yet  even  that  is  not  spoken  of  or 
identified  as  such  in  any  one  of  the  five  depositions  referred  to. 

The  indictment  itself  is  not  evidence,  as  was  long  since  held 
in  Regina  v.  Browne , 31  C.P.  484,  6 A.R.  386. 

On  this  ground,  therefore,  the  prisoner  is  entitled  to  his 
discharge.  Even  if  all  that  is  necessary  to  be  found  are  facts 
which  would  constitute  the  offence  of  forgery  according  to  the 
law  of  this  country,  and  it  is  then  to  be  presumed,  unless  the 
contrary  is  shewn  by  the  accused,  that  the  foreign  law  in  that 
respect  is  the  same  as  our  own  (as  to  which  I reserve  my 
opinion),  yet  the  evidence  in  the  present  case  does  not  come  up 
to  what  is  required,  and  would  not  have  justified  the  magistrate 
in  committing  the  prisoner,  had  the  offence  been  committed  in 
this  country.  If  presumptions  be  discarded,  there  is  in  fact  no 
evidence  of  the  foreign  law,  but,  as  I have  said,  I am  not 
disposing  of  the  case  on  that  ground. 

It  is  hardly  necessary  to  observe  that  when  the  prosecution 
rests  entirely  upon  depositions  taken  in  the  absence  of  the 
accused  upon  which  he  has  had  no  opportunity  of  cross- 
examining  the  deponents,  he  is  a fortiori  entitled  to  urge  to 
the  fullest  extent  any  defect,  formal  or  otherwise,  in  the  case  as 
presented  by  them  : In  re  Lewis  (1874),  6 P.R.  236. 

The  grave  irregularity  of  the  proceedings  before  the  extra- 
dition Judge  ought  not  to  be  overlooked.  His  warrant  for  the 
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apprehension  of  the  accused  seems  to  have  been  issued  without 
any  information  or  complaint  taken  in  this  country,  or  a 
foreign  warrant  duly  authenticated,  having  been  before  him. 
Either  of  these  simple  preliminaries  would  have  been  sufficient, 
but  both  were  omitted. 

The  prisoner  seems  to  have  been  arrested  on  the  strength  of 
a telegram,  and  the  depositions  on  which  he  was  committed 
were  not  forthcoming  pending  their  authentication  until  the 
day  when  the  order  was  made  remanding  him  for  extradition. 
Whether  the  principle  of  such  cases  as  Rex  v.  Whitesides , 
8 O.L.R.  622,  and  Rex  v.  Walton  (1905),  6 0. W.  R.  905, 
recently  before  us,  would  support  the  jurisdiction  of  the 
extradition  Judge,  the  accused  being  in  actual  custody,  to  make 
the  final  order  for  extradition,  need  not  now  be  determined. 
See  The  Queen  v.  Ganz,  9 Q.  B.  D.  93,  102 ; Ex  p.  Terraz 
(1878),  4 Ex.D.  63.  Section  6,  sub-sec.  2,  of  the  Extradition 
Act  requires  the  Judge  to  report  forthwith  to  the  Minister  of 
Justice  not  merely  the  fact  of  the  issue  of  the  warrant  of 
apprehension,  but  also  certified  copies  of  the  evidence  and 
foreign  warrant,  information  or  complaint,  on  which  he  has 
issued  it.  I do  not  see  how  this  provision  could  have  been 
complied  with  in  the  present  case. 

For  the  reasons  I have  mentioned,  viz.,  that  the  evidence 
was  not  competent  to  prove  the  alleged  forgery,  the  prisoner 
must  be  discharged,  though  I must  add  that  it  ought  to  be  of 
very  little  service  to  him,  as  I am  not  aware  that  there  is 
anything  to  prevent  fresh  proceedings  from  being  taken  against 
him:  Regina  v.  Morton  (1868),  19  C.P.  1. 

On  the  question  of  the  necessity  for  actual  proof  that  the 
crime  is  an  extradition  crime  as  well  by  the  laws  of  the 
demanding  State  as  of  our  own,  the  cases  of  In  re  Murphy , 
26  O.  R.  163,  22  A.  R.  386,  and  Rex  v.  Governor  of  Holloway 
Prison , Ex  p.  Siletti  (1902),  87  L.T.R.  332,  may  be  referred  to. 
In  the  present  state  of  the  authorities  in  this  country,  an 
extradition  Judge  will  act  with  prudence  who  requires  it  and 
does  not  rest  upon  presumptions. 


Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 
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Meredith,  J.A. : — All  that  was  said  upon  the  argument  of 
this  appeal  can  be  compressed  into  a comparatively  small 
compass ; and  is  well  covered  by  five  plain  questions,  one  or 
two  of  which  may  not  need  an  answer.  The  questions  are : 
(1)  whether  the  prisoner  would  be  entitled  to  be  discharged 
from  custody  under  a lawful  warrant,  if,  before  its  issue,  he  had 
been  arrested  and  detained  for  the  same  cause  without  lawful 
authority;  (2)  whether  the  facts  and  circumstances  of  the  case 
constituted  the  crime  of  forgery  under  the  laws  of  Canada ; 
(3)  whether  it  is  necessary  that  they  should ; (4)  whether  they 
constitute  that  crime  under  the  laws  of  the  State  of  Illinois ; 
and  (5)  whether  it  is  necessary  that  they  should. 

The  first  question  presents  no  difficulty,  it  indeed  almost 
answers  itself.  The  question  now  is  not  whether  the  prisoner 
was  at  any  other  time  illegally  “ confined  or  restrained  of  his 
liberty,”  but  is  whether  he  is  now  so  confined  or  restrained ; 
and  being  now  held  under  a lawful  warrant,  this  ground  of 
appeal  fails.  His  remedy  for  any  unlawful  arrest  and  deten- 
tion lies  in  an  action  for  assault  and  false  imprisonment,  the 
damages  for  which  would  extend  only  to  the  time  of  his  arrest 
and  detention  under  lawful  warrant ; as  even  in  an  action  for 
malicious  prosecution  the  damages  would  not  cover  any  period 
of  imprisonment  or  anything  else  done  in  pursuance  of  a 
judicial  act  of  any  peace  officer  acting  within  his  jurisdiction. 
Since  writing  this  opinion  I have  found  that  the  very  point  has 
been  raised  before  a Divisional  Court,  and  before  a Court  of 
Appeal,  in  England.  Upon  aij  application,  first  to  the  one 
Court  and  then  to  the  other,  for  a writ  of  habeas  corpus , in  a 
case  like  this,  the  point  was  put  in  an  ingenious  but  quite 
unsubstantial  way,  and  one  which  was  not  suggested  by  any 
one  upon  this  appeal.  It  was  contended  that  a person  already 
under  arrest  could  not  be  apprehended,  that  it  was  necessary 
that  he  should  be  first  set  at  liberty,  and  that  the  Extradition 
Act  required  the  apprehension  of  the  fugitive,  and  that,  there 
being  no  apprehension,  the  provisions  of  the  Act  did  not  take 
effect.  The  application  received  no  encouragement  in  either 
Court ; it  more  than  failed  in  the  Court  of  Appeal,  for  there 
Brett,  L.J.,  expressed  much  doubt  whether  a policeman  is  not 
justified  in  arresting  a man  without  a warrant  on  reasonable 
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grounds  of  suspicion  of  his  having  done  that  which  would  be  a 
felony  if  committed  in  England : see  The  Queen  v.  Weil  (1882), 
9 Q.B.D.  701 ; see  also  Ex  p.  Terraz , 4 Ex.  D.  63;  The  Queen 
v.  Ganz,  9 Q.B.D.  93  ; and  United  States  of  America  v.  Gaynor, 
[1905]  A.C.  128. 

In  considering  the  other  questions,  it  must  always  be  borne 
in  mind  that  the  proceedings  under  the  Extradition  Act  are  of 
a merely  preliminary  character,  in  which  the  question  of  the 
guilt  or  innocence  of  the  accused  is  not  to  be  determined ; that 
the  Act  itself  (R.S.C.  1886,  ch.  142,  sec.  11)  expressly  provides 
that  “ if,  in  the  case  of  a fugitive  accused  of  an  extradition 
crime,  such  evidence  is  produced  as  would,  according  to  the  law 
of  Canada,  subject  to  the  provisions  of  this  Act,  justify  his 
committal  for  trial,  if  the  crime  had  been  committed  in  Canada, 
the  Judge  shall  issue  his  warrant  for  the  committal  of  the 
fugitive  to  the  nearest  convenient  prison,  there  to  remain  until 
surrendered  to  the  foreign  state,  or  discharged  according  to 
law^;  but  otherwise  the  Judge  shall  order  him  to  be  dis- 
charged and  also  that  by  virtue  of  sec.  7,  sub-sec.  156,  of  the 
Interpretation  Act,  R.S.C.  1886,  ch.  1,  the  “Act  and  every  pro- 
vision or  enactment  thereof,  shall  be  deemed  remedial  . . . 

and  shall  accordingly  receive  such  fair,  large  and  liberal 
construction  and  interpretation  as  will  best  insure  the  attain- 
ment of  the  object  of  the  Act  . . . according  to  its  true 

intent,  meaning  and  spirit.” 

What  one’s  notions  may  be,  as  to  the  proper  policy  of  this 
or  any  other  country  on  the  subject  of  the  interchange  or 
extradition  of  criminals  and  persons  accused  of  crime,  ought  to 
be  wholly  immaterial,  and  to  be  mentioned  or  thought  of  only 
the  better  to  guard  against  any  unconscious  attempt  to  bend 
the  law  to  meet  them  : see  In  re  Arton,  [1896]  1 Q.B.  108. 

Amidst  the  many  conflicting  views,  from  time  to  time 
expressed,  as  to  the  duty  of  a Judge  or  commissioner  under  the 
Extradition  Act,  in  case  of  doubt  or  difficulty  in  point  of  law, 
my  firm  opinion  is,  that  it  is  his  duty,  and  a duty  expressly 
imposed  by  that  portion  of  the  Act  which  I have  quoted,  to 
commit  whenever  a prima  facie  case  is  made,  whether  it  be  as 
to  law  or  fact;  that  he  is  to  commit  under  just  such  circum- 
stances, in  all  respects,  as  a magistrate  should  on  the  prelim- 
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inary  investigation  of  the  charge  of  an  indictable  offence.  It 
can  hardly  be  that  he  must  positively  decide  all  intricate 
questions  of  law  and  finally  determine  the  proceedings  accord- 
ing to  such  decision.  The  result  would  be  that  if  he  erred  and 
discharged,  the  error  would  be  irrevocable ; whilst  if  he 
committed,  upon  a primd  facie  case,  in  which  the  law  was 
really  in  favour  of  the  accused,  there  would  be  a ready  remedy 
by  means  of  a writ  of  habeas  corpus , of  his  right  to  which  the 
Judge  is  by  the  Act  required  to  inform  him.  Besides  this,  the 
committal  is  not  final,  the  Minister  of  Justice  must  yet  pass 
upon  the  case,  and  the  Judge  is  required  to  transmit  to  him  a 
certificate  of  the  committal  with  a copy  of  the  evidence  and  a 
report  upon  the  case,  in  which  any  doubt  or  difficulties  should 
be  mentioned.  It  is  impossible  for  me  to  think  that  the  enact- 
ment requires  the  Judge  or  commissioner  to  decide,  with  such 
possible  failure  of  justice,  such  questions  as  those  with  which 
the  members  of  this  Court  have  twice  wrestled  so  strenuously 
and  have  fallen  in  even  numbers  on  each  side  of  the  line. 
Very  different  considerations  apply  to  the  Courts  of  law,  in 
which  there  is  not  supposed  to  be  any  room  for  doubt,  but  in 
which,  rightly  or  wrongly,  the  law  is  supposed  to  be  always 
known  and  properly  applied,  and  to  which  the  accused  is,  by 
the  statute,  required  to  be  directed  as  his  safeguard  against  the 
consequences  of  any  error  of  the  Judge  or  commissioner. 

The  facts  and  circumstances  of  this  case  may  be  briefly  and 
sufficiently  stated  as  follows : the  accused  and  another  or  others 
entered  into  a scheme  to  realize  six  hundred  dollars  by 
the  making  and  sale  of  counterfeit  tickets  of  admission  to  a 
public  entertainment  about  to  be  given  by  an  association  of 
which  one  of  them  was  a member ; false  tickets,  facsimiles  of 
the  real  tickets,  were  printed  by  the  accused ; possession  of  the 
seal  of  the  association  was  obtained  by  fraud,  and  the  false 
tickets  were  stamped  with  it,  and  then  sold  in  considerable 
numbers,  the  accused  taking  part  in,  and  being  together  with 
the  others  answerable  for,  all  these  acts.  The  tickets  did  not 
directly  admit  the  holder  to  the  entertainment,  but  were  good, 
and  had  to  be  exchanged,  for  another  ticket  which  did. 

That  these  facts  and  circumstances  constitute  forgery 
according  to  the  common  law  I can  have  no  manner  of  doubt. 
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Any  difficulty  which  may  have  arisen  upon  this  question  must 
have  arisen  from  a failure  to  mark  the  difference  between 
forgery  which  was  a misdemeanour  under  the  common  law  and 
forgery  which  was  made  a felony,  in  certain  cases,  by  statute. 
That  which  was  done  was  certainly  the  fraudulent  making  of  a 
writing  to  the  prejudice  of  the  rights  of  others,  as  well  as 
coming  within  all  the  other  accepted  definitions  of  forgery  at 
common  law. 

By  the  Criminal  Code  the  distinction  between  felony  and 
misdemeanour  was  abolished,  and  forgery  was  defined  in  words 
quite  wide  enough  to  include  forgery  under  the  common  law, 
and  provision  was  made  for  the  punishment  of  the  crime,  first 
in  respect  of  documents  of  various  specified  kinds,  and  then  of 
all  other  documents.  It  can  hardly  be  denied  that  the  tickets 
in  question  were  documents  within  the  meaning  of  sec.  419,  nor 
that  they  were  false  documents,  that  is,  as  defined  in  sec. 
421,  “a  document  . . which  purports  to  be  made  by  or 

on  behalf  of  any  person  who  did  not  make  or  authorize  the 
making  thereof  . . nor  that  they  were  forgeries,  as  defined 

in  sec.  422,  that  is,  “the  making  of  a false  document, 
knowing  it  to  be  false,  with  the  intention  that  it  shall  be  in 
any  way  used  or  acted  upon  as  genuine,  to  the  prejudice  of  any 
one  . nor  that,  if  they  do  not  come  within  the  meaning) 

an  acknowledgment  of  the  receipt  of  money  or  as  instruments 
which  evidence  the  receipt  of  money,  or  any  other  of  the 
documents  specified  in  sec.  423,  they  must  come  within  the 
meaning  of  the  words  of  the  last  sub-section,  “ any  document 
other  than  those  above  specified.”  So  that  not  only  under  the 
common  law  but  also  under  the  Criminal  Code  the  offence  is 
forgery  “ according  to  the  law  of  Canada.” 

In  the  case  of  Regina  v.  Gooden,  11  Cox  C.C.  672,  the 
ruling  of  Cleasby,  B.,  was  that  a railway  ticket  was  not  a 
“ receipt  or  acquittance  ” within  the  meaning  of  one  of  the 
Imperial  enactments  making  the  forgery  of  such  a document  a 
felony. 

In  the  case  of  Regina  v.  Boult  (1848),  2 C.  & K.  604, 
Cresswell,  J.,  said  that  there  was  no  doubt  that  the  forgery  of 
a railway  pass  was  forgery  at  common  law. 
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Such  cases  as  Clark  v.  Newsam  (1847),  1 Ex.  131,  Regina 
v.  Mitchell  (1860),  2 F.  & F.  44,  and  The  Queen  v.  Riley, 
[1896]  1 Q.B.  309,  shew  the  distinction  between  forgery  which 
was  a felony  by  statute,  and  forgery  which  was  a misdemeanour 
only  by  common  law. 

The  very  question  of  a theatre  ticket  was  under  considera- 
tion in  the  case  of  In  re  Benson  (1888),  34  Fed.  Rep.  649,  and 
such  an  instrument  was  there  held  to  be  the  subject  of  forgery. 

The  second  question  must,  therefore,  be  answered  adversely 
to  the  appellant,  and  it  becomes  unnecessary  to  consider  the 
third,  but  it  may  be  said  that,  in  view  of  the  Act  and  the 
decisions  under  it,  there  can  be  no  doubt  that  there  must  be 
proof  of  forgery  according  to  the  law  of  Canada.  The  11th 
section  of  the  Act  I have  quoted  in  part ; the  24th  section  is  in 
these  words : “ The  list  of  crimes  in  the  first  schedule  to  this 
Act  shall  be  construed  according  to  the  law  existing  in  Canada 
at  the  date  of  the  alleged  crime,  whether  by  common  law  or  by 
statute  made  before  or  after  the  passing  of  this  Act,  and  as 
including  only  such  crimes,  of  the  description  comprised  in  the 
list  as  are,  under  that  law,  indictable  offences;”  and  the  like 
provisions  are  contained  in  other  sections  of  the  Act. 

Whether  the  offence  amounts  to  the  crime  of  forgery 
according  to  the  laws  of  the  State  of  Illinois  is  a question  of 
fact  which,  unless  it  is  to  be  presumed,  must  be  proved  in  the 
usual  manner.  The  only  evidence  that  it  does  is  that  afforded 
by  the  indictment  and  by  the  testimony  of  the  witness 
Dennehy.  The  indictment  proves  that  one  may  be  there 
indicted  for  forgery  upon  the  facts  and  circumstances  of  this 
case,  and  that  the  accused  now  stands  so  indicted  there ; but 
that  is  far  from  proving  that  he,  or  any  one,  can  be  lawfully  so 
convicted — that  the  case  is,  according  to  the  laws  of  that  State, 
one  of  forgery. 

The  witness  Dennehy  described  himself  as  a policeman,  and 
testified  that  he  knew  the  law  of  the  State  upon  the  subject, 
and  that  upon  the  facts  and  circumstances  of  this  case  the 
accused  would  be  guilty  of  the  crime  of  forgery  under  such  law 
— ample  evidence  for  the  purposes  of  the  investigation  before 
the  extradition  Judge,  if  the  witness  were  capable  of  giving  it. 
The  cases  leave  the  question  of  who  is  and  who  is  not  capable 
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of  proving  the  laws  of  a foreign  state  far  from  definitely  and 
satisfactorily  answered.  One  may  be  a doctor  of  laws  and  yet 
quite  without  the  knowledge  necessary  to  qualify  him  to  testify 
upon  such  a question ; and  one  who  is  neither  a qualified  nor 
actual  practitioner  may  have  more  of  the  necessary  knowledge 
than  some  who  are  both.  In  my  opinion,  there  is  no  difference 
in  principle  between  a witness  of  this  character  and  one  who  is 
called  to  prove  any  other  fact ; each  must  have  a knowledge  of 
the  facts  he  is  called  to  prove,  or  else  his  testimony  is  worthless. 
The  qualification  of  a witness  to  testify  is  invariably  shewn,  if 
it  has  not  before  been  proved  by  some  other  witness,  by 
questions  which  elicit  such  facts  as,  for  instance,  that  the 
witness  knows  the  parties  and  was  present  and  heard  or  saw 
the  things  which  took  place  between  them  to  which  he  is  about 
to  testify.  If  it  should  appear  that  the  witness  was  hundreds 
or  thousands  of  miles  away  from  the  place  where  those  things 
took  place  to  which  he  is  about  to  testify,  at  the  time  when 
they  happened,  he  would  promptly  be  rejected,  however  willing 
or  anxious  he  might  be  to  swear  that  he  knew  all  about  them, 
and  however  anxious,  as  some  do  sometimes  appear,  to  perform 
the  combined  duties  of  witness,  jury,  and  Judge,  upon  the  trial; 
so  too  as  to  proof  of  foreign  laws,  the  witness  who  cannot 
bring  himself  close  to  a knowledge  of  the  things  he  is  to  testify 
to  ought  to  be  rejected.  If  the  witness  had  sworn  that  he  had 
a knowledge  of  the  fact  and  that  the  accused  is  guilty  of  the 
crime  of  forgery,  that  would  be  as  worthless  as  his  mere  state- 
ment that  he  knows  the  law,  and  his  expounding  it.  An  instance 
of  this  is  afforded  by  the  case  of  In  re  Parker , 9 P.R.  332. 
The  effect  of  the  opinions  of  such  Judges  as  Maule,  Cress- 
well,  V.  Williams,  and  Talfourd,  unanimously  affirming  a ruling 
of  Parke,  B.,  in  the  case  of  Vander  Doncht  v.  Thellusson  (1849), 
8 C.B.  812,  is  not  to  be  too  much  minimized  on  the  ground  that 
the  question  of  law  was  one  arising  under  the  law  merchant,  or 
one  of  foreign  usage  or  custom ; the  observations  of  the  learned 
Judges  were  directed  largely  to  the  subject  generally,  and  must 
in  any  case  carry  much  weight.  The  judgment  was  that  one 
who  at  the  time  of  giving  evidence  was  an  hotel  keeper  in 
London,  but  had  been  a merchant  and  stockbroker  at  Brussels, 
was  competent  to  prove  the  law  of  Belgium  upon  a question  of 
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the  presentment  of  a promissory  note,  for  payment,  which  was  c*  A- 

made  payable  at  a particular  place.  All  the  knowledge  of  any  1906 

calling  is  not  necessarily  confined  to  those  who  are  licensed  or  Re 
otherwise  authorized  to  practise  it ; but  necessarily  one  who  Harsha‘ 

is,  comes  with  some  credentials  of  qualification,  their  weight  Meredith,  j. a. 
depending  upon  whence  and  from  whom  they  come,  which 
one  who  is  not,  has  not.  In  this  case  there  is  no  proof 
of  any  qualification  of  the  witness ; it  does  not  appear 
that  he  had  ever  been  in  any  situation  which  would  make 
it  necessary  that  he  should  acquire  a knowledge  of  the 
laws  of  the  State  of  Illinois.  There  was  no  evidence  of  his 
knowledge  of  that  to  which  he  testified  in  this  respect,  and 
therefore  his  testimony  upon  this  subject  was  worthless.  And 
so  there  is  no  direct  evidence  of  the  law  of  the  State  of  Illinois 
upon  the  question.  But,  in  my  opinion,  such  evidence  was  not 
necessary  because  the  crime  having  been  proved  according  to 
the  laws  of  Canada,  it  was  to  be  presumed  until  the  contrary 
appeared,  that  it  was  a crime  of  the  same  character  in  the 
foreign  State.  That  is,  in  my  opinion,  the  effect  of  the  pro- 
visions of  the  Extradition  Act  to  which  I have  referred,  and  of 
sec.  9 : see  Rex  v.  Watt  (1902),  3 O.  L.  R.  368,  and  Attorney  - 
General  for  Hong  Kong  v.  KwoJc-a-Sing  (1873),  L.  R.  5 P.C. 

179,  at  pp.  197-9.  Whether  or  not,  without  them,  the  same 
conclusion  should  be  reached,  it  is  not  necessary  to  consider. 

There  is  nothing  extraordinary  in  such  a result.  It  is  very 
commonly  said  that  “ in  the  absence  of  proof  to  the  contrary 
foreign  law  is  presumed  to  be  the  same  as  our  own a rule  of 
not  infrequent  application  in  civil  cases ; and  there  are  special 
reasons  why  it  should  be  applicable  to  a case  such  as  this.  The 
Extradition  Act,  though  of  general  applicability,  is,  for  almost, 
if  not  quite,  all  practical  purposes,  an  Act  affecting  fugitives 
from  and  to  the  United  States  of  America ; so  that  it  is  sub- 
stantially a law  affecting  two  countries  lying  side  by  side  for 
several  thousands  of  miles,  using  the  same  language  and 
springing  from  the  same  stock  and  having  the  like  ways  and 
habits  of  life,  and  the  laws  of  whose  States  and  Provinces  are, 
with  few  exceptions,  based  upon  the  common  law  of  England, 
and  in  most  things  much  alike;  so  that  the  presumption  is  very 
likely  to  be  in  accord  with  the  fact  in  respect  of  crimes  covered 
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C.  A.  by  the  Act.  Then  it  is  not  as  if  the  prosecution  of  the 
1906  fugitives  were  entirely  of  a private  nature ; it  is  accredited  by 

Re  the  general  government  of  the  foreign  country  : see  United 

Harsha.  States  v.  Rauscher  (1886),  119  U.S.  407  ; and  so  comes  with  the 
Meredith,  j. a.  assurance  of  good  faith,  which  it  could  hardly  do  if  the  crime 
were  not  in  the  foreign  state  that  with  which  the  fugitive  is 
accused.  And  the  interests  of  the  fugitive  are  protected  in  the 
provision  for  the  giving  of  evidence  that  the  crime  proved  is 
not  an  extradition  crime ; and  further  by  the  power  conferred 
by  the  Act  upon  the  Minister  of  Justice  : see  In  re  Stupp 
(1875),  12  Blatchf.  (U.S.)  501. 

By  reason  of  this  presumption  the  fourth  question  should, 
in  my  opinion,  be  answered  in  the  affirmative. 

And  it  follows  that  the  last  question  should  also  be 
answered  in  the  affirmative.  In  considering  this  question  it  is 
to  be  borne  in  mind  that  the  Act  alone  does  not  cover  the 
whole  ground ; that  its  purpose  is  largely  to  provide  the 
necessary  machinery  to  carry  into  effect  “ extradition  arrange- 
ments ” such  as  are  mentioned  in  the  Act,  and  that  such 
arrangements  are  of  a mutual  character : see  The  Queen  v. 
Wilson  (1877),  3 Q.B.D.  42,  and <In  re  Counhaye  (1873),  L.R. 
8 Q.B.  410.  It  can  hardly  there  have  been  meant  that  it  was 
wholly  immaterial  whether  the  accused  was  or  was  not  guilty 
of  any  crime  in  the  foreign  state  seeking  his  surrender,  so  long 
as  he  would,  in  the  facts  and  circumstances  of  the  case,  have 
been  guilty  of  an  extradition  crime  if  they  had  happened  in 
Canada.  There  may  be  cases  amounting  in  Canada  to  an 
extradition  crime  which  in  a foreign  state  would  not  be  a 
criminal  offence  of  any  character.  Is  an  accused  person  to  be 
surrendered  under  such  circumstances  ? And,  if  so,  for  what 
purpose  is  the  latter  part  of  the  provision  requiring  the  Judge 
to  receive  evidence  tendered  to  shew  that  the  crime  of  which 
the  fugitive  is  accused  is  an  offence  of  a political  character,  or 
is  for  any  other  reason  not  an  extradition  crime  ? What  right 
in  the  foreign  state  to  demand  the  surrender  of  a fugitive  from 
justice  except  for  a crime  committed  in  the  foreign  state  and 
covered  by  an  extradition  treaty  or  arrangement,  if  one 
exist  ? There  is  but  one  way  that  I can  see  by  which  full 
effect  can  be  given  to  all  the  provisions  of  the  Act,  as  well  as 
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its  purposes,  and  that  is  by  holding  that  the  offence  must  be  an 
extradition  crime  according  to  the  law  of  each  country,  but 
that  when  proved  to  be  such  according  to  the  law  of  Canada, 
that  is  sufficient  proof  that  it  is  also  an  extradition  crime 
according  to  the  law  of  the  foreign  state,  until  the  contrary  is 
shewn  or  appears. 

These  views,  upon  the  last  two  questions,  are  not,  as  far  as 
I have  been  able  to  discover,  in  conflict  with  that  which  has 
been  decided  in  any  case.  Upon  the  last  question  they  are 
quite  in  accord  with  the  dicta  of  the  Judges  of  the  Divisional 
Courts  in  England  in  the  cases  to  which  we  were  referred  ; and 
I have  been  unable  to  find  anything  in  any  of  them,  or  in  any 
of  the  other  cases  which  I have  found  touching  the  subject, 
directly  opposed  to  that  which  I have  said  on  the  subject  of 
onus  of  proof ; in  none  of  them  does  the  question  of  presump- 
tion or  onus  of  proof  appear  to  have  arisen.  These  views  are 
quite  in  accord  with  the  result  of  the  most  important  case  upon 
the  subject — most  important  because  most  in  point,  because 
finally  decided  in  a Court  of  Appeal,  and  because  of  the  great 
care  taken,  at  all  its  stages,  and  the  elaborated  expressions  of 
opinion  written  in  it  — In  re  Murphy,  26  O.R.  163,  and  in 
appeal,  22  A.  R.  386.  And  they  are  in  discord  with  nothing 
said  in  it,  except  the  opinion  of  the  extradition  Judge,  that  the 
law  of  the  foreign  state  was  immaterial,  and  with  those  of  the 
two  dissenting  Judges,  that  there  must  be  direct  evidence  for 
the  prosecution  as  to  the  law  of  the  foreign  state,  that  it  is  not 
to  be  presumed  to  be  the  same  as  the  law  of  Canada,  if  they 
meant  that,  which  may  well  be  doubted,  as  the  question  was 
not  pointedly  before  them,  that  which  was  being  considered  by 
them  being  the  fifth  question  in  this  case,  as  to  which  my 
views  are  in  accord  with  theirs.  The  judgment  in  the  case  of 
In  re  Murphy  is  not  one  supported  by  an  equally  divided 
Court  only,  but  is  a judgment  supported  by  the  opinions  of  five 
out  of  seven  Judges  of  the  Supreme  Court  of  Judicature  for 
Ontario,  affirming  the  action  of  the  extradition  Judge. 

When  the  foregoing  opinion  was  written,  at  the  close  of  the 
argument,  it  did  not  strike  me  as  a matter  of  a serious  doubt 
that  in  fact  a primd  facie  case  had  been  proved.  If  was 
proved,  indeed  not  questioned,  that  a fraud  of  a far ‘reaching 
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character  had  been  devised,  and  that  six  hundred  counterfeit 
tickets  had  been  made  in  order  to  carry  it  out : that  the 
instigator  of  the  crime — the  policeman  Cox — had  confessed ; 
and  that  the  prisoner,  who  printed  the  counterfeit  tickets  and 
did  other  acts  towards  giving  effect  to  the  fraud,  was  a fugitive 
from  justice,  with  an  indictment  for  the  offence  of  forging  the 
tickets  standing  against  him.  These  facts  alone  seemed  to  me 
sufficient  to  prevent  this  Court  interfering  with  a fair  trial  of 
the  prisoner  by  his  peers  in  the  place  where  the  crime  was 
committed.  But,  in  addition  to  all  this  evidence,  there  were  the 
confessions  of  the  prisoner  made  to  the  witness  Krohn,  related 
in  his  depositions  in  these  words : — 

State  of  Illinois, 

County  of  Cook, 

Affidavit  of  Benjamin  Krohn,  one  of 
the  witnesses  in  the  annexed  and 
attached  indictment. 

Benjamin  Krohn  of  lawful  age  being  first  duly  sworn  on 
oath  deposed  and  says  that  his  name  is  Benjamin  Krohn  and 
that  he  lives  at  208  West  14th  Street,  City  of  Chicago,  said 
County  and  State ; that  he  is  the  Benjamin  Krohn  named  as 
witness  in  the  annexed  and  attached  indictment,  heretofore,  to 
wit:  on  the  3rd  day  of  November,  a.d.  1905,  filed  in  open 
court  in  the  Criminal  Court  of  Cook  County,  known  as  Term 
No.  1984,  People’s  General  Docket  No.  78864,  in  the  said 
Criminal  Court;  that  he  is  in  the  employ  of  the  Western  Card 
and  Calendar  Company,  doing  business  at  146  South  Water 
Street,  City  of  Chicago,  said  County  and  State. 

That  on  and  about  the  15th  day  of  September,  A.D.  1905, 
affiant  says  that  a man  whom  he  afterwards  learned  to  be 
John  Cox,  an  ex-policeman,  came  into  said  place  of  business 
and  asked  affiant  if  he  was  the  printer ; that  affiant  told  him 
he  was  not  and  referred  him  to  Fred  Harsha  who  was  in  the 
next  room ; that  the  said  John  Cox  had  a conversation  with 
the  said  Fred  Harsha  and  then  left ; that  after  the  said  John 
Cox  left  the  said  Fred  Harsha  came  to  affiant  and  told  him 
that  he  had  a chance  to  make  a piece  of  easy  money,  and  that 
if  he  did  make  it,  nothing  could  be  done  to  him;  that  some- 
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body  was  going  to  get  him  the  seal  of  the  Policemen’s  Benevolent  c-  A- 
Association  of  Chicago  to  print  a number  of  tickets  for  the  1906 
said  John  Cox,  and  that  the  only  thing  he  was  afraid  about  Re 
was  that  he  might  get  into  trouble  with  the  Union  if  he  put  Harsha’ 

the  union  stamp  or  label  on  the  tickets  when  they  were  not  Meredith,  j. a. 
printed  in  a union  shop  as  indicated  by  the  union  label  on  the 
forged  tickets  printed  by  the  said  Fred  Harsha. 

That  on  or  about  the  24th  day  of  September,  a.d.  1905, 
affiant  saw  the  said  Fred  Harsha  printing  a number  of  tickets 
which  read  as  follows  : 

“ The  annual  entertainment  of  the  Policemen’s  Benevolent 
Association  will  be  held  at  the  Auditorium  two  weeks  com- 
mencing October  2nd,  1905,  George  M.  Cohan  and  Company,  in 
the  musical  comedy  Little  Johnny  Jones,  consisting  of  twelve 
night  performances  and  Wednesdays  and  Saturdays  matinees, 

Tickets  $1.00.  This  ticket  is  exchangeable  at  the  box  office  on 
and  after  September  25th,”  and  the  said  tickets  were  marked 
at  the  side  ,c  Precinct  One  ” with  certain  numerals  to  indicate 
the  number  of  each  ticket. 

That  the  said  Fred  Harsha  afterwards  told  affiant  that  he 
had  printed  about  six  hundred  tickets  for  the  said  John  Cox 
and  had  received  Twenty-five  Dollars  for  the  job;  that  affiant 
upon  his  oath  further  says  that  the  said  tickets  would  be 
printed  by  any  printing  house  in  Chicago  for  not  more  than 
Two  and  50/100  Dollars  per  thousand ; that  the  said  Fred 
Harsha  disappeared  from  the  said  address  on  or  about  the  2nd 
day  of  October,  a.d.  1905,  since  which  date  affiant  has  not  seen 
him  at  the  said  address. 

And  further  affiant  saith  not. 

(Sgd.)  Ben  Krohn. 

Subscribed  and  sworn  to  before  me  this 

9th  day  of  November,  a.d.  1905. 

(Sgd.)  William  H.  Lethardt, 

Notary  Public. 

In  the  face  of  all  this  it  is  impossible  for  me  to  say  that 
there  was  no  evidence  of  the  prisoner  being  a party  to  the 
unquestioned  plot  to  defraud  by  means  of  such  counterfeit 
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tickets,  or  of  his  active  co-operation  in  carrying  it  into  effect ; 
indeed  it  was  very  fully  proved  in  a regular  manner,  and  that, 
in  my  opinion,  was  quite  sufficient  to  justify  committing  him 
for  trial. 

But  it  is  said  that  none  of  the  genuine  tickets  was  pro- 
duced. Why  should  any  one  of  them  be  produced  ? And  that 
none  of  the  forged  tickets  upon  one  of  which  the  prisoner  was 
indicted  was  produced.  But  that  upon  which  he  is  indicted  is, 
doubtless,  on  file  in  the  Court  in  which  the  indictment  was  found 
and  ought  to  remain  there ; and  a certified  copy  of  the  indict- 
ment, containing  a copy  of  one  of  them,  is  produced,  duly  certified. 
The  Extradition  Act  expressly  provides  that  certified  copies  of 
depositions  and  statements  may  be  given  in  evidence — sec.  10  : 
see  The  Queen  v.  Ganz,  9 Q.B.D.  93.  It  can  hardly  be  that 
copies  of  depositions  will  do,  and  yet  the  original  exhibits 
referred  to  in  them  must  be  produced  in  all  cases.  The  original 
documents  do  not  seem  to  have  been  called  for,  or  any  objection, 
based  on  their  absence,  made.  And,  apart  from  all  other  con- 
siderations, the  admissions  of  the  prisoner  to  the  witness 
Krohn,  seem  to  me  quite  sufficient  alone  to  prevent  an  inter- 
ference, by  this  Court,  in  the  regular  trial  of  the  prisoner,  in  the 
proper  tribunal  before  which  he  stands  indicted : and  the 
evidence  of  that  witness  did  not  call  for  the  production  of 
documents  referred  to  in  it:  see  Slatterie  v.  Pooley  (1840), 
6 M.  & W.  664 ; and  The  Queen  v.  Inhabitants  of  Basingstoke 
(1850),  14  Q.B.  611. 

Parker  s case,  19  O.R.  612,  was,  according  to  my  recollection 
of  its  circumstances,  one  of  a very  different  character : there 
the  charge  was  of  forgery  of  a promissory  note,  a single 
writing,  bearing  a single  signature,  not  six  hundred  tickets  not 
signed  by  hand  by  any  one ; and  the  making  of  the  note,  as 
well  as  its  legal  validity,  was  strenuously  denied : the  writing 
was  in  the  possession  of  the  prosecutors  during  the  hearing  of 
the  case  before  the  extradition  Judge,  and,  though  called  for,  on 
behalf  of  the  prisoner,  was  not  produced.  It  is  therefore  not 
necessary  to  consider  whether  or  not  that  case  was  well 
decided.  Can  it  be  that,  under  all  the  circumstances  of  this 
case,  this  Court  would  discharge  the  prisoner  if  he  had  been 
committed  for  trial  in  this  country,  the  crime  having  been 


XI.] 


ONTARIO  LAW  REPORTS. 


515 


committed  here  ? I think  not.  And  I cannot  think  that  the 
acts  and  words  of  a confederate,  in  carrying  into  effect  the 
crime,  are  to  be  treated  as  mere  hearsay  evidence. 

It  is  regrettable  if  we  are  obliged  to  give  effect  to  this,  under 
all  the  circumstances  of  the  case,  highly  technical  point,  raised 
now,  at  this  very  late  stage  in  the  proceedings,  for  the  first 
time,  and  which,  had  it  been  raised  in  due  season — before  the 
extradition  Judge — might  have  been  complied  with,  if,  and  as 
far  as,  it  was  possible,  whether  valid  or  invalid : it  would  be 
regrettable  if  we  are  obliged  to  defeat  the  ends  of  justice,  which 
plainly  require  a trial  of  the  accused  upon  the  indictment 
found  against  him,  upon  a matter  of  form,  which  readily  might 
have  been  satisfied  if  objection  had  been  made  at  the  proper 
time : plainly  a mere  matter  of  form,  for  no  one  can  doubt,  upon 
the  whole  evidence,  the  existence  of  the  counterfeit,  or  of  the 
real,  tickets.  The  want  of  objection  to  proof  of  the  making  of 
the  forged  ticket,  without  production  of  the  original,  at 
a time  when,  if  made,  it  could  have  been  produced,  seems  to  me 
to  be  sufficient  alone  to  prevent  effect  being  given  to  its  absence 
here  now.  If  objection  had  been  duly  made,  and  if  its 
production  were  impossible  because  it  was  on  the  files  of  the 
foreign  Court,  the  objection  would  have  failed,  and  secondary 
evidence  would  have  been  admissible,  even  if  under  the  Extra- 
dition Act  it  would  not  be  in  any  case.  Having  been  admitted 
without  objection,  it  is,  in  my  opinion,  quite  too  late  to  upset 
the  whole  proceedings,  upon  an  afterthought,  without  any 
opportunity  being  given  now,  to  the  prosecution,  to  produce  the 
document  or  shew  that  it  cannot  be  produced.  If  that  be  not 
so,  a door  is  opened  to  the  defeat  of  the  object  of  the  Act, 
frequently,  by  the  device  of  abstaining  from  making  technical 
objections — tacitly  consenting — to  an  irregular  step  in  proof,  or 
otherwise,  and  then,  when  too  late  to  mend  it,  taking  advantage 
of  it;  in  a purely  preliminary  investigation  in  no  sense  affecting 
the  question  of  the  prisoner’s  guilt  or  innocence. 

It  is  perhaps  but  fair  to  the  learned  and  experienced 
extradition  Judge  to  add,  that,  upon  the  argument  before  us,  it 
was  stated  by  counsel  for  the  prosecution,  that  in  the  pro- 
ceedings before  him,  the  prisoner  upon  the  production  of  the 
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foreign  documents,  duly  authenticated,  consented  to  return  and 
stand  his  trial,  and  that  thereupon  the  order  remanding  the 
prisoner,  now  in  question,  was  made. 

For  these  reasons  I would  dismiss  the  appeal. 

Appeal  allowed ; Meredith,  J.A.,  dissenting. 


T.  T.  R. 
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Certiorari — Search  Warrant — Information  on  which  Based — Causes  of  Suspicion 

— Quashing. 

The  proceedings  upon  which  a search  warrant  is  issued  and  the  warrant  itself 
may  be  brought  before  the  Court  on  certiorari,  and  if  the  warrant  is  deemed 
to  have  been  improperly  issued,  it  may  be  quashed. 

The  information  necessary  to  justify  the  issuing  of  such  warrant  must  disclose 
facts  and  circumstances  shewing  the  causes  of  suspicion,  which  tended  to 
the  belief  of  the  commission  of  the  alleged  offence,  with  regard  to  which  the 
warrant  is  deemed  essential.  The  information  herein  being  defective  in  this 
respect  the  warrant  was  directed  to  be  quashed,  but  on  condition  that  no 
action  should  be  brought  against  the  police  magistrate  who  issued  it,  or  the 
officer  who  executed  it. 

This  was  a motion  to  make  absolute  an  order  nisi  to  quash 
a search  warrant  bearing  date  the  9th  of  January,  1906, 
returned  to  this  Court  pursuant  to  the  writ  of  certiorari  granted 
herein. 

On  March  2nd  the  motion  was  heard  before  Mulock,  C.J. 
Ex.D.,  Anglin  and  Clute,  JJ. 


W.  J.  Tremeear , for  the  defendant.  There  was  no  proper  in- 
formation sworn  to  upon  which  a search  warrant  could  be  issued 
under  sec.  569  of  the  Criminal  Code,  55  & 56  Viet.  ch.  29  (D.). 
The  justice  must  be  satisfied  by  information  on  oath  in  the 
Form  “T”  in  schedule  1 thereto,  that  there  is  reasonable 
ground  for  believing,  etc.  It  is  made  imperative  that  the 
Form  “ T ” should  be  complied  with.  Not  only  does  it  require 
that  the  things  to  be  searched  for  should  be  specifically 
described,  but  the  informant  must  state  that  “ he  has  just  and 
reasonable  cause  to  suspect,  and  does  suspect,  that  the  said 
goods  and  chattels,  or  some  part  of  them,  are  concealed,”  etc., 
and  the  causes  of  suspicion  must  be  specifically  set  out.  By 
63  & 64  Viet.  ch.  46  (D.)  a new  Form  “ T ” is  given,  the  object 
being  to  correct  an  error  made  in  the  first  form  as  to  the 
position  of  the  description  of  the  goods,  by  putting  such  words 
in  their  proper  place,  and  to  make  it  clear  that  the  warrant  was 
not  limited  to  goods  stolen  or  taken  away,  there  being  added  in 
italics  the  words, or  as  the  case  may  be.”  The  officer  must  know 
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when  he  goes  to  execute  the  warrant  what  are  the  things  to  be 
searched  for,  and  it  must  not  be  left  to  his  discretion.  Sec.  982, 
which  authorizes  a variation  from  the  forms,  only  applies  where  a 
general  statement  or  form  is  sufficient,  and  not  where  it  is 
expressly  stated,  as  here,  that  the  specific  form  should  be 
followed  : Sleeth  v.  Hurlbert  (1896),  25  S.C.R.  620.  Sec.  889, 
which  provides  that  no  conviction  or  order  made  by  any  justice 
of  the  peace,  and  no  warrant  for  enforcing  the  same,  shall  on 
being  removed  by  certiorari  be  held  invalid  for  any  irregularity, 
informality  or  insufficiency  therein,  etc.,  does  not  apply  to  the 
case  of  search  warrants.  The  proceedings  and  warrant  may  be 
brought  up  on  certiorari  and  there  is  jurisdiction  in  the 
Court  to  quash.  There  is  no  English  authority  on  the  point, 
but  it  is  laid  down  in  Sleeth  v.  Hurlbert,  25  S.C.R.  620,  already 
referred  to,  that  the  matter  may  be  so  dealt  with  by  the  Court ; 
and  in  Regina  v.  Walker  (1887),  13  O.R.  83,  a search  warrant 
was  brought  up  on  certiorari  and  quashed.  See  also  Rex  v. 
Sunden,  [1901]  2 K.B.  257. 

/.  R.  Cartwright,  K.C.,  for  the  Crown.  The  information 
is  in  accordance  with  what  is  required  by  clause  (6)  of  sec. 
569,  namely,  a statement  of  the  reasonable  ground  for 
belief.  So  long  as  the  requisites  of  the  statute  are  complied 
with,  it  is  immaterial  whether  or  not  there  is  a strict 
compliance  with  the  form.  The  policy  of  the  Code  is  that  the 
substance  should  be  stated.  Sec.  611  provides  that  in  the  case 
of  a count  in  an  indictment  it  is  sufficient  if  it  contains  the 
charge  in  substance  ; and  by  sub-sec.  2 it  may  be  made  in 
popular  language  without  any  technical  averments,  or  any 
allegations  of  matter  not  material  to  be  proved.  Sub-sec.  3 
provides  that  it  may  be  in  the  words  of  the  enactment,  or  in 
words  sufficient  to  give  the  accused  notice  of  the  offence  with 
which  he  is  charged ; and  clause  (l)  of  the  interpretation  sec- 
tion, sec.  3,  of  the  Code  shews  that  indictment  includes  informa- 
tion. Al)  that  is  required  is  that  it  should  be  shewn  that  there 
is  reasonable  cause  for  the  belief  which  is  brought  to  the  notice 
of  the  accused.  This  is  laid  down  in  Jones  v.  German , 

[1896]  2 Q.B.  418,  in  App.,  [1897]  1 Q.B.  374,  and 
which  is  also  reported  in  18  Cox  C.C.  411,  and  in  App.  at 
p.  497.  The  Court  has,  however,  no  jurisdiction  to  deal  with 
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the  matter  on  certiorari.  In  Sleeth  v.  Hurlbert,  25  S.C.R.  620, 
there  is  merely  a dictum  of  Sedgewick,  J.,  and  it  is  not  the  judg- 
ment of  the  Court.  In  Regina  v.  Walker,  13  O.R.  83,  the  point 
was  not  raised,  and  the  warrant  was  clearly  bad,  as  it  was  issued 
by  only  one  justice  of  the  peace.  The  case  of  Regina  v.  Justices 
of  Roscommon,  [1894]  2 Ir.  R.  158,  174,  181,  shews  that  the 
Court  will  not  entertain  such  an  application,  and  in  Jones  v. 
German,  as  reported  in  18  Cox  C.C.  411,  at  p.  415,  it  is  admitted 
that  there  is  no  such  power,  the  counsel  stating  it  was  not 
suggested  that  it  could  be  done. 

Curry,  K.C.,  for  the  magistrate  and  the  informant.  The 
j words  in  the  statute  are  much  wider  than  those  used  in  the 
form,  and  all  the  authorities  go  to  shew  that  it  is  the  statute 
j that  is  to  govern  and  not  the  form,  and  this  is  what  is  directed 
! by  sec.  982.  If  the  argument  on  the  other  side  were  to  prevail 
then  in  many  cases  there  would  be  a failure  of  justice,  because 
it  is  impossible  to  describe  with  definiteness  the  articles  which 
it  is  required  to  make  search  for.  In  the  case  of  stolen  goods 
there  is  no  difficulty,  for  the  owner  is  able  to  identify  his  own 
property.  All  that  is  required  is  that  there  should  be  such  a 
description  as  will  enable  the  officer  to  make  the  search.  He 
also  referred  to  secs.  558  and  629. 

March  20.  Clute,  J.: — -Mr.  Cartwright  raised  the  objection 
that  there  is  no  precedent  for  quashing  a search  warrant  and 
referred  to  Jones  v.  German  as  reported  in  18  Cox  C.C.  at  p. 
415,  where  the  matter  is  discussed,  counsel  observing  : “ It  is 
not  suggested  that  a search  warrant  can  be  quashed,”  and 
reference  is  there  made  to  Regina  v.  Justices  of  Roscommon, 
[1894]  2 Ir.  R.  158,  where  it  was  held  that  a decision  of 
Justices  committing  a defendant  for  trial  cannot  be  brought  up 
by  certiorari. 

Mr.  Tremeear  admitted  that  he  could  find  no  English 

© 

authority  where  a search  warrant  had  been  brought  up  on 
certiorari  and  quashed,  nor  have  I been  able  to  find  any  such 
authority. 

In  Regina  v.  Walker,  13  O.R.  83/  a search  warrant 
and  other  proceedings  were  brought  up  by  certiorari  and  the 
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D-  c-  search  warrant  was  quashed.  I will  refer  to  this  case  more  at 
length  in  dealing  with  the  validity  of  the  proceedings. 

Rex  In  Sleeth  v.  Hurlbert , 25  S.C.R.  620,  Sedgewick,  J., 

Kehr.  says,  p.  630 ; “ It  is  true  that  in  the  present  case  the  Supreme 
ciute~J  Court  set  aside  or  quashed  the  search  warrant  . . . (see 

Regina  v.  Hurlbert,  1894,  27  N.S.  62.)  By  virtue  of  its  general 
common  law  jurisdiction  to  revise  and  supervise  the  proceedings 
of  all  inferior  tribunals  within  the  Province  with  the  view  of 
preventing  any  from  acting  in  excess  of  its  statutory  or  other 
power,  it  may  by  certiorari  bring  such  proceedings  before  it, 
examine  upon  their  legality,  and  determine  accordingly.  It, 
therefore,  had  a right  to  examine  and  adjudicate  upon  the  suffi- 
ciency of  the  warrant  in  question.  It  had  authority  to  say 
whether  it  was  valid  or  invalid  on  its  face,  whether  all  prelimi- 
nary steps  had  been  taken  justifying  its  issue  ; whether  in  short 
upon  grounds  apparent  from  reading  it,  or  upon  grounds  deter- 
mined by  evidence,  it  was  in  law  a valid  instrument ; but  that 
is  an  altogether  different  thing  from  its  right  to  adjudicate 
upon  the  ‘ status  ’ of  the  property  in  reference  to  which  the 
warrant  was  issued.  It  has  not  by  common  law  or  statute  the 
right  to  adjudicate  upon  that,  question.”  The  Court  in  that  case 
held  “ that  the  judgment  of  the  Court  below  on  certiorari 
quashing  the  warrant  would  not  estop  the  defendant  from  justi- 
fying under  it  in  proceedings  to  replevy  the  goods  seized,  where 
he  was  not  a party  to  the  proceedings  to  set  the  warrant  aside, 
and  such  judgment  was  a judgment  inter  partes  only.” 

The  proceedings  removed  must  be  of  a judicial  character  : 
Paley  on  Summary  Convictions,  8th  ed.,  p.  444,  note  (a) ; 
Regina  v.  Overseers  of  Salford  (1852),  21  L.J.M.C.  223; 
Regina  v.  Aberdare  Canal  Co.  (1850),  14  Q.B.  584. 

In  the  Rex  v.  Justices  of  Sunderland,  [1901]  2 K.B.  357,  it 
was  held  in  the  Court  of  Appeal  that  writ  of  certiorari  will  lie 
to  bring  up  an  order  of  justices  acting  as  the  confirming 
authority  under  the  Licensing  Act  1872. 

In  that  case  Vaughan  Williams,  L.J.,  at  p.  370,  says  : “ It  is 
not  necessary  to  decide  this  point,  but  I can  only  say,  speaking 
for  myself,  that,  having  regard  to  the  general  principles  of  the 
common  law,  I should  have  been  disposed  to  think  that,  where- 
ever  a body  such  as  justices  have  under  the  provisions  of  a 
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statute  to  grant  or  withhold  a certificate,  such  as  a certificate 
for  a license,  and  it  appears  from  the  statute  that  they  have 
to  exercise  a judicial  discretion  in  so  doing , a certiorari  would 
lie  to  bring  up  the  proceedings  before  them,  in  the  case  of 
erroneous  exercise  or  excess  of  jurisdiction,  whether  they  could 
or  could  not  be  said  to  have  acted  as  a Court  in  the  strict  sense 
of  the  term.” 

In  the  present  case  the  magistrate  has  to  be  satisfied  by 
information  upon  oath,  not  only  that  the  informant  suspects  and 
that  he  has  just  and  reasonable  grounds  to  suspect,  but  also 
setting  forth  the  causes  of  suspicion  in  order  that  he  may  be 
able  to  judge  whether  the  case  is  a proper  one  to  grant  his 
warrant  for  search  or  not,  in  short,  he  must  exercise  a judicial 
discretion  upon  the  facts  brought  before  him. 

In  my  opinion  the  proceedings  were  properly  brought  before 
this  Court  by  certiorari,  and  the  Court  has  jurisdiction  to  quash 
a search  warrant  where  a sufficient  case  is  made  out. 

On  the  9th  of  January,  1906,  George  Kennedy,  a detective 
on  the  Toronto  police  force,  laid  an  information  before  the  police 
magistrate  under  sec.  394  of  the  Criminal  Code,  and  on  the 
same  day  the  same  George  Kennedy  laid  the  following  informa- 
tion for  search  warrant : 

“ Dominion  of  Canada,  Province  of  Ontario,  County  of  York., 

“ To  wit  : 

“ The  information  and  complaint : 

“ George  Kennedy,  of  the  city  of  Toronto,  police  detective. 

£:  Taken  on  oath  before  me,  George  Taylor  Denison,  Esquire, 
Police  Magistrate  in  and  for  the  said  city,  the  9th  day  of  Jan- 
uary, in  the  year  of  our  Lord  nineteen  hundred  and  six. 

“ Said  informant  upon  his  oath  saith  he  is  informed  and  verily 
believes  that  there  is  reasonable  ground  to  believe  that  there  is  at 
the  office  of  Duncan  R.  McNaught,  6 King  St.  W.,  in  the  city  of 
Toronto,  certain  books,  papers,  chattel  mortgages,  notes,  memo- 
randa and  documents,  which  will  afford  evidence  that  Herman 
C.  Kehr,  of  the  city  of  Toronto,  did  conspire  with  Duncan  R. 
McNaught  by  deceit,  fraud  and  other  fraudulent  means  to 
defraud  the  public. 

“ Contrary  to  the  peace  of  our  Sovereign  Lord,  the  King, 
His  Crown  and  Dignity,  and  to  the  evil  example  of  all  others  in 
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like  case  offending,  and  contrary  to  the  form  of  394,  of  the 
Criminal  Code,  1902,  and  amendments  thereto. 

“ Wherefore  your  informant  prays  that  a search  warrant 
may  be  granted  to  him  to  search  the  said  premises  of  the  said 
Duncan  R.  McNaught,  at  6 King  St.  West,  in  the  city  of 
Toronto,  also  the  said  books,  papers,  chattel  mortgages,  notes, 
memoranda  and  documents  which  will  afford  evidence  as  to  the 
commission  of  the  aforesaid  offence. 

“ Sworn  before  me  on  the  day  and  year  first  above  men- 
tioned. G.  T.  Denison,  P M. 


“ George  Kennedy.”  [Seal]. 


And  thereupon  the  police  magistrate  issued  his  warrant  in 
the  words  following : 


“ Dominion  of  Canada,  Province  of  Ontario,  County  of  York. 

“ To  wit : 

“ Whereas  it  appears  on  oath  of  George  Kennedy,  of  the  city 
of  Toronto,  police  detective,  that  there  is  reasonable  ground  to 
believe  that  certain  books,  papers,  memoranda  and  documents, 
which  will  afford  evidence  as  to  the  commission  of  an  offence. 

“ An  information  charging  such  offence  having  this  day  been 
laid  before  me,  as  Police  Magistrate  of  the  city  of  Toronto,  in 
the  words  and  figures  following  : 

“ To  wit : 

“ That  Herman  C.  Kehr,  in  the  year  of  Our  Lord  nineteen 
hundred  and  five,  at  the  city  of  Toronto,  in  the  county  of  York, 
did  conspire  with  Duncan  R.  McNaught  by  deceit,  fraud  and 
other  fraudulent  means  to  defraud  the  public,  contrary  to  the 
provisions  of  section  394  of  the  Criminal  Code,  and  contrary  to 
the  peace  of  our  Sovereign  Lord,  the  King,  His  Crown  and 
Dignity  and  to  the  evil  example  of  all  others  in  like  case  offend- 
ing, and  that  said  books,  papers,  memoranda  and  documents  are 
to  be  found  at  the  office  of  Duncan  R.  McNaught,  6 King  St. 
West,  in  the  city  of  Toronto. 

“ This  is  therefore  to  authorize  and  require  you  to  enter  at 
any  time  in  the  said  premises  and  to  search  for  the  said  books, 
papers,  memoranda  and  documents,  and  bring  the  same  before 
me  or  some  other  justice. 
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“ Dated  at  Toronto,  in  the  county  of  York,  this  9th  day  of 
January,  in  the  year  1906. 

“ G.  T.  Denison,  P.M.”  [Seal]. 

“ To  the  chief  constable  and  other  police  officers  of  the 
said  city  of  Toronto,  and  to  any  constable  in  and  for  the  said 
county  of  York,  and  the  keeper  of  the  common  jail  of  the  said 
county  of  York  and  city  of  Toronto.” 

The  words  “ To  the  chief  constable,  etc.”  were  on  a printed 
sheet  annexed  to  the  warrant  and  there  were  endorsed  on  it  the 
words  “ Search  warrant,  Herman  C.  Kehr.” 

The  following  endorsement  is  on  the  back  of  the  warrant : 
“ Jany.  9th,  1906.  Executed  this  date  by  Act.  Det.  Ken- 
nedy, and  a number  of  letters  and  papers  seized.” 

In  Regina  v.  Walker,  13  O.R.  83,  at  p.  95,  the  information 
on  which  the  warrant  issued  was  held  insufficient  because  “ it 
did  not  disclose  the  facts  or  circumstances  which  went  to  shew 
the  just  and  reasonable  cause  the  informant  had  to  suspect  that 
liquor  in  respect  of  which  an  offence  was  committed  was  on  the 
defendant’s  premises,”  under  sec.  108  of  the  Canada  Temperance 
Act,  1878,  ch.  16.  Form  “ M ” given  in  that  Act  is  almost 
identical  with  form  “ J ” to  sec.  569  of  the  Code.  Form  “M” 
reads : “ Hath  just  and  reasonable  cause  to  suspect  and  doth 
suspect,”  etc.  “ (Here  add  the  cause  of  suspicion  and  the 
particulars  of  the  offence  whatever  it  may  be.)”  In  form  “ J ” 
to  sec.  569  of  the  Code,  the  words  are  : £C  Hath  just  and  reason- 
able cause  to  suspect  and  suspects.”  “ (Here  add  the  causes  of 
suspicion  whatever  they  may  be.)” 

Referring  to  form  “ M ” in  his  judgment  Cameron,  C.J.,  at 
p.  95  says  : “ This  doubtless  was  for  the  purpose  of  enabling 
the  magistrate  to  judge  of  the  sufficiency  of  the  causes  of 
suspicion  to  warrant  what  without  it  would  be  an  outrage 
against  the  sacred  inviolability  of  a man’s  house  by  entering 
therein  to  make  search.  The  information  in  the  present  case 
does  not  shew  the  cause  of  suspicion.”  The  information  was 
held  illegal  for  that  reason  and  the  search  warrant  was  quashed. 

The  words' of  the  Code,  sec.  569,  are  : “ Any  justice  who  is 
satisfied  by  information  upon  oath  in  form  £ J ’ in  schedule  one 
hereto,  that  there  is  reasonable  ground  for  believing,”  etc.,  while 
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sec.  108  of  the  Temperance  Act  reads  : “ In  case  a credible 
witness  proves  upon  oath  before.,  etc.,  that  there  is  reasonable 
cause  to  suspect,”  etc.,  and-  provides  that  the  information  may 
be  in  the  form  “ M.” 

It  will  be  seen  that  the  Code  requires  at  least  as  much  proof 
to  satisfy  the  justice  as  was  required  under  the  Temperance 
Act. 


I am  of  opinion  that  this  case  is  not  distinguishable  from 
Regina  v.  Walker : that  the  information,  being  the  basis  of  the 
subsequent  proceedings  and  without  which  the  justice  is  not 
authorized  to  act,  must  contain  that  which  the  statute  contem- 
plates, namely,  “ the  causes  of  suspicion  whatever  they  may  be  ” 
in  order  to  satisfy  the  justice  that  there  is  reasonable  ground 
for  believing  “ that  there  is  in  the  place  to  be  searched,”  “ any- 
thing which  there  is  reasonable  ground  to  believe  will  afford 
evidence  as  to  the  commission  of  ” the  offence  charged.  Here 
the  information  upon  which  the  warrant  is  based  shews  no 
grounds  of  suspicion  or  belief  whatever.  He  simply  says  that 
“ he  is  informed  and  verily  believes  that  there  is  reasonable 
ground  to  believe  that  there  is  at  the  office,”  certain 
documents,  etc.,  “ which  will  afford  evidence,”  etc.  What 
he  is  informed  or  what  he  bases  his  belief  upon  is  not  stated. 
It  is  not  stated  upon  what  the  belief  is  founded,  and  the  magis- 
trate has  to  go  entirely  upon  the  belief  of  the  detective  that 
there  is  ground  for  believing.  Belief  at  two  removes  is  not 
sufficient,  I should  think,  upon  which  to  base  proceedings  of  so 
serious  a character  as  that  of  searching  a man’s  office  and 
carrying  away  the  documents  and  papers  relating  to  his  busi- 
ness. There  being  no  sufficient  information  upon  which  to  base 
the  warrant,  it  was,  in  my  opinion,  illegally  obtained  and  must 
be  quashed. 

In  the  view  I take  it  is  unnecessary  to  deal  with  the  other 
objections. 

The  order  as  a condition  of  quashing  the  search  warrant  will 
provide  that  no  action  shall  be  brought  against  the  police  magis- 
trate or  against  any  officer  acting  on  the  search  warrant  to 
enforce  the  same. 


Mulock,  C.  J.,  and  Anglin,  J.,  concurred. 


G.  F.  H 
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[IN  THE  COURT  OF  APPEAL.] 
Rex  v.  Eugene  Brooks. 


Criminal  Law — Evidence — Depositions  on  Another  Trial — Reception  of — Consent 
of  Counsel — New  Trial. 

Even  if  a mistake  is  made  by  counsel  at  a trial,  that  does  not  relieve  the  Judge 
in  a criminal  case  from  the  duty  to  see  that  proper  evidence  only  is  before, 
the  jury. 

At  the  trial  of  a prisoner,  the  prosecuting  counsel  put  in  a letter,  addressed  to 
the  Crown  Attorney  from  a counsel  who  had  been  retained  to  act  for  the 
prisoner  as  follows : “I  find  that  I will  be  unable  to  go  on  with  this  trial 
on  the  28th  December.  . . Would  you  kindly  see  the  Judge  and  ask  him 

if  he  can  take  it  on  Saturday  the  6th  January.  . . I am  quite  willing  to 

accept  the  evidence  of  the  family,  in  particular  those  who  gave  evidence  at 
the  H.  trial  so  that  it  would  not  be  necessary  for  you  to  call  them.” 

The  trial  was  proceeded  with  on  December  29th,  the  prisoner  then  being 
represented  by  another  counsel,  when  in  addition  to  the  letter,  the 
depositions  of  two  witnesses  taken  at  the  trial  of  H.  who  were  not  members 
of  the  family  were  put  in  without  the  consent  of,  or  objection  to  on  the  part 
of,  the  prisoner’s  counsel : — 

Held , that  even  assuming  the  consent  in  the  letter,  which  seemed  to  be  a 
concession  for  the  proposed  postponement  of  the  trial  to  the  6th  January, 
wide  enough  to  authorize  the  admission  of  the  specified  depositions,  the 
depositions  of  the  two  witnesses,  not  members  of  the  family,  were  im- 
properly received. 

Conviction  quashed  and  a new  trial  granted. 

Case  reserved  by  the  Judge  of  the  county  court  of  the 
county  of  Ontario. 

The  following  facts  are  taken  from  the  judgment : — The 
case  and  the  evidence  returned  therewith  shewed  that  one 
Marshall  Harmon  was  convicted  on  the  10th  September,  1904, 
for  an  offence  against  section  210  (2)  of  the  Criminal  Code, 
1892,  for  having  neglected  to  provide  the  necessaries  of  life,  to 
wit,  medical  care  and  attendance  for  his  wife,  he  being  then 
under  a legal  duty  to  provide  the  same,  and  his  wife  being 
unable  by  reason  of  sickness  to  do  so.  The  conviction  was 
afterwards  affirmed  by  this  Court. 

On  the  12th  December  the  prisoner  Eugene  Brooks  was 
brought  before  the  Judge  of  the  county  court  of  the  county  of 
Ontario,  exercising  criminal  jurisdiction  under  the  provisions  of 
the  Code,  charged  with  having  on  the  30th  July,  1904,  unlaw- 
fully aided  and  abetted,  assisted,  and  counselled  the  said 
Marshall  Harmon  not  to  regard  his  said  alleged  duty  to  his 
wife ; who  thereupon  did  unlawfully  omit,  without  lawful 
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excuse,  to  provide  his  wife  with  such  necessaries,  to  wit,  the 
necessary  medical  care,  treatment,  medicine,  and  assistance, 
whereby  the  death  of  his  said  wife  was  caused.  There  was  a 
second  count  charging  that  the  wife’s  life  was  endangered  by 
reason  of  the  aiding,  abetting,  counselling,  etc.,  of  the  prisoner. 

The  prisoner  having  elected  to  be  tried  without  a jury 
before  said  Judge,  was  arraigned  on  these  charges  and  pleaded 
not  guilty. 

On  the  29th  December,  1905,  at  Whitby,  the  trial  was  pro- 
ceeded with,  and  the  prosecuting  counsel  put  in  and  filed  a 
letter  from  a professional  gentleman  in  Toronto  who  had  acted 
as  counsel  for  Harmon,  and  who  had  also,  as  it  would  seem, 
been  retained  to  act  for  the  prisoner  at  his  trial.  The  letter 
was  addressed  to  the  Crown  Attorney  at  Whitby,  and  was  in 
the  following  terms  : — 

“Toronto,  19th  December,  1905. 

“ Dear  Sir : 

“ Rex  v.  Eugene  Brooks. 

“ I find  that  I will  be  unable  to  go  on  with  this  trial  on 
the  28th  December  owing  to  another  engagement.  Would  you 
kindly  see  the  Judge  and  ask  him  if  he  can  take  it  on  Saturday, 
the  6th  January,  in  the  morning.  I am  quite  willing  to  accept 
the  evidence  of  the  family,  in  particular  those  who  gave 
evidence  at  the  Harmon  trial,  so  that  it  would  not  be  necessary 
for  you  to  call  them  nor  the  evidence  of  the  doctors  as  to  Mrs. 
Harmon’s  condition.  This  will  clear  the  case  down  to  the 
evidence  of  Harmon’s  letters  and  so  forth.  Kindly  let  me  hear 
from  you.  Yours  truly,  etc.” 

What  reply  was  sent  to  this  letter  does  not  appear,  nor 
whether  it  was  ever  arranged  that  the  offer  made  therein  was 
to  stand  good  if  the  proposed  adjournment  of  the  trial  to  the 
6 th  January  was  not  acceded  to.  The  trial  was  in  fact  pro- 
ceeded with  on  the  29th  and  30th  December,  1905,  continued 
and  concluded  on  the  6th  January,  when  the  prisoner  was 
convicted,  and  on  the  8th  January  sentenced  to  6 months’ 
imprisonment  in  the  Central  Prison  with  hard  labour. 

The  prisoner  was  represented  at  the  trial  by  counsel,  not  the 
writer  of  the  letter  referred  to.  Among  the  depositions  of  the 
witnesses  examined  at  the  trial  of  Harmon,  which  were  put  in 
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and  used  at  the  trial  of  the  prisoner  on  the  assent  assumed  to 
have  been  given  by  that  letter  were  those  of  one  Charters,  an 
undertaker,  and  a Mrs.  Thom,  neither  of  whom  was  a member 
of  the  family  or  was  a relative  of  the  deceased.  No  objection 
was  taken  to  the  reading  of  these  depositions  as  not  being 
within  the  terms  of  the  consent,  nor  to  the  use  of  any  of  them 
at  a trial  taking  place  at  an  earlier  time  than  that  at  which 
the  writer  had  proposed  that  they  should  be  used,  apparently 
as  a concession,  in  order  to  obtain  the  desired  postponement. 

The  trial  Judge  having  refused  to  reserve  a case,  leave  to 
appeal  was  recently  granted  by  this  Court  on  the  ground  of 
the  improper  reception  of  evidence,  and  that  there  was  in  fact 
no  evidence  of  the  commission  of  the  offence  charged  in  the 
indictment,  and  a case  was  stated  by  the  learned  trial  Judge 
in  pursuance  of  the  direction  of  this  Court,  which  contained 
! the  following  questions  for  the  opinion  of  the  Court : — 

(1)  Were  the  depositions  of  any  of  the  witnesses  taken  in 
the  trial  of  the  case  of  The  King  v.  Marshall  Harmon  properly 
received  on  the  trial  of  this  case  ? 

(2)  If  so,  were  the  depositions  of  any  of  such  witnesses 
other  than  members  of  the  family  of  the  said  Marshall  Harmon 
and  of  the  medical  men  as  to  the  condition  of  the  deceased 
Annie  Harmon  properly  received  ? 

(3)  Was  the  evidence  properly  received  sufficient  to 
convict  the  accused  of  the  offence  of  which  he  was  found 
guilty  ? 

The  case  was  argued  on  the  29th  March,  1906,  before 
Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  JJ.A.,  and  Mulock, 
C.J.  Ex.D. 

E.  F.  B.  Johnston,  K.C.,  for  the  prisoner. 

John  R.  Cartwright,  K.  C.,  for  the  Crown. 

March  31.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A. The  first  objection,  though  somewhat  faintly 
pressed  on  the  argument,  appears  to  us  to  be  fatal  to  the 
conviction. 

It  is  not  a little  singular  that  although  the  prisoner  seems 
to  have  been  represented  by  counsel  at  the  trial,  no  consent  by 


C.  A. 
1906 

Rex 

v. 

Brooks. 


5'28 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1906 

Rex 

v. 

Brooks. 
Osier,  J.A. 


that  counsel  to  the  admission  of  the  depositions  taken  at 
Harmon’s  trial  appears  to  have  been  given  or  asked  for.  The 
only  thing  relied  upon  by  the  Crown,  as  justifying  or  author- 
izing that  method  of  proving  some  of  the  most  important 
elements  in  the  charge  against  the  prisoner,  was  the  letter  of 
Mr.  — — above  referred  to.  In  the  absence  of  any  explanation, 
I should  have  thought  it  reasonably  clear  from  the  terms  of 
that  letter,  that  the  offer  to  admit  the  depositions  was  made  as 
a concession  for  the  postponement  of  the  trial  to  suit  the 
writer’s  convenience  until  the  6th  January,  and  that  not  having 
been  acceded  to,  that  the  trial  ought  to  have  been  proceeded 
with  and  the  case  proved  against  the  prisoner  in  the  regular 
way. 

It  is,  however,  enough  to  say,  even  assuming  that  the 
consent  was  wide  enough  to  authorize  the  admission  of  the 
depositions  specified  therein  at  a trial  taking  place  at  any  time, 
yet  some  depositions — those,  viz.,  of  Charters  and  Thom — were 
put  in  which  were  not  covered  by  it.  These  ought  to  have 
been  rejected  by  the  learned  trial  Judge.  That  of  Charters  was 
perhaps  unimportant,  but  the  same  cannot  be  said  of  Thom’s. 
It  was  urged  that  no  objection  was  taken  by  counsel,  and  that 
is  true ; but  if  a mistake  is  made  by  counsel,  that  does  not 
relieve  the  Judge  in  a criminal  case  from  the  duty  to  see  that 
proper  evidence  only  is  before  the  jury  : The  Queen  v.  Gibson 
(1887),  18  Q.B.D.  537  ; The  Queen  v.  Saunders,  [1899]  1 Q.B. 
490 ; Regina  v.  Petrie  (1890),  20  O.R.  31C . 

Section  690  of  the  Code  permits  any  accused  person,  on  his 
trial  for  any  indictable  offence,  or  his  counsel  or  solicitor,  to 
admit  any  fact  alleged  against  the  accused,  so  as  to  dispense 
with  proof  thereof:  Regina  v.  St.  Clair  (1900),  27  A.  R.  308. 
This,  it  need  hardly  be  said,  does  not  warrant  the  admission  of 
improper  evidence  nor  prevent  the  prisoner  from  objecting  to  it, 
though  his  counsel  may  by  oversight  or  otherwise  have  omitted 
to  do  so  at  the  proper  time. 

The  trial  of  this  case  seems  to  have  been  conducted  with  a 
degree  of  laxity  very  undesirable  in  any  criminal  case,  and 
especially  objectionable  in  one  of  a comparatively  important 
nature,  where  precision  both  in  allegation  and  proof  ought  to 
have  been  required. 
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As  regards  the  merits  of  the  case,  we  cannot  say  that,  if  the 
facts  disclosed  by  the  depositions  of  the  witnesses  in  Harmon’s 
case  had  been  regularly  proved,  there  would  not  have  been  some 
evidence  on  which  the  J udge  might  have  convicted  the 
prisoner. 

The  charge  is  one  of  a very  serious  nature,  and  such  conduct 
as  that  of  the  prisoner  and  of  Harmon,  however  earnest  the 
belief  of  persons  holding  such  views  as  they  acted  upon,  is 
very  much  to  be  discouraged  as  dangerous  to  the  community  at 
large.  While,  therefore,  we  are  obliged  to  quash  the  conviction 
on  the  ground  of  the  reception  of  improper  evidence,  we  direct 
a new  trial.  It  may  be  that  the  Crown,  taking  into  considera- 
tion the  fact  that  the  prisoner  has  already  undergone  several 
months’  confinement,  will  on  application  think  it  proper  to 
direct  a nolle  'prosequi. 

The  only  question  stated  in  the  case  which  seems  necessary 
to  be  answered  is  the  second.  As  to  which  our  answer  is  that 
the  depositions  of  Charters  and  Thom  were  not  properly 
received. 

We  think  the  case  not  one  for  the  application  of  sec.  746, 
sub-sec.  (/)  of  the  Code,  being  unable  to  say  that  no  substantial 
wrong  or  miscarriage  was  occasioned  by  the  improper  admission 
of  such  evidence. 
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Attorney-General  of  Ontario  v.  Hargrave  et  al. 

Mar,  6. 
Mar.  21. 

Attorney -General — Action  to  Avoid  Crown  Mining  Leases — Misrepresen- 
tation— Jurisdiction — Discretion  of  Attorney -General — Land  Titles  Act — 
Cautions — JR.S.O.  1897 , ch.  138,  sec.  75. 

Where  an  action  was  brought  by  the  Attorney-General  of  the  Province  to 
avoid  mining  leases  of  public  lands  as  having  been  granted  by  the  Crown 
through  misrepresentation  and  fraud  on  the  part  of  the  defendants,  and  the 
latter  set  up  in  their  defence  matter  attacking  the  plaintiff’s  status  as  suing 
not  in  the  interest  of  the  public,  but  at  the  private  solicitation  of  interested 
individuals  : — 

Held,  affirming  the  Master  in  Chambers,  that  this  portion  of  the  defence  was 
objectionable  and  should  be  struck  out,  because  the  discretion  of  the 
Attorney-General,  as  representing  the  Crown  in  the  commencement  and 
conduct  of  litigation,  is  not  subject  to  investigation  or  control  by  the  Court. 
A “caution”  under  the  Land  Titles  Act,  R.S.O.  1897,  ch.  138,  amounts  to  no 
more  than  the  notice  of  an  adverse  claim  equivalent  to  a lis  pendens,  and 
expires  by  lapse  of  time,  or  otherwise  as  may  be  directed  by  the  Court  in  an 
action.  It  does  not  form  a blot  on  the  title,  and  no  pleading  is  necessary  to 
have  it  vacated. 

Matter  proper  for  Petition  of  Right  cannot  be  set  up  by  way  of  counter-claim. 

This  was  an  appeal  by  the  defendants  from  the  following 
judgment  of  the  Master  in  Chambers,  on  motion  to  strike  out 
two  paragraphs  of  the  statement  of  defence  in  this  action,  as 
set  out  in  his  judgment. 

March  6.  The  Master  in  Chambers  : — The  plaintiff  has 
moved  to  strike  out  paragraphs  12  and  13  of  the  statement  of 
defence  as  well  as  the  whole  of  the  defendants’  counterclaim  for 
$25,000.  The  motion  was  argued  on  February  28th,  by  A.  W. 
Ballantyne,  for  the  plaintiff  and  J.  Shilton,  for  defendants. 
The  action  is  brought  by  the  Attorney-General  for  the  Pro- 
vince to  have  certain  mining  leases  of  lands  in  the  Cobalt 
District  cancelled,  and  to  recover  possession  of  the  lands  com- 
prised therein,  on  the  ground  that  the  leases  were  obtained  on 
affidavits  of  the  necessary  discoveries  which  were  untrue  to  the 
knowledge  of  the  defendants. 

The  statement  of  defence  sets  out  in  some  detail  certain 
matters  which  occurred  before  the  issue  of  the  leases ; it  denies 
that  the  affidavits  of  discovery  were  untrue  or  that  if  so  the 
defendants  had  any  knowledge  of  this ; and  further  it  sets  up 
the  defence  of  a purchase  in  good  faith  for  value  without 
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notice.  The  statement  of  defence  then  states  the  fact  of  cau- 
tions having  been  filed  by  the  Attorney-General,  and  proceeds  as 
follows  : 

12.  The  said  cautions  were  lodged  illegally,  improvidently, 
and  without  reasonable  cause,  and  were  so  lodged  by  and  at 
the  instigation  and  on  the  clamour  and  false  reports  of  certain 
interested  individuals,  amongst  others  R.  J.  Tough  and  J.  C. 
McMillan,  who  were  desirous  of  wrongfully  depriving  the  defen- 
dants of  the  said  lands  and  acquiring  title  thereto  in  themselves, 
and  who,  immediately  after  they  procured  the  said  cautions  to 
be  lodged  and  as  a direct  result  thereof,  entered  and  trespassed 
upon  the  said  lands,  and  on  or  about  June  28th,  1905,  made 
application  to  the  said  department  for  a title  thereto,  and  by 
reason  of  the  said  cautions  having  been  lodged  as  aforesaid  the 
defendants  have  been  prevented  from  dealing  with  their  said 
lands  so  as  to  carry  on  successful  mining  operations  thereon  and 
have  been  put  to  great  loss,  damage  and  expense  thereby 
and  in  defending  their  titles  against  the  said  trespassers  and 
claimants. 

13.  The  said  cautions  afforded  the  said  parties  mentioned  in 
the  preceding  paragraph  hereof  a pretext  for  entering  upon  the 
said  lands  and  prospecting  for  mineral  thereon  and  enabled 
them  to  make  claim  thereto  on  a pretended  discovery  of  valuable 
mineral,  and  to  mislead  and  induce  the  plaintiff  to  grant  and 
allow  them  a hearing  to  dispute  the  defendants’  title  and  to 
institute  this  action,  which  is  a direct  result  of  the  said  cautions 
and  not  in  the  public  interest,  nor  is  the  plaintiff  the  real  plain- 
tiff*, nor  the  solicitor  on  the  record  the  real  solicitor  in  the  action, 
which  is  brought  solely  in  the  interests,  for  the  benefit  and  at 
the  instigation  of  the  said  parties  whose  personal  solicitors  are 
carrying  on  and  conducting  the  proceedings  herein,  all  of  which 
has  occasioned  the  defendants  great  loss,  damage  and  expense. 

Except  so  far  as  the  first  of  these  paragraphs  denies  the 
existence  of  any  good  reason  for  filing  the  cautions  in  question, 
both  of  them  are  irrelevant  and  embarrassing  and  should  there- 
fore be  struck  out.  The  issues  which  they  seek  to  raise  could 
not  be  gone  into  at  the  trial,  and  no  evidence  could  be  given  to 
support  them. 
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If  a plaintiff  is -asserting  a legal  right  his  motives  for  so 
doing  cannot  be  enquired  into. 

In  Pender  v.  Lushington  (1877),  6 Ch.  D.  70,atp.  75,  it  was 
said  by  Jessel,  M.R.,  “ those  who  have  the  rights  of  property 
are  entitled  to  exercise  them,  whatever  their  motives  may  be 
for  such  exercise — that  is  as  regards  a court  of  law  as  distin- 
guished from  a court  of  morality  or  conscience,  if  such  a court 
exists  ...  I cannot  deprive  him  of  his  property,  although 
he  may  not  make  use  of  that  right  of  property  in  a way  I 
might  altogether  approve.” 

In  Allen  v.  Flood,  [1898]  A.C.  at  p.  93,  Lord  Watson  said 
that  it  was  useless  to  contend  that  “ an  act  in  itself  lawful 
is  converted  into  a legal  wrong  if  it  was  done  from  a bad 
motive ; ” and  at  p.  94,  “ It  is  alike  consistent  with  reason  and 
common  sense  that  when  the  act  done  is,  apart  from  the  feelings 
which  prompted  it,  legal,  the  civil  law  ought  to  take  no  cog- 
nizance of  its  motive.”  If  further  authority  is  required  it  can 
be  found  in  the  similar  case  of  Chaffers  v.  Goldsmid,  [1894] 
1 Q.B.  186. 

The  counterclaim  in  my  opinion  must  also  be  struck  out  for 
two  reasons — 

(1)  No  action  is  maintainable  against  the  Crown  except  by 
petition  of  right ; and  for  this  a fiat  must  first  be  had.  If  any 
remedy  is  attempted  against  any  one  by  the  ordinary  procedure 
it  must  be  in  the  way  pointed  out  in  Muskoka  Mill  Co.  v.  The 
Queen  (1881),  28  Gr.  563. 

It  was  sought  to  support  the  counterclaim  by  reference  to 
Rule  238*  and  the  case  of  Reg.  v.  Grant  (1896),  17  P.R.  165. 
But  any  such  contention  has  been  disposed  of  by  Anglin,  J.,  in 
Attorney -General  for  Ontario  v.  Toronto  Junction  Recreation 
Club  (1904),  8 O.L.R.  440.  To  allow  a defendant  in  this  way 

* Rule  238.  The  procedure  and  forms  which  are  from  time  to  time  in 
force  for  the  prosecution  of  rights,  claims  or  demands,  or  for  the  recovery  of 
the  possession  of  any  lands,  deeds  or  personal  property  between  subject  and 
subject,  shall  be  used  in  the  like  cases  for  the  prosecution  of  rights,  claims  or 
demands  which  His  Majesty  may  have  against  any  person,  or  for  the  recovery 
of  the  possession  of  any  lands,  deeds  or  personal  property  whereto  His  Majesty 
claims  to  be  entitled,  but  the  right  of  reply  shall  be  always  allowed  to  the 
Attorney-General,  and  to  any  Queen’s  counsel  having  written  authority  from 
him  for  that  purpose. 
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to  avoid  the  necessity  of  resorting  to  a petition  of  right,  would 
be  to  violate  the  firmly  established  rule  that  you  cannot  do  that 
indirectly  which  you  cannot  do  directly.  If  any  authority  is 
required  for  this  proposition  it  will  be  found  in  the  judgment  of 
Tindal,  C.J.,  delivering  the  opinions  of  the  Judges  to  the  House 
of  Lords  in  Booth  v.  Bank  of  England  (1840),  7 Cl.  & F.  509, 
at  p.  540,  and  in  that  of  Moss  (now)  C.J.O.,  in  Dryden  v. 
Smith  (1897),  17  P.R.  500. 

The  second  ground  is,  even  if  admissible  the  counterclaim  is 
premature.  It  says  “ that  the  plaintiff  is  indebted  to  them  in 
the  sum  of  $25,000  damages  by  reason  of  the  wrongful  acts  on 
the  part  of  the  plaintiff  and  of  the  Department  of  Crown  Lands 
as  hereinbefore  complained  of  and  set  out.”  This  is  based  on 
sec.  89  of  the  Land  Titles  Act,  R.S.O.  (1897),  ch.  138  : “If  any 
person  lodges  a caution  . . . without  reasonable  cause,  he 

shall  be  liable  to  make,  to  any  person  who  may  sustain  damage 
by  the  lodging  of  such  caution,  such  compensation  as  may  be 
just ; and  such  compensation  shall  be  deemed  to  be  a debt  due 
to  the  person  who  has  sustained  damage  from  the  person  who 
has  lodged  the  caution.” 

Without  stopping  to  consider  whether  the  Attorney- General 
or  the  Department  of  Crown  Lands  comes  within  the  definition 
of  the  word  “person”  in  sub-sec.  13  of  sec.  8 of  the  Interpre- 
tation Act,  R.S.O.  1897,  ch.  1,  it  seems  self-evident  that  until 
the  present  action  has  been  finally  disposed  of  and  dismissed  no 
want  of  “ reasonable  cause  ” can  be  presumed. 

The  so-called  counterclaim  is  not  really  a counterclaim  at  all 
in  the  true  sense  of  the  word.  It  has  no  separate  and  indepen- 
dent existence  but  can  only  arise  after  the  plaintiff  has  failed  in 
his  action.  It  is  like  the  analogous  action  for  malicious  prose- 
cution in  which  it  is  a condition  precedent  to  any  recovery  by 
the  plaintiff  that  he  must  shew  a final  termination  in  his  favour 
of  the  prosecution  of  which  he  complains. 

The  learned  Master  of  Titles  tells  me  that  he  has  never  heard 
of  any  proceedings  being  taken  under  sec.  89  and  I have  not 
succeeded  in  finding  any. 

Perhaps  some  of  the  numerous  actions  now  pending  in 
respect  of  the  Cobalt  region  will  lead  to  judicial  interpretation 
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of  this  section  and  lay  down  some  rules  as  to  the  proper  mea- 
sure of  damages  recoverable  in  such  cases. 

The  motion  is,  in  my  opinion,  entitled  to  succeed  with  costs 
to  plaintiff  in  any  event. 

The  appeal  was  argued  on  March  20th,  1906,  before  Boyd,  C., 
in  Chambers. 


E F.  B.  Johnston , K.C.,  for  the  defendants,  referred  to 
secs.  75  and  80  of  the  Land  Titles  Act,  R.  S.O.  1897,  ch.  138, 
as  to  cautions;*  Con.  Rule  251 ;t  President  College  of  St. 
Mary  Magdalen  v.  Attorney -General  (1857),  6 H.L.  189,  210; 
Attorney -General  for  Trinidad  v.  Bourne,  [1895]  A.  C.  83  ; 
Attorney -General  for  Ontario  v.  Toronto  Junction  Recreation 
Club,  8 O.  L.  R.  40  ; Chitty  on  the  Prerogative,  p.  245 ; 
Attorney -General  v.  Goldsbrough  (1889),  15  Y.L.R.  638. 

A.  W.  Ballantyne,  for  the  Attorney-General,  referred  to 
Empson  v.  Ipswich  Local  Board , [1897]  1 Ch.  135  ; and  con- 

*Sec.  75.  (1)  Any  person  interested  in  any  way  in  any  land  or  charge 

registered  in  the  name  of  any  other  person,  may  lodge  a caution  with  the 
Master  of  Titles  to  the  effect  that  no  dealings  with  such  land  or  charge  be  had 
on  the  part  of  the  registered  owner  until  notice  has  been  served  upon  the 
cautioner. 

(2)  . . . . 

(3)  . . . . 

Sec.  76.  (1)  After  any  such  caution  has  been  lodged,  the  Master  of  Titles 
shall  not,  without  the  consent  of  the  cautioner,  register  any  dealing  with  the 
land  or  charge  until  he  has  served  notice  on  the  cautioner,  warning  him  that 
his  caution  will  cease  to  have  any  effect  after  expiration  of  the  prescribed 
number  of  days  next  ensuing  the  date  at  which  the  notice  is  served. 

(2)  After  the  expiration  of  such  time  as  aforesaid,  the  caution  shall  cease 
unless  an  order  to  the  contrary  is  made  by  the  Master. 

(3)  Upon  the  caution  so  ceasing,  the  land  or  charge  shall  be  dealt  with  in 
the  same  manner  as  if  no  caution  had  been  lodged. 

Sec.  80.  When  timber  standing  upon  any  land  registered  under  this  Act 
is  sold  under  an  agreement  in  writing,  the  purchaser  instead  of  entering  a 
caution,  may  deposit  the  agreement  with  the  Master  of  Titles  of  the  county, 
city,  town  or  district ; and  such  Master,  upon  proof  of  the  due  execution 
thereof  by  the  owner,  shall  register  the  same  as  an  incumbrance  upon  the  land 
by  entering  a memorandum  upon  the  register  of  the  parcel,  referring  to  the 
instrument  and  giving  shortly  the  effect  thereof. 

t Pule  251.  A defendant  may  set  up  by  way  of  counterclaim,  against  the 
claim  of  the  plaintiff,  any  right  or  claim  whether  the  same  sounds  in  damages 
or  not. 
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tended  that  the  matter  of  the  counterclaim  could  not  be  set  up 
except  by  petition  of  right. 

March  21.  Boyd,  C. : — This  action  is  brought  to  repeal  and 
avoid  mining  leases  of  public  lands  in  Ontario  alleged  to  be 
granted  by  the  Crown  through  misrepresentation  and  fraud  on 
the  part  of  the  defendants.  The  Crown  is  represented  in  the 
Courts  in  matters  of  provincial  sovereignty  by  the  Attorney- 
General  of  Ontario,  and  in  that  capacity  this  plaintiff  represents 
the  interests  of  the  public.  He  has  an  important  duty  to  per- 
form in  the  interest  of  the  community,  and  has  ample  discretion 
to  act  on  such  information  as  appears  to  him  to  justify  resort 
to  the  Courts.  The  matters  pleaded  by  way  of  defence  which 
have  been  struck  out  go  to  attack  his  status  as  suing  not  in  the 
interests  of  the  public,  but  at  the  mere  private  solicitation  of 
interested  individuals.  Such  a line  of  defence  is  not  open  to 
investigation  in  the  Court,  for  the  general  rule  is  that  the  exer- 
cise of  his  discretion  in  the  commencement  and  conduct  of  liti- 
gation is  not  subject  to  the  control  of  the  Court  in  which  the 
proceedings  take  place.  This  was  laid  down  by  Lord  Langdale 
in  Queen  v.  Crosser  (1848),  11  Beav.  306,  and  affirmed  in  appeal 
by  Lord  Cottenham  (ib.  p.  318,  n.)  Redress  is  to  be  sought  in 
another  manner  if  any  abuse  exists.  He  is  subject  to  the 
responsibilities  to  which  every  public  servant  is  liable  in  the 
discharge  of  his  duty,  and  as  said  by  Lord  Langdale  “ subject 
to  the  jurisdiction  which  the  Courts  may  have  over  him  upon  a 
charge  properly  brought  against  him  for  a negligent  or  erroneous 
performance  of  his  duties,”  p.  314.  The  issue  in  this  case  is 
whether  the  defendants  have  improperly  obtained  the  grants 
which  are  attacked  and  the  Court  is  not  concerned  with  any 
collateral  inquiry.  In  commencing  these  actions  to  vacate 
patents,  the  Attorney-General  is  in  effect  exercising  what  is  in 
the  nature  of  a judicial  function  and  his  discretion  is  not  open 
to  be  reviewed  by  the  Court:  Ex  parte  Newton  (1855),  4 E.  & 
B.  869.  See  also  the  observation  of  Halsbury,  L.C.,  in  London 
County  Council  v.  Attorney -General,  [1902]  A.C  165,  at  pp. 
168-9. 

I think  the  Master  rightly  struck  out  these  objectionable 
paragraphs  of  defence  12  and  13.  And  also  the  counterclaims 
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should  be  struck  from  this  record.  The  caution  amounts  to  no 
more  than  the  notice  of  adverse  claim  equivalent  to  a Us  pen- 
dens and  expires  by  lapse  of  time  or  otherwise  as  may  be 
directed  by  the  Court  in  an  action  : it  does  not  form  a blot  on 
the  title  (sec.  90),  and  no  pleading  is  necessary  in  order  to  have 
it  vacated. 

The  claim  for  damages  or  compensation  by  reason  of  lodging 
the  caution  without  reasonable  cause  under  sec.  89  of  R.S.O. 
1897,  ch.  138,  is  a matter  of  distinct  claim  against  the  Crown, 
and  should  not  be  pleaded  upon  this  record,  for  it  is  not  justi- 
ciable as  of  right  in  an  action : Halifax  City  R.  W.  Co.  v.  The 
Queen  (1877),  2 Ex.  C.R.  433.  See  Rule  923.* 

The  appeal  is  dismissed  : costs  in  cause  to  plaintiff. 

A.  H.  F.  L. 

* Rule  923  : The  petition  shall  be  left  with  the  provincial  secretary,  in 
order  that  the  same  may  be  submitted  to  the  Lieutenant-Governor  for  his  con- 
sideration, and  in  order  that  the  Lieutenant-Governor,  if  he  thinks  fit,  may 
grant  his  fiat  that  right  be  done  ; and  no  fee  or  sum  of  money  shall  be  pay- 
able by  the  suppliant  therefor. 
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[DIVISIONAL  COURT.] 

Arthur  v.  Central  Ontario  R.  W.  Co. 


Railways — Cattle,  at  Large — Intersection  of  Railroad  and  Highway — Negligence 
— Liability — Railway  Act — 3 Edw.  VI I. , ch.  58,  sec.  237,  sub-sec.  1+  ( D ). 

On  the  proper  construction  of  sec.  237,  sub-sec.  4.  of  the  Railway  Act,  1903, 
3 Edw.  VII.,  ch.  58  (D),  while  it  is  unlawful  for  the  owner  of  cattle  to  permit 
them  to  be  at  large  within  half  a mile  of  the  intersection  of  a highway  with 
a railway,  and  while  if  killed  at  the  intersection,  the  railway  is  exempt  from 
liability — if  by  reason  of  the  failure  of  the  company  to  comply  with  the 
statutory  requirements  as  to  fencing,  construction  of  cattle  guards,  etc.,  the 
cattle  reach  the  line  of  railway  and  are  killed  or  injured  at  a point  on  the 
railway  other  than  the  intersection,  the  company  are  liable,  unless  they  can 
establish  affirmatively  that  the  owner  was  guilty  of  negligence.  The  mere 
fact  that  the  cattle  were  at  large  or  the  fact  that  they  were  not  in 
charge  of  a competent  person  does  not  prevent  the  plaintiff’s  recovery. 


This  was  an  appeal  by  the  defendant  from  the  judgment  of 
His  Honour  Duncan  Morrison,  Judge  of  the  county  court  of  the 
county  of  Prince  Edward  in  this  action,  which  was  brought  to 
recover  the  value  of  a horse.  Before  the  action  was  tried  a 
consent  was  filed  at  the  suggestion  of  the  Judge  that  his  finding 
should  be  the  subject  of  an  appeal  under  sec.  154,  sub-sec.  2, 
of  the  Division  Courts  Act,  R.S.O.  1897,  ch.  60.  The  facts  were 
as  follows: — 

The  plaintiff  had  for  some  weeks  previous  to  the  happening 
of  the  accident,  been  in  the  habit  of  watering  his  stock  of  ani- 
mals at  a hole  cut  in  the  ice  at  Lake  Consecon  adjoining  his 
property  in  the  township  of  Hillier.  On  the  day  of  the  acci- 
dent he  proceeded  as  usual  to  do  so,  riding  on  the  back  of  one 
horse,  leading  by  a halter  another  horse,  and  allowing  two  other 
horses  which  were  unhaltered  to  follow,  and  driving  his  horned 
cattle  eight  or  nine  in  number  before  him.  Having  reached 
the  waterhole  he  dismounted  and  watered  the  animals.  In 
attempting  to  remount  the  four  horses  broke  away  from  him, 
reached  the  highway,  and  at  the  intersection  of  such  highway 
with  the  railway,  less  than  one-half  mile  distant,  strayed  from 
the  highway  on  to  the  railway  track,  where  one  of  the  two 
horses,  which  were  unhaltered,  was  struck  by  a train  of  the 
defendants  and  so  seriously  injured  that  it  had  to  be  shot. 

The  horses  had  been  out  of  sight,  and  out  of  the  control 
of  the  plaintiff,  and  on  the  highway  within  half  mile  of  th° 
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railway  crossing,  for  probably  an  hour,  and  certainly  more  than 
twenty  minutes  before  the  happening  of  the  accident. 

The  learned  county  court  Judge  gave  judgment  for  the  plain- 
tiff as  follows : — 

January  31.  Morrison,  Co.  J.  [after  stating  the  facts  as 
above]  : — The  action  was  tried  with  a jury  on  January  26th, 
1906,  and  under  the  Division  Courts  Act,  R.S.O.  1897,  ch.  60, 
sec.  175a,  added  by  62  Viet.  (2)  ch.  11,  sec.  9,  I left  to  them 
questions  to  be  answered.  These  questions  and  the  answers 
returned  by  the  jury  thereto  were  as  follows : 

Q.  1.  Were  the  plaintiff’s  horses  permitted  to  be  at  large  on 
the  highway  within  a half  mile  of  the  railway  crossing  con- 
trary to  the  provisions  of  sub-sec.  1 of  sec.  237?  A.  Yes. 

Q.  2.  At  the  time  of  the  accident,  were  there  cattle  guards 
at  the  railway  crossing  where  the  horses  got  from  the  highway 
on  to  the  property  of  the  railway  company?  A.  No. 

Q.  3.  At  what  point  on  the  railway  was  the  horse  injured 
which  was  afterwards  in  consequence  shot.  Was  it  at  the  rail- 
way crossing  or  elsewhere?  A.  On  the  railway  50  or  60  rods 
from  the  crossing. 

Q.  4.  Did  the  plaintiff’s  horses  get  at  large  through  the  neg- 
ligence, or  wilful  act  or  omission  of  the  plaintiff?  A.  No. 

Q.  5.  If  the  plaintiff’s  horses  did  get  at  large  through  the 
negligence  or  wilful  act  or  omission  of  the  plaintiff,  in  what  did 
such  negligence  or  wilful  act  or  omission  consist?  (No  answer 
requisite.) 

Q.  6.  What  was  the  value  of  the  horse  killed?  A.  $60. 

Upon  the  evidence,  the  admissions  of  counsel  at  the  trial, 
and  the  law,  as  I stated  it  to  the  jury,  there  was  only  one  of 
these  questions  as  to  which  the  jury  could  have  properly  return- 
ed a different  answer  than  that  they  did.  That  question  is  the 
4th  which  was  left  entirely  in  the  hands  of  the  jury  upon  the 
evidence,  subject  to  the  usual  definition,  which  I gave  the  jury, 
of  what  constitutes  legal  negligence. 

On  these  findings  I entered  judgment  for  the  plaintiff  for 
$60  and  costs. 

At  the  commencement  of  the  case,  upon  my  suggestion,  and 
indeed  at  my  request,  counsel  signed  a consent  that  whatever 
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might  be  the  judgment  in  the  action,  the  unsuccessful  party 
should  have  the  right,  under  sec.  154  (2)  of  the  Division  Courts 
Act  to  appeal  to  a Divisional  Court  of  the  High  Court  of  Justice. 
Accordingly  at  the  close  of  the  case,  counsel  for  the  defendants, 
under  Rule  283,  applied  viva  voce  for  a new  trial  which  was 
refused. 

In  view  of  the  findings  of  the  jury,  there  remains  (as  I 
understand)  just  this  one  legal  question  for  determination  in 
appeal,  whether  sub-sec.  4 of  sec.  237  of  the  Railway  Act,  1903, 
3 Edw.  VII.  ch.  58,  (D.)  * which  came  into  force  on  Febru- 
ary 1st,  1904,  changed  the  pre-existing  law  as  to  the  lia- 
bility of  railway  companies  for  animals  wrongfully  at  large 
on  a highway  within  a half  mile  of  a railway  crossing, 
which  are  killed  or  injured,  not  at  the  railway  crossing, 
in  which  case  admittedly  there  would  be  no  liability,  but 
elsewhere  than  at  the  crossing,  on  the  property  of  the  com- 
pany. The  contention  of  the  defendants  is  that  railway  com- 
panies are  not  responsible  for  the  loss  of  animals  so  wrongfully 
at  large,  whether  killed  or  injured  at  the  crossing  or  elsewhere, 
which  apparently  was  the  law  before  the  late  Act.  The  latest 
pronouncement  to  this  effect  is,  I think,  to  be  found  in  the  judg- 
ment of  Gwynne,  J.,in  Grand  Trunk  R.W.  Go.  v.  James , (1901) 
31  S.C.R.  420,  at  pp.  423-4,  where  he  says : 

* 3 Edw.  VII.  ch.  58,  sec.  237  (D. ) : No  horses,  sheep,  swine  or  other  cattle 
shall  be  permitted  to  be  at  large  upon  any  highway,  within  half  a mile  of  the 
intersection  of  such  highway  with  any  railway  at  rail-level,  unless  such  cattle 
are  in  charge  of  some  competent  person  or  persons,  to  prevent  their  loitering  or 
stopping  on  such  highway  at  such  intersection,  or  straying  upon  the  railway. 

2.  All  cattle  found  at  large  contrary  to  the  provisions  of  this  section  may 

. . . be  impounded  . 

3.  If  the  cattle  of  any,  person,  which  are  at  large  contrary  to  the  provisions 
of  this  section,  are  killed  or  injured  by  any  train  at  such  point  of  intersection, 
he  shall  not  have  any  right  of  action  against  any  company  in  respect  of  the 
same  being  so  killed  or  injured. 

4.  When  any  cattle  or  other  animals  at  large  upon  the  highway  or  other- 
wise, get  upon  the  property  of  the  company  and  are  killed  or  injured  by  a train, 
the  owner  of  such  animal  so  killed  or  injured  shall  be  entitled  to  recover  the 
amount  of  such  loss  or  injury  against  the  company  in  any  action  in  any  court 
of  competent  jurisdiction,  unless  the  company,  in  the  opinion  of  the  court  or 
jury  trying  the  case,  establishes  that  such  animal  got  at  large  through  the  negli- 
gence or  wilful  act  or  omission  of  the  owner  or  his  agent ; but  the  fact  that 
such  animal  was  not  in  charge  of  some  competent  person  or  persons  shall  not,  for 
the  purpose  of  this  sub-section,  deprive  the  owner  of  his  right  to  recover. 
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“ By  an  unbroken  series  of  decisions  of  the  courts  of  Ont- 
ario and  of  that  portion  of  the  late  Province  of  Canada  consti- 
tuting Upper  Canada,  from  1858  to  the  present  time,  it  has  been 
held  that  the  mere  fact  of  an  animal  being  on  a highway  within 
the  prescribed  distance  from  a railway  crossing  without  being  in 
charge  of  some  person,  as  required  by  the  statute,  apart  from 
all  consideration  of  how  it  got  there,  constitutes  being  at  large 
within  the  meaning  of  the  statute,  and  that  the  statute  takes 
away  the  right  of  action  not  only  where  an  animal  so  at  large 
is  killed  or  injured  at  the  very  point  of  intersection  of  the  rail- 
way with  the  highway,  but  also  in  case  of  its  being  killed  or 
injured  on  the  railway  outside  of  the  limits  of  the  highway  to 
which  place  it  has  gotten  by  reason  of  the  insufficiency  of  the 
cattle  guards  of  the  defendants  at  the  crossing.” 

In  my  opinion,  the  law  has  in  this  respect  been  changed 
by  the  Act  of  1903.  The  sections  affecting  the  question 
are  199  and  237,  which  may  be  epitomized  thus.  Section  199 
imposes  on  railway  companies  the  duty  to  erect  and  main- 
tain cattle  guards  “ suitable  and  sufficient  to  prevent  cattle 
and  other  animals  from  getting  on  the  railway.”  Section  237 
imposes  on  the  owners  of  animals  the  duty  not  to  permit  them 
(except  under  certain  conditions)  to  be  at  large  upon  the  high- 
way within  half  a mile  of  a railway  crossing  (sub-sec.  1),  under 
the  penalties  of  their  being  liable  to  be  impounded  (sub-sec.  2), 
and  if  killed  or  injured  at  the  crossing  that  the  owner  shall  have 
no  redress  (sub-sec.  3),  but  if  killed  or  injured  “ upon  the  prop- 
erty of  the  company  ”,  which  I take  to  mean  elsewhere  than  at 
the  crossing,  the  owner  “ shall  be  entitled  to  recover  the  amount 
of  such  loss  or  injury  against  the  company  ”,  unless  the  company 
establishes,  etc.  (as  in  sub-sec.  4). 

Sub-section  4 of  sec.  237  is  a new  enactment,  substituted 
for  53  Viet.  ch.  28,  sec.  2 (D.),  which  was  a substitution  for  sec.  194 
(3)  of  the  Railway  Act  of  1888,  51  Viet.  ch.  29,  (D.)  which  again 
was  a substitution  for  sec.  13  (2)  of  the  Railway  Act  R.S.C. 
1886,  ch.  109,  under  which,  according  to  Rose,  J.,  in  Nixon  v. 
Grand  Trank  R.  W.  Co.,  (1892)  23  O.R.  at  p.  127,  “ the  liability  of 
a railway  company  for  damages  to  animals  on  therailway,  where 
fences  or  cattle  guards  were  not  constructed  or  maintained  was 
absolute  and  unconditional.” 
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Its  origin  then,  seems  to  indicate  that  sub-sec.  4 comprises 
whatever  provision  it  was  intended  the  present  Act  should  con- 
tain as  to  the  liability  of  railway  companies  for  neglect  in  the 
construction  or  maintenance  of  fences  and  cattle  guards. 

The  several  provisions  of  sub-sec.  4 and  the  other  three 
sub-sections  of  sec.  237  are  interdependent  and  to  be  read  and 
construed  together.  The  whole  section  is  a consolidation  and 
amendment  of  prior  enactments. 

Sub-sec.  (61)  of  sec.  7 of  the  Interpretation  Act,  R.S.C.  1886, 
ch.  1,  as  amended  by  53  Viet.  ch.  7,  provides  : “ Parliament  shall 
not,  by  . . . consolidating  or  amending  (an  Act)  be  deemed  to 
have  adopted  the  construction  which  has,  by  judicial  decision  or 
otherwise,  been  placed  upon  the  language  used  in  such  Act  or 
upon  similar  language.” 

And  in  Bank  of  England  v.  Vagliano,  [1891]  A.  C.  107, 
Lord  Herschell,  at  pp.  144-5,  thus  expresses  the  rule  : “ I think 
the  proper  construction  is,  in  the  first  instance,  to  examine  the 
language  of  the  statute  and  to  ask  what  is  its  natural  mean- 
ing, uninfluenced  by  any  consideration  derived  from  the  previous 
state  of  the  law,  and  not  to  start  with  inquiring  how  the  law 
previously  stood,  and  then,  assuming  that  it  probably  was 
intended  to  leave  it  unaltered,  to  see  if  the  words  of  the  enact- 
ment will  bear  an  interpretation  in  conformity  with  this  view.” 

Read  and  construed  according  to  these  rules,  that  is  to  say, 
without  regard  to  the  pre-existing  law  and  simply  to  ascertain 
the  meaning  and  effect  of  the  words  used,  what  was  the  inten- 
tion of  the  framer  of  these  several  sub-sections  ? Surely  this,  that 
the  place  or  point  on  the  railway  at  which  the  injury  was  done 
should  fix  the  rights  and  liabilities  of  the  parties. 

The  contention  of  the  defendants  virtually  is,  that  sub-sec. 
4 does  not  relate  to  or  include  cases  within  sub-sec.  1.  The 
words  of  sub-sec.  4 are  “ at  large  upon  the  highway  or  otherwise.” 
These  are  wide  enough  to  include  the  whole  highway,  and  do 
not  warrant  the  exclusion  of  that  portion  of  the  highway  which 
is  within  half  a mile  of  a railway  crossing. 

Then  the  words  at  the  end  of  the  sub-section,  those  after  the 
semi-colon,  as  to  animals  not  in  charge  of  some  competent 
person,  must  relate  back  to  sub-sec.  1,  where  the  same  words 
are  used. 
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It  seems  to  me  very  clear  then  that  sub-sec.  4 must  be  con- 
strued as  including  animals  wrongfully  at  large  on  a highway, 
within  a half  mile  of  a railway  crossing,  which  are  killed  or  in- 
jured, not  at  the  crossing,  in  which  case  there  can  be  no  recovery 
because  of  sub-sec.  3,  but  killed  or  injured  elsewhere  on  the 
property  of  the  company  than  at  the  crossing. 

And  the  reason  for  the  distinction  is  obviously  this.  In  the 
case  of  animals  so  wrongfully  at  large  and  killed  or  injured  at  the 
crossing,  there  can  be  no  recovery  (sub-sec.  3,)  because  the 
owner  himself  was  at  fault  in  permitting  them  to  be  so  at  large  ; 
but  if  killed  or  injured  on  the  property  of  the  company  else- 
where than  at  the  crossing,  there  may  be  recovery  unless,  &c. 
(sub-sec.  4),  because  the  company  was  at  fault  in  not  erecting 
and  maintaining  cattle  guards  “ suitable  and  sufficient  to  prevent 
animals  from  getting  on  the  railway  sec.  199  (a)  (2). 

In  such  latter  case,  the  animals,  although  wrongfully  at 
large,  might  and  probably  would'  have  escaped  but  for  the  neg- 
lect of  the  company. 

The  appeal  was  argued  on  March  20,  before  Mulock,  C.J. 
Ex.  D.,  and  Anglin  and  Clute,  JJ. 

W.  E.  Middleton , for  the  defendants,  appellants,  referred  to 
the  various  amendments  of  the  Railway  Act  from  1857,  20 
Viet.  ch.  12,  (C.)  up  to  the  present  Act  of  1903,  3 Edw.  VII.  ch. 
58  (D.) ; and  contended  that,  notwithstanding  such  amendment, 
the  defendants  were  not  liable,  and  cited:  Ferris  v.  Grand  Trunk 
R.W.  Co.  (1898),  16  U.C.R.  474;  Simpson  v.  Great  Western 
R.W.  Co.  (1859),  17  U.C.R.  57  ; Thompson  v.  Grand  Trunk 
R.W.  Co.  (1859),  18  U.C.R.  92  ; Cooley  v.  Grand  Trunk  R.W. 
Co.  (1859),  18  U.C.R.  96  : McGee  v.  Great  Western  R.W.  Co. 
(1864),  23  U.C.R.  293;  Markham  v.  Great  Western  R.W.  Co. 
(1866),  25  U.C.R.  572;  Fensom  v.  Canadian  Pacific  R.W.  Co. 
(1904),  7 O.L.R.  254,  8 O.L.R.  688  ; Grand  Trunk  R.W.  Co.  v. 
James  (1901),  31  S.C.R.  420;  MacMurchy  and  Denison’s  Cana- 
dian Railway  Act,  notes  to  sections  199  and  237. 

No'  one  appeared  for  the  plaintiff. 
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Per  Curiam.  The  meaning  of  sub-sec.  4 of  sec.  237  of  the 
Railway  Act,  1903,  does  not  appear  to  admit  of  any  doubt. 
Under  the  former  law,  in  the  case  of  animals  at  large  within 
the  meaning  of  the  statute  the  railway  company  was  held  not 
liable  even  if,  owing  to  its  non-compliance  with  the  statutory 
requirements  respecting  cattle  guards,  fencing,  etc.,  the  animals 
got  upon  the  company’s  property  and  were  there  killed  or 
injured.  The  fact  that  they  were  so  at  large  was  a complete 
bar  to  the  owner’s  right  to  recover. 

The  present  statute  changes  this  state  of  the  law,  and 
makes  the  company  liable  in  the  case  of  animals,  which  being 
at  large,  have  got  upon  the  company’s  property  and  have  been 
there  killed  or  injured  unless  the  company  can  shew  negligence 
or  some  wilful  act  or  omission  on  the  owner’s  part  whereby  the 
animals  got  at  large.  Formerly  it  was  sufficient  for  the  com- 
pany to  shew  that  the  cattle  were  at  large  within  the  meaning 
of  the  then  statute ; they  must  go  farther  now  and  shew  that 
they  were  at  large  through  the  negligence  or  wilful  act  or 
omission  of  the  owner  or  his  representative. 

In  this  case  the  jury  have  found  that  the  horses  in  question 
did  not  get  at  large  through  the  negligence  or  wilful  act  or 
omission  of  the  plaintiff.  We  therefore  think  the  learned 
county  court  Judge  was  right  in  entering  judgment  for  the 
plaintiff,  and  that  this  appeal  should  be  dismissed  with  costs. 
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[DIVISIONAL  COURT.] 

Rex  v.  Woollatt. 

Municipal  Corporations — By-laiv — Regulating  Sale  of  Coal  in  Municipality — 
Market  By-law — Weighing— Municipal  Act- — 3 Edw.  VII.  ch.  19,  sec.  580, 
sub-sec.  9. 

The  provision  in  sec.  280,  sub-sec.  9 of  the  Consolidated  Municipal  Act  1903, 
3 Edw.  VII.  ch.  19,  whereby  municipalities  are  empowered  to  pass  by-laws 
“ for  regulating,  measuring  or  weighing  (as  the  case  may  be)  of  lime, 
shingles,  laths,  cord-wood,  coal  and  other  fuel,”  must  be  read  as  limited  to 
such  articles  as  are  marketed  or  exposed  for  sale  within  the  limits  of  the 
municipality.  It  cannot  have  been  intended  by  the  legislature  that  where 
such  articles  have  been  the  subject  of  a complete  contract  of  sale  made 
beyond  the  limits  of  the  municipality,  and  the  only  act  done  within  it  is  the 
delivery,  there  should  be  the  right  to  impose  what  is  practically  a tax  upon 
the  vendor  of  the  articles. 

This  was  a motion  to  make  absolute  an  order  nisi  to  quash 
a conviction  of  William  Woollatt  for  that  he  at  Windsor,  on 
January  30th,  1906,  being  a member  of  the  firm  of  William 
Woollatt  & Sons,  did  sell  and  deliver  one  ton  of  coal  to  Sarah 
Muir  in  Windsor  without  having  weighed  the  same  upon  the 
market  scales  in  Windsor,  or  paid  the  fee  for  weighing  the 
same,  contrary  to  the  form  of  a certain  by-law  of  the  munici- 
pality, passed  on  December  13th,  1897,  and  entitled  “ a by-law 
respecting  the  public  market  of  the  city  of  Windsor.” 

The  grounds  set  out  in  the  order  nisi  were,  amongst  others, 
that  the  by-law  was  ultra  vires , and  beyond  the  powers  con- 
ferred by  the  Municipal  Act,  3 Edw.  VII.,  ch.  19,  secs.  579,  580 
and  582  ; and  that  the  coal  was  not  bought  or  sold  within  the 
city  of  Windsor,  but  was  merely  delivered  there,  and  the  city  of 
Windsor  had  no  power  by  by-law  or  otherwise  to  require  that 
it  be  weighed,  or  to  impose  a tax  for  weighing  it. 

The  by-law  which  was  numbered  947,  prescribed,  by  sec.  3, 
a tariff  of  fees,  payable  to  the  market  clerk,  “ for  all  animals, 
coal,  hay,  straw,  or  produce  or  thing  of  any  kind  weighed  upon 
the  market  scales,  and  ordained  that  all  coal  bought,  sold,  or 
delivered  in  the  said  city  shall  be  weighed  upon  the  market 
scales,  and  be  subject  to  the  fees  for  weighing  fixed  in  and  by 
sec.  3 hereof.” 
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The  motion  was  argued  on  April  19, 1906,  before  Meredith, 
C.J.C.P.,  and  Teetzel  and  Clute,  JJ. 

W.  H.  Blalce , K.C.,  for  the  defendant,  contended  that  if  the 
by-law  warranted  a conviction  where,  as  here,  the  whole  trans- 
action, except  mere  delivery,  had  taken  place  outside  the 
municipality,  it  was  ultra  vires  : 3 Edw.  VII.  ch.  19,  secs.  579, 
580,  582,  (O.)  : In  re  Campbell  and  the  Corporation  of  the  City  of 
Kingston  (1864),  14  C.P.  285  ; Regina  v.  Smith  (1884),  4 O.R. 
401 ; that  on  the  only  reasonable  reading  of  the  by-law,  it 
applied  only  to  cases  where  the  whole  transaction  took  place 
within  the  municipality. 

W.  M.  Douglas,  K.C.,  for  the  prosecutor,  contended  that  the 
by-law  was  intra  vires  under  sec.  580,  sub-sec.  9,  which  is  of 
wider  application  than  merely  to  the  market,  as  also  sub-sec.  11 ; 
that  the  power  to  regulate  implied  the  power  to  impose  fees  ; 
that  the  object  of  the  by-law  was  the  protection  of  the  citizens, 
which  required  weighing  in  the  market  scales  even  if  there  was 
delivery  only  in  the  municipality. 

At  the  close  of  the  argument  the  judgment  of  the  Court  was 
delivered  by  Meredith,  C.J.: — We  think,  notwithstanding  the 
ingenious  argument  of  Mr.  Douglas,  that  this  is  a reasonably  plain 
case.  It  is  impossible  to  believe  that  the  legislature  intended  that 
the  provisions  of  sub-sec.  9 of  sec.  580  of  3 Edw.  VII,  c.  119, 
(O.)  should  be  given  effect  to  according  to  their  literal  meaning. 
In  the  course  of  the  argument  illustrations  have  been  given 
of  the  absurd  consequences  which  would  flow  from  any  such 
interpretation.  It  is  manifest,  therefore,  that  one  must  seek  to 
ascertain  how  these  general  words  are  to  be  limited  and  restricted, 
so  as  to  give  effect  to  the  intention  of  the  legislation,  and  it 
seems  to  me  that  a reasonably  safe  guide  may  be  found  by 
looking  at  the  sections  with  which  the  section  is  associated,  to 
see  what  it  was  the  legislature  was  dealing  with  in  the  group 
of  sections  of  which  sub-sec.  9 forms  part. 

The  legislature  had  in  view  markets.  The  municipalities 
had  been  authorized  to  establish  markets  and  had  been  given 
large  powers  as  to  imposing  fees  and  requiring  certain  classes 
of  articles  which  were  brought  to  the  municipality  to  be  sold  at 
the  public  market  and  not  elsewhere. 
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The  group  of  sections  in  which  this  sub-section  is  found  is 
headed  “ Markets,”  etc.,  and  all  of  the  sections  deal  with  market 
matters  except,  possibly,  the  one  we  are  considering  and  the 
one  dealing  with  the  seizing  and  forfeiting  of  bread  and  other 
articles  for  light  weight. 

Sub-section  5 of  section  580  provides  that  the  council  of 
certain  municipalities  may  pass  by-laws  “ for  regulating  the 
place  and  manner  of  selling  and  weighing  grain,  meat,  veget- 
ables, fish,  hay,  straw,  fodder,  wood,  lumber,  shingles,  farm  pro- 
duce of  every  description,  small-ware  and  all  other  articles 
exposed  for  sale  and  the  fees  to  be,  paid  therefor.” 

Then  follow  various  sub- sections  dealing  with  other  matters 
connected  with  the  market.  Then  follows  sub-sec.  9,  “ for 
regulating  the  measuring  or  weighing  (as  the  case  may  be)  of 
lime,  shingles,  laths,  cordwood,  coal  and  other  fuel.”  It  seems 
to  me  that  this  provision  must  be  limited  to  such  articles  as  are 
marketed  or  exposed  for  sale  within  the  limits  of  the  munici- 
pality, and  it  cannot  have  been  intended  by  the  legislature  that 
where  such  articles  have  been  the  subject  of  a completed 
contract  of  sale  made  beyond  the  limits  of  the  municipality  and 
the  only  act  done  within  it  is  the  delivery,  there  should  be  the 
right  to  impose  what  is  practically  a tax  upon  the  vendor  of 
the  articles. 

I think  the  applicants  are  entitled  to  invoke  the  rule  that 
power  to  impose  a tax  is  not  given  by  legislation  of  this  kind 
unless  it  appears  in  plain  and  unmistakeable  terms  that  it  is 
intended  to  confer  that  power. 

Now  it  seems  to  me  that  all  that  the  legislature  intended  to 
accomplish  in  passing  this  sub-section  will  be  attained  if  the 
sub-section  is  restricted  in  its  application  to  cases  in  which  the 
transaction  takes  place  within  the  limits  of  the  municipality. 
I do  not  say,  and  I should  desire  to  take  further  time  to  con- 
sider whether  it  is  even  as  wide  as  that  in  its  application,  and 
ought  not  to  be  confined  to  cases  in  which  the  articles  are 
exposed  for  sale  within  the  limits  of  the  municipality. 

I think  the  by-law  is  bad  and  that  the  conviction  ought  to 
be  quashed,  and  there  is  no  reason  why  it  should  not  be  with 
costs.  The  magistrate  will,  if  necessary,  be  protected. 


A.H.F.L. 
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[DIVISIONAL  COURT.] 

Lovell  v.  Lovell. 

Husband,  and  Wife — Alimony — Wife  Leaving  Husband — Justification — Cruelty 
— Conduct  Amounting  to — Apprehension  of  Violence. 

Where  a husband’s  persistent  course  of  harsh  conduct  towards  his  wife,  a 
woman  of  delicate  constitution,  created  mental  distress  sufficient  to  impair 
her  health,  and  did  in  fact  injure  it  appreciably  during  their  married  life 
together,  and  where  his  language  of  threat  and  menace  and  his  habitual 
demeanour  were  such  as  to  create  a well-founded  apprehension  that  she 
would  suffer  worse  and  more  injurious  treatment  and  hardship  if  she  did  not 
submit  implicitly  and  submissively  to  anything  he  might  choose  to  do  or 
say  : — 

Held,  Street,  J.,  dissenting,  that  this  conduct  and  the  cumulation  of  circum- 
stances detailed  in  the  evidence  amounted  to  matrimonial  cruelty,  although 
no  bodily  violence  was  inflicted  ; and  the  wife  was  justified  in  leaving  her 
husband,  and  was  entitled  to  alimony. 

Judgment  of  Boyd,  C. , affirmed. 

An  action  for  alimony,  tried  before  Boyd,  C.,  without  a 
jury,  at  Toronto,  on  the  30th  and  31st  October,  and  the  1st,  2nd, 
3rd,  and  4th  November,  1905.  The  facts  are  stated  in  the 
judgment. 

John  King , K.C.,  for  the  plaintiff. 

G.  H.  Watson , K.C.,  for  the  defendant. 

November  13,  1905.  Boyd,  C. : — The  question  to  be  deter- 
mined is  whether  the  plaintiff  was  justified  in  leaving  her 
husband  in  January,  1904,  and  is  therefore  entitled  to  separate 
support  by  way  of  alimony. 

The  parties  were  married  at  Toronto  in  an  Episcopal  Church 
on  the  29th  August,  1899,  when  he  was  about  34  years  of  age 
and  she  10  years  yotmger,  and  began  living  together  in  a house 
in  George  street  for  part  of  a year.  They  then  rented  another 
house,  210  Cottingham  street,  where  they  lived  for  nearly  two 
years,  and  in  October,  1903,  quitting  that,  they  took  rooms  in  a 
boarding  house  in  University  street,  until  the  23rd  January, 
1904,  when  the  wife  went  to  her  fathers,  and  has  since  been 
apart  from  her  husband. 

One  child,  a son,  was  born  on  the  7th  November,  1901, 
when  they  lived  in  Cottingham  street.  This  child  was  taken 
by  the  mother  with  her  to  the  fathers  house. 
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By  a former  wife,  who  died  in  August,  1898,  the  defendant 
had  one  son,  who  has  been  living  with  the  mother  and  sister  of 
the  defendant,  and  all  practically  supported  by  him.  These 
facts  are  undisputed,  but  very  little  else  in  the  case  goes  with- 
out contradictory  evidence.  I have  formed  a favourable 
opinion  of  the  candour  and  truthfulness  of  the  plaintiff ; many 
of  her  most  important  statements  are  corroborated  by  respect- 
able witnesses ; and  the  story  she  tells  fits  in  better  with  the 
probable  course  of  events  than  the  version  given  by  the  defen- 
dant. His  negations  are  mostly  of  the  non  mi  ricordo  type, 
and  fall  short  of  being  satisfactory  denials. 

At  the  outset,  I think  what  is  affirmed  by  the  claim  is 
supported  by  the  evidence,  documentary  and  oral,  as  to  what 
happened  before  the  marriage.  There  was  conversation  about 
the  health  of  the  plaintiff,  and  the  defendant  was  told  that  she 
was  not  robust — but  of  delicate  constitution — had  trouble  with 
her  back,  and  was  not  used  to  hardship  or  hard  work.  He  said 
that  he  was  a man  of  means,  and  that  nothing  would  be 
expected  of  her  that  was  hard.  In  this  strain  he  writes  in  a 
letter  of  the  16th  March,  1899,  that  he  “ hopes  to  make  her  life 
one  long  bright  day  of  sunshine  surrounded  by  everything  that 
will  make  her  happy.” 

Another  matter  was  also  discussed  : it  was  reported  that 
trouble  had  arisen  with  his  first  wife  growing  out  of  the  inter- 
ference of  his  mother  and  sister.  These  reports  he  explained 
and  contradicted  and  said  that  his  not  loving  her  may  have  had 
to  do  with  what  was  said.  I believe  this  plaintiff  when  she 
says  it  was  agreed  or  understood  that  the  mother  and  sister 
were  not  to  live  in  the  joint  house  after  they  were  married. 

The  first  sign  of  trouble  arose  about  three  months  after 
marriage.  The  defendant  wished  his  people,  mother  and  sister, 
to  come  and  live  at  the  George  street  house  for  a time.  The 
wife  said  she  did  not  care  to  have  them  and  that  it  was  under- 
stood they  were  not  to  live  with  her.  The  husband  was 
annoyed,  saying  that  he  would  break  up  the  establishment, 
store  the  furniture,  and  go  to  board.  But  her  remonstrance 
appears  to  have  prevailed,  and  they  did  not  then  come. 

After  this,  things  went  on  happily  till  after  the  birth  of  the 
child.  The  plaintiff  had  then  a time  of  severe  travail  and  was 
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for  some  weeks  critically  ill.  The  defendant  says  they  could 
not  get  a nurse  and  he  saw  no  way  out  of  it  except  to  get  his 
mother  and  sister  to  come  in  and  help ; that  his  wife  did  not 
say  much  but  did  not  object.  The  plaintiff  says  that  her 
husband  refused  to  get  a nurse,  that  he  thought  a nurse  was 
too  expensive  for  the  work  being  done,  and  he  said  he  would 
bring  down  his  mother  and  sister  to  help.  She  proposed  and 
preferred  to  go  to  the  hospital  for  a time  till  she  got  better,  but 
she  was  overruled,  and  it  ended  in  the  arrival  of  mother  and 
sister,  apparently  in  December,  1901.  The  mother  stayed  there 
till  about  the  end  of  February,  the  sister  till  about  the  end  of 
April.  The  plaintiff  asserts  that  she  was  ill  and  wanted  a 
servant,  which  was  refused,  and  that  the  mother  insisted  on  her 
doing  work  and  objected  to  getting  in  a washerwoman ; that 
she  had  to  sleep  on  a sofa,  and  attend  to  the  furnace,  and  that 
finally  through  the  mother’s  interferences  she  asked  her  to 
leave.  The  sister  stayed  on,  and  the  plaintiff  says  that  it  was 
cast  up  to  her  about  her  character  being  bad  before  marriage, 
and  complaints  arose  about  the  sister  not  giving  medicine  to 
the  child  as  the  doctor  directed,  with  the  upshot  that  the  sister 
also  went  away.  The  defendant’s  account  of  this  is  that  his 
wife  complained  of  the  mother  interfering  with  the  baby,  and 
one  day  called  them  all  into  the  dining  room  and  said  she  could 
not  live  with  the  mother  any  more ; her  manner  was  strained 
and  she  gave  no  reason  why.  She  asked  the  defendant  at 
night  if  she  had  done  right  and  he  said  it  was  unfortunate  but 
that  she  had  done  what  she  thought  right.  He  then  goes  on  to 
say  that  this  matter  was  brought  up  again  and  again,  until  in 
the  fall  of  1902  he  gave  a different  answer  and  said  “ you  have 
been  bothering  about  it  and  I think  you  were  absolutely 
wrong.”  So  he  sets  down  as  the  whole  root  of  trouble  that  she 
was  jealous  of  his  mother  and  sister  and  kept  brooding  to  the 
end  over  his  adherence  to  mother  and  sister  and  taking  sides 
against  his  wife.  If  this  were  true,  it  would  indicate  that  the 
plaintiff  had  become  almost  a monomaniac  on  this  apparently 
inconsiderable  grievance  and  that  no  blame  rests  on  the  defen- 
dant; but  this  theory  is  not  borne  out  by  the  whole  trend  and 
substance  of  the  evidence.  But  proceeding,  I do  not  dwell  at 
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such  length  on  intermediate  matters  of  difficulty  between 
husband  and  wife. 

In  the  summer  of  1902  trouble  arose  about  going  to  and 
staying  at  the  Island.  The  defendant  wished  the  baby  to  be 
left  with  the  sister  and  grudged  the  expense  of  having  an  extra 
room  for  the  nurse  at  the  Island,  and  in  September  the  sisters 
interference  in  different  matters  in  the  house  was  complained  of 
to  the  defendant.  He  said  his  sister  was  amiable  and  agree- 
able, and  that  his  wife  rubbed  her  up  the  wrong  way,  and  that 
whatever  the  sister  did  was  right.  He  said  the  wife  was  only 
amiable  and  agreeable  to  people  whom  she  thought  it  policy  to 
stand  in  with.  There  is  confusion  about  the  dates  as  to  the 
plaintiff  wishing  to  get  away  for  a time.  She  puts  it  in 
September,  1902,  and  he  in  May,  1903.  Both  agree  pretty 
much  in  what  occurred.  He  says  : “ I wanted  her  to  go.  She 
was  in  such  an  excited  state.  She  would  not  go  except  with 
the  baby  and  I refused  to  let  the  baby  go  to  the  south  as  she 
wished.”  He  now  admits  that  it  would  have  been  better  had 
he  let  her  take  this  trip  with  her  baby.  This  was,  I think,  in 
September. 

There  was  a conference  in  September,  1902,  brought  about 
by  the  wife,  who  wished  to  speak  to  her  people,  as  she  could 
not  stand  the  state  of  affairs  and  quarrelling  that  was  going  on 
all  the  time.  The  father,  mother,  and  sister  of  the  plaintiff  met 
the  husband  and  wife,  and  she  made  statement  of  her  trouble. 
He  then  called  her  a liar,  a blackmailer  of  his  people,  and  said 
that  she  had  been  unfaithful  to  him  (whatever  he  meant  by 
that).  This  is  proved  very  clearly  by  all  present,  except  by 
the  defendant,  who  denies  in  part  and  seeks  to  explain  part  of 
what  was  said.  Her  father  and  mother  made  up  this  quarrel. 

In  February,  1903,  the  child  had  pneumonia,  and  the  doctor 
ordered  a nurse,  who  was  procured  forthwith  by  the  mother. 
When  the  defendant  came  in  he  was  very  angry  and  asked 
why  a nurse  was  got  without  saying  anything  to  him  about 
it.  She  said  the  doctor  ordered  it.  He  said  he  would  not  have 
a nurse  to  attend  that  boy,  and  the  nurse  was  sent  away. 

Afterwards  this  scene  occurred ; she  was  trying  to  give  the 
baby  medicine  and  he  would  not  take  it ; the  husband  tried 
and  the  baby  would  not  take  it  from  him.  He  was  very  angry 
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and  saying  “Darn  you”  to  the  wife  went  out  of  the  room.  She 
followed  and  asked  why  he  said  that,  that  she  was  doing  the 
best  she  could  for  the  child,  and  he  said : “ You  are  a liar;  you 
don’t  care  any  more  for  your  baby  than  a street-walker.”  She 
said  she  was  not  well  and  her  back  troubled  her  a great  deal ; 
he  said  there  was  nothing  the  matter  with  her  back,  that  she 
had  fooled  the  doctors  in  making  them  believe  it,  and  that  she 
had  better  take  pattern  from  some  good  woman  and  not  after 
her  mother.  The  defendant  admits  that  he  may  have  said 
these  last  words  (italicized). 

Early  in  May,  1903  (3rd  May),  the  plaintiff  sent  a letter  to 
the  mother  and  sister  of  the  defendant,  the  reasons  for  sending 
which  are  not  clearly  developed.  It  may  have  been  provoked 
in  consequence  of  a letter  said  to  have  been  received  by  the 
mother  imputing  unchaste  conduct  to  the  plaintiff  before 
marriage — which  imputation  was  utterly  untrue.  This  came 
to  the  ears  of  the  plaintiff,  and  she  spoke  of  it  to  a neighbour, 
Mrs.  Austin,  whom  the  defendant  calls  a “ very  fine  old  lady.” 
The  receipt  of  any  such  letter  is  denied  by  the  defendant’s 
sister;  the  mother  was  too  infirm  to  be  examined.  But  I find 
it  hard  to  think  that  the  whole  affair  is  an  outgrowth  of 
imagination  on  the  part  of  the  plaintiff  and  to  believe  that 
there  was  not  some  substantial  justification  for  the  severe  letter 
of  the  3rd  May.  However,  after  this  letter,  the  plaintiff 
refused  to  let  her  child  be  taken  to  the  defendant’s  mother’s 
on  a Sunday,  and  thereupon  the  defendant  announced  that  he 
would  not  live  with  the  plaintiff  any  longer,  that  he  intended 
to  have  the  baby,  and  that  the  plaintiff  would  have  to  go  home 
and  live  with  her  father. 

The  defendant  says  he  did  not  know  of  this  letter  of  the 
3rd  May  till  after  the  plaintiff  had  left  him.  But  his  sister 
says  that  she  spoke  of  it  and  shewed  it  to  him  the  same  week 
it  was  received.  Mrs.  Austin  says  that  it  was  after  the  letter 
(said  to  impute  unchastity)  was  spoken  of  that  the  defendant 
told  her  that  he  was  going  to  take  away  the  plaintiff’s  child 
and  give  it  to  his  mother  and  sister.  She  spoke  to  him  against 
doing  “ this  cruel  thing.”  This  was  in  the  middle  of  May, 
1903,  as  Mrs.  Austin  fixes  the  date.  The  husband  had  already 
consulted  a lawyer,  who  told  him  he  had  a right  to  the  child. 


D.  C. 
1905 

Lovell 

v. 

Lovell. 
Boyd,  C. 


552 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1905 

Lovell 

v. 

Lovell. 
Boyd,  C. 


The  plaintiff’s  account  is  corroborated  by  her  father  about  the 
defendant  saying  he  would  break  up  the  house  and  take  the 
baby  and  give  it  to  whom  he  chose.  This  breach  was  closed 
by  the  drawing  up  of  a writing  by  the  husband  which  the  wife 
signed,  as  she  says,  under  pressure  that  her  baby  was  going  to 
be  taken  from  her — she  being  ill  upstairs.  It  is  dated  14th 
May,  1903,  and  is  in  these  words  : “ Robert  to  be  absolute  head 
of  the  house,  and  no  discussion  or  mention  to  be  made  to  any 
one  about  our  affairs,  and  no  one  to  have  any  knowledge  or  say 
in  our  affairs.  Eric  to  go  to  neither  house.  No  mention  or 
discussion  to  be  made  of  any  member  of  either  family,  we 
arrange  our  own  affairs,  and  if  we  cannot  agree  no  angry  words 
to  be  indulged  in,  and  the  matter  to  be  referred  to  Mr.  Davis 
and  Mr.  Taylor,  and  no  mention  to  be  made  of  it  before  or  after 
unless  the  four  are  together.” 

The  husband’s  explanation  of  this  paper  is,  that  it  was  the 
outcome  of  the  old  trouble  and  that  it  was  drawn  up  by  him  to 
stop  the  discussion  about  his  taking  sides  with  his  mother  and 
sister.  By  internal  evidence  it  is  of  larger  scope  : it  provides 
(1)  for  his  being  absolute  master  (the  wife  by  inference  not 
being  sufficiently  submissive) ; (2)  that  no  mention  is  to  be 
made  of  their  affairs  to  or  by  any  outsider ; (3)  that  no 
discussion  is  to  be  had  about  any  member  of  either  family ; (4) 
that  Eric,  the  child,  is  to  be  kept  at  home ; and  (5)  that  no 
angry  words  are  to  be  used  if  husband  and  wife  could  not 
agree.  This  written  pact  produced  no  lasting  effect,  and  it 
merely  marks  a stage  in  the  growing  alienation  and  disagree- 
ment of  the  now  ill-matched  pair. 

In  October,  1903,  housekeeping  was  given  up  and  a 
boardinof  house  substituted.  The  husband’s  account  is  that 
he  did  not  break  up  the  house,  but  that  the  house  was  going  to 
be  sold  and  they  had  to  move.  It  was  not  a question  of 
whether  she  liked  it  or  not,  they  had  to  get  out.  At  the  trial 
he  said  further:  “ I thought  it  well  to  get  her  away  from  the 
gossips  and  into  a house  where  there  were  others  to  divert  her 
mind  and  give  her  a new  start  ...  I said  to  her,  £ This  is 
wearing  me  out  with  your  worrying,  and  I think  it  is  well  to 
get  out  of  this  rut,  and  if  we  do  not  go  to  a boarding  house  we 
may  go  to  some  worse  place  . . . My  business  would  not  spare 
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me,  and  I could  not  keep  up  proper  work  with  this  trouble  at  c- 

home  . . . She  said  I could  not  keep  a house  for  mother  and  1905 

not  for  her,  and  that  she  would  take  advice  of  a lawyer,  and  I Lovell 
said  I was  willing.”  Lovell. 


Here  is  the  wife’s  account  of  the  change : “ He  would  not 
keep  a house  for  me  any  longer.  I had  not  done  as  he  wished 
me  to  do,  he  said.  I had  no  right  to  tell  him  disagreeable 
things — that  no  other  man  would  have  kept  house  a week  for 
me  after  kicking  his  people  out ; he  said  I had  to  go  and  board 
and  that  I had  not  appreciated  my  home  or  anything  he  had 
done  for  me ; that  I should  go  and  board  and  would  not  have  a 
nurse.  I asked  him  and  he  said  this  was  not  to  help  him 
financially  but  that  he  meant  what  he  said.  I said  it  wouldn’t 
look  well  for  you  to  keep  a house  for  your  mother  and  sister 
and  put  me  out  to  board,  I don’t  think  you  can  do  that,  and  I 
am  going  to  see  if  you  can  put  me  in  one  room  without  a 
nurse.  He  said  I was  so  lob-sided  (sic)  that  perhaps  when  I 
got  out  and  mixed  with  people  it  might  do  me  good  . . I told 
husband  that  solicitor  told  me  he  could  not  put  me  out  to 
board  alone.  He  said  if  it  was  necessary  to  make  me  board  he 
could  board  also.  I said  I would  not  go  without  a nurse,  and 
that  he  could  not  put  me  into  one  room  to  board  to  punish  me 
for  not  living  with  his  people.” 

At  last  they  went  together  to  the  boarding  house,  taking 
two  rooms,  one  of  which  was  for  the  baby  with  nurse.  But 
evidence  now  begins  to  accumulate  that  their  life  at  the  boarding 
house  was  very  unhappy,  and  the  blame  is  by  independent 
witnesses  cast  upon  the  husband,  who  acted  in  a morose  and 
disagreeable  manner  to  his  wife,  though  pleasant  enough  to 
other  people.  He  seeks  to  excuse  some  things  by  his  being  also 
ill  and  out-of-sorts ; this,  however,  was  for  only  a portion  of 
the  time,  beginning  at  Christmas  and  ending  about  the  8th 
January,  1904,  and  his  conduct  towards  her  was  no  worse 
during  this  period  than  before  and  after.  She  was  altogether 
in  a much  more  serious  condition  of  debility  than  he  was,  but 
this,  and  that  she  was  delicate  in  constitution,  he,  in  the  face  of 
medical  and  other  testimony,  apparently  disbelieves. 

I note  some  of  the  incidents  of  this  last  unhappy  period. 
He  promised  to  get  a folding  bed  so  as  to  make  a sitting  room 
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out  of  the  bedroom,  but  in  November  refused  to  get  it  because 
it  would  cast  some  extra  work  on  him  in  adjusting  the  bed. 

She  asked  for  clothes,  underclothing  for  herself  and  the 
baby,  and  he  told  her  to  wait  till  Christmas  and  get  bargains 
at  Eaton’s.  She  was  constrained  to  wear  some  of  his  under- 
clothes to  keep  warm.  The  clothing  was  not  got  for  the  child. 
Before  Christmas  he  came  home  about  one  in  the  morning, 
waked  up  the  plaintiff,  and  told  her  to  consider  herself  of  no 
importance  whatever,  that  she  had  no  right  to  make  any 
suggestions,  and  that  it  would  be  only  what  he  did  and  he  said. 
She  said  he  had  treated  her  very  badly  and  taken  her  out  of 
her  home,  and  she  wanted  a house.  He  said  chains  would  not 
drag  him  into  a house  with  her,  and  that  he  would  never  keep 
any  house  again.  She  said  he  was  treating  her  very  unkindly, 
and  he  replied  if  she  thought  she  was  having  a hard  time  about 
that,  she  would  find  out  that  she  would  have  a harder  time, 
that  she  was  having  the  best  time  of  her  life,  and  that  she 
would  never  have  as  good  a time  again. 

Next  day  he  looked  over  accounts  of  money  spent  when  he 
was  away  at  New  York  and  complained  of  too  much  being 
spent  in  medicines.  She  was  ill,  and  they  were  what  the 
doctor  ordered,  as  she  explained.  He  complained  of  her  using 
50  cents  worth  of  car  tickets,  and  said  she  should  have  walked, 
but  she  was  not  able  and  had  to  go  to  the  dentist’s  and  other 
places. 

On  New  Year’s  Day,  1904,  the  husband  was  laid  up  with 
the  grippe,  and  asked  his  wife  to  sweep  and  tidy  the  room  ; she 
said  the  nurse  and  the  people  of  the  house  did  that  or  would  do 
it,  and  that  she  was  not  able  to  sweep,  and  he  said  the  trouble 
was  laziness,  and  that  she  did  not  have  enough  to  do,  and  that 
if  she  had  more  to  do  it  would  be  better.  The  quarrel  pro 
gressed  till  it  ended  in  her  saying  she  would  talk  as  long  as  she 
liked.  He  told  her  to  shut  up  and  to  leave  the  room,  and  on 
her  refusal  he  said  “ By  G — I’ll  put  you  out,”  but  trying  to 
get  up  he  fell  back  in  a faint.  Next  day  the  matter  was  gone 
over  before  her  father,  and  the  defendant  said  that  his  wife 
was  lazy  and  had  slandered  his  mother,  and  that  he  would  cut 
off  the  nurse  in  the  back  room,  and  that  his  wife  would  find 
how  much  more  difficult  it  would  be  to  get  on  in  the  future, 
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and  that  she  would  have  to  work.  He  said  he  would  grind  her 
down  to  the  least  possible  limits  that  the  law  would  allow ; 
that  what  he  went  in  for  he  would  accomplish,  and  in  this  case 
he  would  win  or  die.  (The  husband  admits  using  the  last 
words  italicized). 

He  was  taken  to  his  mothers  that  day,  and  then  or  soon 
after  the  nurse  was  discharged  and  the  back  room  given  up. 
He  left  a message  that  if  his  wife  came  to  his  mother’s  to  see 
him  she  would  be  arrested  for  trespassing,  and  this  the  defen- 
dant admits,  but  says  that  it  was  because  his  mother  could  not 
stand  any  more  trouble  by  the  wife  coming  up. 

Other  conversations  are  given  by  the  wife  in  this  January. 
He  said  when  the  first  wife  talked  about  him  and  the  reports 
went  around,  he  was  foolish  to  let  matters  pass  and  not  put  an 
end  to  them  . . . but  now  if  anything  came  to  his  ears 

that  she  said  he  would  put  an  end  to  it  in  pretty  quick  order. 

And  another  time  when  she  said  that  she  could  not  be  alone 
without  a nurse,  that  she  could  not  stand  it,  and  thought  she 
would  have  to  go  home,  he  said  that  he  would  be  very  glad  if 
she  went,  the  sooner  the  better.  He  also  said  that  he  was 
getting  harder  all  the  time ; that  he  had  loved  her  at  first,  but 
now  he  was  changed. 

The  defendant  was  sufficiently  recovered  to  go  back  for  a 
short  time  to  business  on  the  8th  January,  and  on  that  day  he 
appeared  at  the  boarding  house,  but  did  not  speak  to  the 
plaintiff.  He  was  away  at  nights  without  explanation,  but  on 
Tuesday  night,  12th  January,  they  occupied  the  same  room  and 
bed.  This  was  the  last  occasion  on  which  they  were  together 
at  night,  and  he  then  told  her  he  did  not  intend  to  live  with 
her  as  man  and  wife  thereafter. 

On  the  13th  January  trouble  arose  about  a pair  of  gloves 
which  he  refused  to  get  for  her,  and  her  father  was  present. 
The  defendant  says  he  always  considered  the  father  a good  man 
to  try  and  fix  up  things  between  them.  On  this  occasion  the 
defendant  said  that,  she  must  not  worry  him  about  things,  and 
that  he  was  liable  to  shoot  if  worried.  He  said  that  she  would 
not  have  so  good  a time  as  before,  she  would  have  a worse 
time ; that  he  would  not  pay  for  any  one  to  take  care  of  her, 
and  she  would  have  to  do  her  own  work.  He  said  to  the  wife, 
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he  had  warned  her  not  to  make  him  angry,  and  that  when  he 
was  angry  he  cared  for  no  consequences  even  to  shooting.  He 
said  that  in  future  he  would  give  the  boy  to  whom  he  chose ; 
that  he  was  father  and  guardian;  and  that  was  his  right  not 
hers. 

Again  another  altercation  arose  two  days  after,  15th 
January,  about  a winter  coat  (fur  or  cloth)  which  he  refused  to 
supply  the  money  for,  though  his  wife  was  not  able  to  go  out 
for  want  of  sufficient  covering.  He  said  he  was  not  hard  up, 
but  that  she  should  not  have  everything  she  wanted  of  him. 
Her  sister,  Mrs.  Sampson,  was  present,  and  corroborates  the 
wife. 

The  wife  says  that  after  what  occurred  before  her  father  on 
the  13th,  she  was  never  alone  with  the  defendant — that  she 
was  afraid  of  him.  On  the  19th  January  she  and  her  sister  and 
the  defendant  were  together,  and  the  wife  told  him  the  doctor 
said  she  was  not  to  be  without  a nurse,  and  that  she  must  have 
a nurse  to  help  her,  for  she  was  ill.  He  said  he  would  not  get 
one.  The  defendant  now  admits  that  he  did  wrong  in 
discharging  the  nurse. 

The  defendant  says  that  about  the  8th  January,  1904,  he 
made  arrangements  to  rent  a house  in  Cottingham  street  (next 
his  former  place  of  abode),  and  obtained  a lease  for  a year  and 
a quarter  on  the  18th  January,  and  told  the  father  that  he  had 
done  this  on  the  21st  January,  but  it  was  to  be  kept  secret 
from  the  wife.  He  said  in  evidence  this  was  because  he  was 
planning  a surprise  for  her,  that  he  had  furniture  and  furnace 
put  in,  and  had  procured  the  pair  of  gloves  and  the  fur  coat 
which  he  had  refused,  to  be  there  in  the  house  for  her  when  he 
made  the  announcement  that  all  was  ready  for  her  occupation. 

He  first  told  his  wife  of  the  house  being  ready  on  the  23rd 
January  at  about  10  o’clock  at  night.  Her  father  had  been  in 
then  for  two  hours  that  night  taking  care  of  the  baby,  and  her 
sister  was  also  there  at  the  time.  The  Davis  family  were 
living  just  two  doors  from  the  boarding  house,  so  that  it  was 
easy  to  go  back  and  forth,  and  the  plaintiff  says  she  did  not 
want  to  be  left  alone. 

The  defendant  in  his  pleading  sets  up  that  he  became 
convinced  that  the  plaintiff  was  acting  with  a design  in 
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continually  complaining  of  the  defendant’s  mother  and  sister, 
and  as  to  this  last  interview  of  the  23rd  January  he  says 
in  his  evidence,  that  he  regarded  the  presence  of  the  father 
and  the  sister  there  as  a trap  and  that  he  had  no  intention 
of  being  affectionate,  for  he  looked  upon  it  as  a plot,  and 
he  said  very  little  and  got  out  of  the  room  as  quick  as  he  could. 
I think  upon  the  evidence  it  is  proved  that  this  as  follows  took 
place.  She  said : “ I am  not  ready  to  go  now ; you  said  I 
would  never  keep  your  house  again,  and  that  chains  would  not 
drag  you  into  a house  with  me.  After  the  way  you  have  been 
threatening  and  your  strange  actions  lately,  I am  afraid  of  you. 

. . . What  do  you  expect  of  me  when  I get  there  and  how  do 
you  intend  to  treat  me  ? ” He  said  : “ That  is  our  home,  and  if 
we  are  to  live  together,  that  is  where  it  will  be.”  She  said  also 
that  if  he  had  anything  more  to  say  he  would  have  to  see 
Mr.  Johnson  (her  lawyer) ; he  said  he  did  not  intend  to  see  her 
lawyer,  and  went  out.  In  a little  he  returned  and  asked  if  she 
would  have  the  baby  ready  in  the  morning,  and  she  assented. 

After  he  left  she  telephoned  for  advice,  and,  taking  her 
baby,  she  went  to  her  father’s  that  night,  with  whom  she  has 
since  resided.  She  sent  a note  to  her  husband  that  she  was 
not  able  to  meet  him  the  next  morning.  In  the  depositions 
put  in  she  gives  these  reasons  for  her  conduct : “ So  my  sister 
would  not  stay  with  me  that  night.  ...  I had  been  with  her 
all  the  time,  and  Mr.  Lovell  was  so  angry  at  me  and  angry  about 
the  baby  that  she  would  not  stay  with  me,  and  I was  ill  and 
could  not  stay  alone  because  I could  not  attend  to  myself  and 
the  baby,  and  she  would  not  stay  with  me,  and  I was  afraid  to* 
stay  alone,  and  she  said  she  was  afraid  of  Mr.  Lovell.  So  that 
was  the  reason  I left.  I went  home  because  I was  not  able  to  ba 
left  alone,  and  I had  no  person  to  help  me,  so  I telephoned  and 
told  my  solicitor  that  I was  not  able  to  stay  alone  that  night,, 
that  I was  ill,  and  that  sister  was  afraid  to  stay  with  me,  and 
I was  afraid  to  stay  alone.”  And  at  the  trial  when  asked 
about  going  back  she  said : “ I would  be  afraid  to  risk  what  I 
had  previously — the  life  I had  been  leading.  I feel  that  I 
could  not  start  into  it  again,  though  I am  better  now.  . . I 

am  sure  I could  not  stand  the  treatment.” 
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The  plaintiff  then  left  the  boarding  house  and  went  to  her 
parents  on  the  23rd  January,  1904,  and  declines  to  accept  the 
offer  of  the  defendant  to  take  her  back  as  his  wife.  The  action 
for  alimony  was  begun  on  the  22nd  July,  1904,  and  was  tried 
in  October-November,  1905.  The  reasons  of  delay  were  alleged 
and  not  contradicted  at  the  bar  to  be  the  endeavours  to  adjust 
some  terms  of  separation  or  settlement,  which  ultimately 
failed. 

There  is  abundant  evidence  to  shew  that  the  husband 
grudged  any  extra  expenditure  after  the  birth  of  the  child,  and 
hoped  perhaps  to  consolidate  the  households ; that  plan  would 
explain  much  of  his  conduct.  While  he  was  well  provided 
with  plenty  of  good  clothing,  she  was  stinted  to  the  last  degree. 
He  grumbled  about  the  expense  of  the  nurse  and  child  and 
wife,  and,  though  fairly  well  off,  he  was  niggardly  towards 
them  even  in  respect  to  necessaries.  The  nurse,  Mrs.  Strain, 
who  was  at  the  boarding  house,  tells  of  the  wife  needing 
clothes,  and  that  she  wore  some  of  his  underclothing  and  his 
dressing  gown — her  wardrobe  was  pretty  well  worn  out,  and 
that  the  baby  needed  clothes  for  winter.  Mrs.  Austin,  speak- 
ing of  an  earlier  period,  says  she  was  poorly  off  for  clothes,  and 
that  baby  was  always  short  of  clothes,  though  the  husband  was 
all  right  as  to  clothes.  These  are  independent  witnesses,  and 
there  are,  besides,  members  of  her  family  to  the  same  effect. 

The  singular  thing  is  the  statement  of  the  husband  himself 
in  his  depositions : “ She  was  not  extravagant  in  expenditure ; 
I could  not  get  her  to  get  good  enough  things.”  His  allowance 
to  her  when  house-keeping  was  $35  a month,  and  she  could  not 
keep  within  that  limit  and  never  could  make  both  ends  meet. 

The  plaintiff’s  appearance  and  demeanour  at  the  trial  were, 
no  doubt,  very  different  from  her  condition  when  she  went  to 
her  father.  That  condition  is  to  be  drawn  from  the  evidence 
The  father  says,  speaking  of  January,  1904  : “She  would  talk 
and  talk  and  talk — her  mind  was  so  affected.  This  was  so  for 
a year  before  this — her  mind  was  unbalanced  though  she  was 
responsible  for  what  she  said.  . . She  was  much  worse, 

more  excited,  in  January,  1904,  than  in  May,  1903.  . . She 
was  almost  a wreck ; she  could  hardly  stand  alone,  and  we 
feared  she  would  break  down  and  we  were  pleased  to  have  her 
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home.”  And  speaking  of  the  13th  January:  “I  could  see  that 
her  mind  was  going  and  that  her  constitution  was  breaking  down 
through  the  way  things  were  going.”  The  mother  says : “ We 
were  alarmed  about  her  health  in  the  boarding  house ; she  was 
very  much  run  down.  I feared  she  would  have  nervous 
prostration  in  the  boarding  house.”  (I  may  just  note  that  at 
an  early  period  in  1902  the  defendant  had  broken  with  Mrs. 
Davis ; he  said  she  was  the  cause  of  all  the  trouble,  because 
she  had  said  what  the  baby  should  take.  He  called  her  a liar 
and  said  she  should  never  go  back  to  the  house.  This 
prohibition  was  observed  by  Mrs.  Davis  thereafter). 

The  sister  says  that  in  January,  1904,  “she  (plaintiff)  was 
in  a shocking  and  suffering  condition  and  terrified  at  his 
threats.” 

The  wife  says : “ I felt  heart-broken  about  leaving  a home 
in  October  . . . my  health  was  affected  by  these  general 

annoyances  and  unkindnesses ; I was  living  under  great  strain 
and  was  in  trouble  about  the  baby  ” ( i.e .,  apprehensive  of  being 
deprived  of  the  child). 

Mrs.  Strain  (nurse)  says : “ She  seemed  very  nervous, 
troubled  with  neuralgia,  toothache,  and  backache.  . . She 

always  seemed  to  be  terrified  about  something  — afraid  of 
something.” 

And  Mrs.  Austin  says : “ She  was  very,  very  miserable 
when  she  went  to  her  father’s.” 

Finally,  on  this  head  there  is  the  medical  evidence  of  the 
family  doctor,  Dr.  Musgrove,  which  was  very  fairly  and 
candidly  expressed : “ She  is  never  really  strong — a rather 
delicate  woman.  In  January  the  wife  was  generally  in  a run 
down  condition ; all  that  fall  she  was  not  fit  to  do  any  house- 
work. . . . When  she  returned  to  her  father  she  was  in  a very 
nervous,  almost  broken-down  condition,  physically  and  mentally 
— chiefly  mental  in  nervous  system.  Harshness  or  ill  treat- 
ment in  her  case  would  so  affect  her  system  as  would  lead  to  a 
break-down  finally.  Before  the  separation  a great  deal  of 
strain — whole  atmosphere  was  of  that  kind — hardly  conducive 
to  the  health  of  either.  . . . The  nurse  was  necessary  for  the 
child.  During  his  sickness  he  was  more  nervous  than  the  wife, 
but  not  so  ill  as  she  was.  At  that  time  she  was  too  nervous  to 
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have  control  of  herself,  nor  had  he  through  illness.  . . . She  has 
been  in  better  health  since  being  away  from  her  husband.  . . . 
Aggravation  and  opposition  would  be  injurious  to  the  husband  but 
much  more  so  in  the  end  to  the  wife.”  The  doctor  saw  nothing 
of  the  private  or  domestic  life  of  the  parties,  and  was  in  no 
position  to  apportion  praise  or  blame.  But  there  were  others 
who  supply  this  gap.  Mrs.  Strain  says : “ He  was  cranky  at 
times,  and  at  times  he  would  pass  by  and  not  speak  to  her. 
She  was  poorly  and  could  not  attend  to  the  child.  I never 
heard  her  say  an  angry  word  to  him.  He  was  cranky  with 
Mrs.  Lovell  and  with  the  medicines.  ...  I noticed  a change  of 
conduct  towards  her  a little  before  he  complained  of  being 
sick.” 

Mrs.  Dickinson,  who  kept  the  boarding  house,  says : “ The 
cruel  way  he  treated  her  was  noticeable  to  any  one  . . . many 
a time  he  did  not  speak  to  her  and  always  avoided  her  presence 
when  he  could  do  so  (this  was  about  10  days  before  she  went 
away).  But  he  treated  her  in  this  way  almost  from  the  first. 
Mr.  Lovell  said  the  people  in  the  house  were  noticing  him  and 
he  did  not  care  to  stay  any  longer.  He  said  it  was  the  way  he 
was  treating  his  wife  and  that  he  had  better  leave  himself. 
When  sick  she  was  always  willing  to  do  anything  for  his 
interest  and  comfort,  and  she  asked  him  if  she  could  do  any- 
thing for  him  and  he  said,  ‘No,  not  to  come  near  him — that 
she  was  not  fit  to  wait  upon  him;’  he  did  not  refer  to  her 
weakness,  but  he  was  objecting  to  her  being  near  him.  That 
was  the  day  he  went  to  his  mothers.  . . . He  never  inquired 
about  his  wife  nor  did  he  speak  to  her ; she  was  left  much 
alone.” 

One  of  her  daughters,  Josephine  Dickinson,  said : “Towards 
the  last  it  was  very  noticeable  that  he  was  not  so  nice  to  her  as 
he  might  be — he  never  spoke  to  her  at  meals  though  he  spoke 
to  the  others.  Before  he  was  ill  and  after  he  came  back  from 
his  mother’s  he  did  not  notice  or  talk  to  his  wife  at  table, 
though  he  was  pleasant  to  others.” 

And  another  daughter,  Edith  Dickinson,  says : “ The  second 
night  he  came  back  from  New  York  he  kept  us  awake  all  night 
with  his  loud  talk,  and  in  the  morning  her  eyes  were  all 
swollen.  The  same  loud  talking  at  night  occurred  frequently, 
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especially  towards  the  end  of  his  stay.  ...  I could  not  hear 
her  talk  (i.e.  during  the  nights);  usually  she  was  the  reverse  of 
talkative.” 

All  this  forms  a body  of  uncontradicted  testimony  which 
induces  the  conclusion  that  the  husband  was  greatly  to  blame 
for  the  wife’s  unstrung  condition,  and  that  she  had  good  and 
reasonable  grounds  to  fear  the  worst  if  she  continued  to  live 
under  his  influence  and  subject  to  his  peremptory  and  dicta- 
torial style  of  asserting  and  enforcing  the  fact  that  he  was  the 
“ absolute  head  of  the  house.”  She  had  reasonable  grounds  to 
be  apprehensive  that  both  mind  and  body  would  give  way  in 
utter  prostration  if  she  was  to  be  left  alone  with  her  husband 
in  a house  where  her  friends  were  not  to  visit  (for  this  was  one 
of  the  conditions  imposed  when  the  fact  was  stated  to  the 
father  that  a new  house  had  been  taken),  and  where  no  nurse 
was  provided  or  likely  to  be  provided,  and  where  she  was  to  be 
entirely  in  the  hands  of  one  whose  love  for  her  had  ceased, 
whose  affection  for  the  child  seems  to  be  of  a very  lukewarm 
character,  and  whose  opinion  was  (as  expressed  to  her)  that  she 
should  not  ask  for  anything  or  make  any  claim  upon  him. 
There  is,  to  my  mind,  a cumulation  of  circumstances  which 
amount  to  matrimonial  cruelty,  though  no  blow  was  struck  and 
no  bodily  violence  inflicted.  Separately  considered,  it  may 
perhaps  be  difficult  to  isolate  this  or  that  occurrence  as  per  se 
sufficient,  but  I have  not  to  single  out  some  one  thing  and  say 
that  is  cruelty.  The  whole  conduct  of  the  husband  may  and 
should  be  considered  when  the  question  is  whether  the  wife  is 
safe  in  living  with  him  or  returning  to  him.  And  that  safety 
is  not  of  the  mere  body  but  of  the  whole  woman,  and  takes  in 
not  only  the  present  but  the  proximate  future.  This  woman 
would  seem  to  be  entitled  to  the  special  care  and  attention 
which  the  husband  promised  before  marriage ; but  therein  he 
has  signally  failed,  and  I think  his  attempt  to  cast  the  burden 
of  all  the  unhappiness  and  misery  upon  her  has  not  been 
supported  by  the  testimony  which  I have  heard.  I do  not  say 
that  the  wife  was  entirely  exempt  from  blame,  but  her  aberra- 
tions from  the  strict  line  of  duty  were  trivial  as  compared  with 
his.  The  troubles  of  the  wife  were  not  attributable  to  her  own 
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misconduct,  and  I find  that  her  health  was  exposed  to  peril 
without  any  adequate  fault  of  her  own. 

These  being  my  conclusions  upon  the  broad  and  large  facts 
of  the  marital  intercourse,  it  remains  to  determine  whether  the 
law  justifies  her  withdrawal  from  him  and  sanctions  the  award 
of  alimony  in  her  favour.  No  doubt,  there  is  a broad  distinc- 
tion in  the  lines  of  decision.  There  is  a class  of  cases  repre- 
sented by  Cowsen  v.  Cousen  (1865),  4 Sw.  & Tr.  164,  holding 
that  indifference,  neglect,  aversion  to  wife’s  society,  cessation  of 
matrimonial  intercourse,  without  personal  violence  or  words  of 
menace,  do  not  amount  to  legal  cruelty,  but  there  is  also  the 
other  class  represented  by  Evans  v.  Evans  (1790),  1 Hagg.  Con. 
35,  which  has  pointed  the  way  for  all  subsequent  decisions  on 
matrimonial  cruelty,  wherein  is  affirmed  “ the  doctrine  of 
danger,”  that  is,  the  conduct  of  the  offending  party  must  be 
such  as  to  have  caused  danger  to  life,  to  limb,  or  to  health, 
bodily  or  mental,  or  a reasonable  apprehension  of  such  danger 
to  the  other  spouse.  This  danger  may  not  have  actually 
happened,  it  may  be  impending  so  manifestly  that  the  Court 
will  not  wait  till  the  hurt  is  actually  done  before  interfering. 
It  is  a question  of  degree  and  of  sufficiency  of  proof.  Thus  it 
is  expressed  by  Sir  Charles  Butt,  in  1891,  in  an  unreported 
case,  cited  with  approval  in  Russell  v.  Russell,  [1895]  P.  315, 
324  : “ It  is,  generally  speaking,  where  the  continuation  of  the 
conduct  charged  would  be  likely  to  produce  injury,  either 
bodily  or  mental,  or  injury  to  health  without  any  physical 
violence,  that  this  Court  interposes  to  protect  the  wife.”  Or 
again,  as  put  by  Lord  Watson  in  the  House  of  Lords  where  the 
Russell  case  was  affirmed,  [1897]  A.C.  395,  at  p.  417  : “If  the 
Court  is  satisfied  that  there  is  an  actual  risk  in  the  particular 
circumstances  of  the  particular  case,  is  that  sufficient  for  the 
Court  to  act  on  ?”  And  that  was  answered  in  the  affirmative 
by  the  counsel.  To  follow  the  modern  cases  in  this  line  I 
would  cite  Kelly  v.  Kelly  (1870),  L.  R.  2 P.  & D.  59,  deciding 
that  if  force,  whether  physical  or  moral,  is  systematically 
exerted  to  compel  submission  of  the  wife  to  such  a degree  and 
during  such  a length  of  time  as  to  injure  her  health  and  render 
a serious  malady  imminent — though  there  be  no  actual  personal 
violence — that  is  legal  cruelty.  Commenting  on  this  case  in 
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the  House  of  Lords  it  was  said  by  Lord  Halsbury,  C.,  that  the 
important  advance  in  the  Kelly  case  was  that  there  was  no 
blow  and  no  actual  injury  to  health,  but  the  moral  torture  was 
such  as  to  be  likely  to  produce  that  result : Russell  case, 

[1897]  A.  C.  at  p.  417.  And  Lord  Watson  more  succinctly 
summed  up  the  doctrine  (of  the  Kelly  case)  thus : “ Moral  tort 
combined  with  injury  to  the  health  is  sufficient  without  any  act 
of  violence 8.C.,  at  p.  407.  See  also  per  Hannen,  J.,  in 
Birch  v.  Birch  (1873),  42  L.J.  P.  & M.  23. 

Mytton  v.  Mytton  (1886),  11  P.D.  141  : a persistent  course 
of  harsh  irritating  conduct,  unaccompanied  by  actual  violence, 
but  carried  to  such  a point  as  to  endanger  the  wife’s  health  is 
legal  cruelty : so  decided  by  Mr.  Justice  Butt.  And  the  same 
Judge,  when  President  of  the  Division,  in  Bethune  v.  Bethune , 
[1891]  P.  205,  decided  on  the  same  lines  in  a case  like  the 
present  in  many  respects.  There  is  another  decision  by  Mr. 
Justice  Gorrell  Barnes,  not  cited  in  the  books  I have  seen 
(except  the  American  ’Cyclopaedia  of  Law  and  Procedure), 
which  is  reported  in  the  new  series  of  reports  started  under  the 
auspices  of  Sir  Frederick  Pollock  in  1893,  of  Walmesley  v. 
Walmesley  (1893),  1 R.  529,  and  S.  G.,  69  L.  T.  152,  almost  on 
all  fours  with  the  case  in  hand.  It  is  enough  to  give  the  head- 
note.  “ Neglect,  coldness,  and  insult,  whereby  the  wife’s  health 
was  injured  and  entirely  gave  way,  and  a continuance  of  which 
would,  according  to  the  medical  evidence,  have  produced 
melancholia,  constitutes  legal  cruelty.” 

Still  further,  though  it  is  perhaps  unnecessary,  yet  for  their 
exceeding  and  striking  likeness  to  and  almost  reproduction  of 
the  features  of  this  case,  I may  cite  some  noteworthy  passages 
from  Mackenzie  v.  Mackenzie,  [1895]  A.  C.  384,  a Scotch 
appeal,  but  which  also  represents  English  law  on  topics  referred 
to.  The  husband  had  taken  legal  advice  as  to  his  child,  and 
Lord  Herschell,  p.  392,  thus  comments  : “ He  seems  to  have 
been  extremely  anxious  to  ascertain  his  legal  rights  ; and  deter- 
mined when  he  had  ascertained  them  to  assert  them  by  what- 
ever means  he  thought  necessary.  This  seems  the  clue  to  much 
of  his  conduct ; it  was  for  him  to  maintain  to  the  uttermost  the 
rights  which  he  deemed  the  law  allowed  him ; it  was  for  her  to 
submit  without  question  to  their  assertion.”  There,  as  here,  the 
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wife  became  seriously  out  of  health  and  wished  to  go  south  taking 
the  child.  This  the  husband  absolutely  refused  to  permit ; if  she 
did  so  she  should  go  alone  and  the  child  remain  with  him.  She 
•refused  to  comply  with  this  unreasonable  condition,  says  Lord 
Herschell,  and  he  proceeds  thus : “ Whatever  his  legal  rights, 
his  conduct  in  refusing  to  permit  her  to  be  accompanied  by  her 
infant  child  when  she  was  so  far  from  well  was  harsh  in  the 
extreme:”  p.  393.  Lord  Watson  refers  to  another  element  in 
that  case  which  is  parallel  to  this,  in  these  words  : “ One  source 
of  disagreement  was  the  husband’s  mother,  who  was  deeply 
attached  to  him,  and  for  whom  he  entertained,  and  with  good 
cause,  the  greatest  affection.  . . However  praiseworthy  such 

filial  attachment  may  be,  it  is  . . an  undoubted  fact,  that  it 

may  be  exhibited  in  such  a way  as  to  create  dispeace  in  a son’s 
married  home.  . . Before  marriage  the  wife  had  indicated 

her  apprehension  of  the  mother’s  interference  in  her  domestic 
affairs ; and  . . . the  husband  had  given  an  honourable 

assurance  that  any  risk  of  that  would  be  avoided.  . . 

Making  all  due  allowance  for  the  husband’s  situation,  it  can 
hardly  be  said  that  the  compact  was  observed  by  him.  But 
that  cause  of  complaint,  though,  as  might  be  expected,  it  caused 
irritation,  could  not  . . . have  afforded  a legal  justification 

for  separating  from  her  husband  : ” pp.  402-3. 

Speaking  of  the  attempts  of  the  husband  to  enforce  separa- 
tion from  the  child,  Lord  Watson  speaks  thus:  “There  can 

hardly  be  a more  odious  form  of  cruelty  than  a deliberate 

attempt  to  wound  the  feelings  of  a mother  through  her  affection 
for  her  infant  child.  . . The  law  of  Scotland  permits  . . 

that  species  of  cruelty,  subject  to  these  conditions,  that  it  must 
be  practised  upon  his  own  wife,  and  that  he  must  stop  short  of 
injuring  her  health  of  mind  or  body,  or  of  rendering  her 
existence  intolerable.  How  far  he  can  carry  his  experiments 
without  exceeding  these  limits  so  prescribed,  and  thereby 
becoming  guilty  of  legal  soevitia,  must  depend  upon  the 
circumstances  of  the  case,  and,  in  particular,  upon  the  victim’s 
capacity  of  endurance:”  p.  405.  The  husband  also  discovered 
a supposed  “ plot  ” in  the  Scotch  case,  which  led  him  to  take 
away  the  child — but  I need  not  quote  further  except  one  other 
passage  in  which  Lord  Watson  says  that  “ the  appellant’s 
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conduct  had  a malign  effect  upon  the  wife’s  health,  and  was  not 
only  calculated  to  interfere  with,  but  did,  in  point  of  fact, 
retard  her  recovery:”  p.  407.  That  language  I may  adopt  as 
appropriate  to  this  case,  but  I go  further,  and  I find  that  all  the 
circumstances,  the  most  important  of  which  I have  detailed, 
shew  a persistent  course  of  conduct  on  the  husband’s  part 
which  created  mental  distress  sufficient  to  impair  her  health, 
and  which  did  in  fact  injure  it  appreciably  during  the  married 
life  together,  and  that  his  language  of  threat  and  menace  and 
his  habitual  demeanour  were  such  as  to  create  a well-founded 
apprehension  that  she  would  suffer  worse  and  more  injurious 
treatment  and  hardship,  if  she  did  not  submit  implicitly  and 
submissively  to  anything  he  might  choose  to  do  or  say,  were 
she  to  live  with  him  in  the  future. 

The  defendant,  perhaps,  thought  that  he  was  acting  within 
the  sanctions  of  the  law,  but  the  man  who  takes  strict  law  as 
his  guide  in  matrimonial  relations  is,  to  borrow  the  language  of 
Lord  Penzance,  “ in  danger  of  overstepping  his  rights,  as  he  is 
pretty  sure  to  fall  short  of  his  duties.”  “ A wife  is  not,”  says 
the  same  Judge,  “a  domestic  slave,  to  be  driven  at  all  cost, 
short  of  personal  violence,  into  compliance  with  her  husband’s 
demands:”  Kelly  v.  Kelly  (1869),  L.R.  2 P.  & D.  31,  32. 

It  appears  clear  to  me,  on  the  whole  evidence,  that  the 
health  of  this  wife  after  her  recovery  from  child-birth  deterior- 
ated step  by  step  to  the  verge  of  utter  collapse,  and  that  this 
was  arrested  and  a change  for  the  better  began  when  she  took 
refuge  with  her  father.  That  beneficial  change  has  progressed 
till  at  the  time  of  trial  I judge  she  was  pretty  well  restored  to 
her  normal  state  of  health. 

Something  was  urged  in  the  argument,  though  not  set  forth 
in  the  pleading,  that  condonation  was  established  by  the  fact 
that  the  parties  shared  the  same  bed  on  the  12th  January. 
But  condonation  in  a case  of  persistent  cf'uel  treatment  (or 
moral  tort)  is  a very  different  thing  from  condonation  in  a 
distinct  case  of  matrimonial  transgression,  such  as  adultery. 
The  difference  is  marked  by  Sir  C.  Cresswell  in  Curtis  v.  Curtis 
(1858),  1 Sw.  & Tr.  192,  200  : “ Condonation  is  not  lightly  to  be 
presumed  from  a continuance  of  cohabitation  after  one,  or  even 
several,  acts  of  cruelty.  Again,  such  continuance  may  be 
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obtained  by  the  apprehension  of  some  evil  which  is  considered^ 
greater  than  the  peril  of  personal  injury — e.g.,  the  privation  of 
children,  and  their  removal  to  a foreign  land  under  the 
unrestricted  control  of  a harsh  and  excitable  father/’  This  case 
was  affirmed  by  the  full  Court  in  (1859),  4 Sw.  & Tr.  234. 

Here  what  course  could  the  wife  take  ? She  was  living  at 
a boarding  house,  her  husband  coming  and  going  at  unexplained 
intervals ; she  was  living  in  terror  of  his  taking  the  child  away 
from  her.  She  was  afraid  to  cross  him  or  make  him  angry  by 
any  resistance,  and  might  therefore  continue  the  ordinary 
marital  intercourse  in  hopes  of  a change  for  the  better.  But 
there  was  no  such  change ; instead  of  it,  a change  for  the 
worse.  He  had  resolved  to  put  an  end  to  the  boarding ; he  told 
the  father  he  had  taken  a house  on  the  21st  January  (to  which 
her  friends  were  not  to  go),  and  on  the  23rd  he  asks  her  to  go 
to  that  house.  On  the  22nd  he  had  paid  up  the  claim  for  rent 
to  Mrs.  Dickinson,  though  his  wife  did  not  know  it,  and  she 
was  then  in  the  boarding  house  on  the  23rd  through  the 
forbearance  of  the  landlady.  There  was  no  warm,  affectionate 
offer  or  proffer  of  a new  home ; no  response  to  her  request  as  to 
the  way  in  which  she  was  to  be  treated  ; no  mitigation  of  the 
words  and  threats  he  had  used  a few  nights  earlier  ; and  she  had 
to  choose  at  once  between  isolating  herself  in  a house  alone 
with  this  exacting  husband,  in  her  disordered  condition  of  mind 
and  body,  or  going  where  she  would  have  some  help  and  some 
kindly  care  and  some  welcome  from  those  she  could  trust.  In 
fact  she  judged  his  offer  not  to  be  sincere ; that  the  house  was 
taken  as  a mere  subterfuge  to  get  her  more  completely  into  his 
own  hands  and  away  from  those  who  sympathized  with  her. 
She  could  not  summon  up  energy  to  take  such  a step,  and  I do 
not  think  she  is  to  be  blamed.  I find  that  there  was  no  con- 
donation by  the  wife,  but  rather  an  aggravation  of  unkindness 
by  the  husband,  which  would  revive  the  past  trouble,  even  if 
condonation  were  to  be  presumed — proved  it  is  not. 

Upon  the  facts  and  the  law  as  applied  to  the  facts,  my 
judgment,  after  the  most  anxious  and  serious  consideration  I 
have  been  able  to  give,  is  in  favour  of  the  plaintiff,  and  I direct 
that  permanent  alimony  be  paid  to  her,  to  be  ascertained  by 
the  Master  as  to  its  amount  and  manner  of  payment,  to  begin 
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from  the  date  of  this  judgment,  the  13th  November,  1905,  with  c- 

costs  as  between  solicitor  and  client  (according  to  Soules  v.  1905 

Soules  (1852),  3 Gr.  113,  at  p.  121).  Lovell 

The  mother  should  retain  the  custody  of  the  child.  Lovell. 

The  amendment  allowed  in  the  claim  pending  proceedings,  B~]~c 
and  on  which  no  evidence  was  given,  should  be  expunged  from 
the  record. 


The  defendant  appealed  to  a Divisional  Court,  and  his 
appeal  was  heard  by  Falconbridge,  C.J.  K.B.,  Street  and 
Clute,  JJ.,  on  the  10th,  11th,  and  12th  January,  1906. 

G.  H.  Watson,  K.  C.,  for  the  defendant.  On  the  evidence, 
the  findings  of  the  Chancellor  cannot  be  supported.  Insulting 
language  is  no  ground  for  alimony.  Unkindnesses  affecting 
the  health  are  not  grounds  for  alimony  by  themselves.  There 
must  be  acts  or  threats  of  physical  violence  or  apprehension  of 
the  same.  The  documentary  evidence  supports  the  testimony 
of  the  husband.  I refer  to  Aldrich  v.  Aldrich  (1891),  21  O.R. 
447;  Edwards  v.  Edwards  (1873),  20  Gr.  392;  McKay  v. 
McKay  (1858),  6 Gr.  380;  English  v.  English  (1858),  ib.  580  ; 
Payne  v.  Payne  (1905),  10  O.L.R.  742;  Reynolds  v.  Reynolds 
(1905),  6 O.  W.  R.  782;  Edgeworth  v.  Edgeworth  (1904),  3 
O.W.R.  71;  Rae  v.  Rae  (1900),  31  O.R.  321;  Cousen  v.  Cousen, 
4 Sw.  & Tr.  164,  34  L.  J.  P.  & M.  139  ; Smallwood  v.  Smallwood 
(1861),  2 Sw.  & Tr.  397  ; Plowden  v.  Plowden  (1870),  18  W.  R. 
902,  23  L.T.N.S.  266;  Russell  v.  Russell,  [1895]  P.  315,  especially 
at  p.  331,  and  [1897]  A.C.  395,  and  especially  Lord  Herschell’s 
judgment  at  pp.  445,  454,  460.  Our  law  is  on  the  same  basis 
as  the  English,  as  shewn  by  Nelligan  v.  Nelligan  (1894),  26 

O. R.  8,  13. 

John  King,  K.  C.,  for  the  plaintiff,  reviewed  the  evidence 
and  contended  that  it  fully  supported  the  Chancellor’s  judg- 
ment. He  referred  to  the  following  authorities : Evans  v. 
Evans,  1 Hagg.  Con.  35,  39;  Tomlcins  v.  Tomkins  (1858), 
1 Sw.  & Tr.  168,  171;  Severn  v.  Severn  (1852),  3 Gr.  431,  435  ; 
Russell  v.  Russell,  [1895]  P.  at  p.  322;  Bavin  v.  Bavin  (1896), 
27  O.R.  571,  578;  Rodman  v.  Rodman  (1873),  20  Gr.  428,  447  ; 
Kelly  v.  Kelly,  L.R.  2 P.  & D.  59 ; Bethune  v.  Bethune,  [1891] 

P.  205  ; Birch  v.  Birch,  42  L.  J.  P.  & M.  23  ; Mytton  v.  Mytton, 
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11  P.  D.  141;  Walmesley  v.  Walmesley , 1 R.  529;  Mackenzie 
v.  Mackenzie,  [1895]  A.  C.  384;  Milner  v.  Milner  (1861),  31 
L.  J.  P.  & M.  159;  D' Aguilar  v.  D’ Aguilar  (1794),  1 Hagg. 
Ecc.  773,  776  (supplement);  Knight  v.  Knight  (1865),  34  L.  J. 
P.  & M.  112;  Dysart  v.  Dysart  (1844),  3 Notes  of  Cases  324, 
340;  Jackson  v.  Jackson  (1860),  8 Gr.  499. 

February  24.  Falconbridge,  C.  J. : — The  Chancellor’s 
findings  of  fact  are  amply  supported  by  the  evidence,  as  it 
appears  in  black  and  white,  without  reference  to  any  question 
of  demeanour  of  witnesses,  as  to  which  he  pronounces  in  favour 
of  the  plaintiff. 

Every  case  of  this  nature  is  to  be  “ decided  upon  the  facts 
held  by  the  Judge  to  be  proved,  and  the  relation  of  such  facts 
to  the  whole  married  life  of  the  parties  to  the  suit:”  per  Lord 
Halsbury  in  Russell  v.  Russell,  [1897]  A.C.  at  p.  420. 

The  learned  Chancellor  has,  to  my  mind,  demonstrated 
conclusively  that  these  facts  bring  the  case  well  within  the 
lines  of  the  leading  decisions,  which  he  cites  and  from  which  lie 
makes  apposite  quotations. 

The  appeal  must  be  dismissed  with  costs. 

Clute,  J. : — The  facts  are  fulty  set  forth  in  the  judgment 
of  the  Chancellor,  who  tried  the  action,  and  “ formed  a favour- 
able opinion  of  the  candour  and  truthfulness  of  the  plaintiff.” 
He  further  points  out  that  “ many  of  her  most  important  state- 
ments are  corroborated  by  respectable  witnesses ; and  the  story 
she  tells  fits  in  better  with  the  probable  course  of  events  than 
the  version  given  by  the  defendant.  His  negatives  are  mostly 
of  the  non  mi  ricordo  type,  and  fall  short  of  being  satisfactory 
denials.” 

After  a very  full  review  of  the  evidence,  the  learned 
Chancellor  says : “ All  this  forms  a body  of  uncontradicted 
testimony  which  induces  the  conclusion  that  the  husband  was 
greatly  to  blame  for  the  wife’s  unstrung  condition,  and  that  she 
had  good  and  reasonable  grounds  to  fear  the  worst  if  she 
continued  to  live  under  his  influence  and  subject  to  his  peremp- 
tory and  dictatorial  style  of  asserting  and  enforcing  the  fact 
that  he  was  the  ‘ absolute  head  of  the  house.’  She  had  reason- 
able grounds  to  be  apprehensive  that  both  mind  and  body 
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would  give  way  in  utter  prostration  if  she  were  to  be  left  alone 
with  her  husband  in  a house  where  her  friends  were  not  to 
visit  (for  this  was  one  of  the  conditions  imposed  when  the  fact 
was  stated  to  the  father  that  a new  house  has  been  taken),  and 
where  no  nurse  was  provided  or  likely  to  be  provided,  and 
where  she  was  to  be  entirely  in  the  hands  of  one  whose  love 
for  her  had  ceased,  whose  affection  for  the  child  seems  to  be  of 
a very  lukewarm  character,  and  whose  opinion  was  (as  expressed 
to  her)  that  she  should  not  ask  for  anything  or  make  any  claim 
upon  him.  There  is,  to  my  mind,  a cumulation  of  circum- 
stances which  amount  to  matrimonial  cruelty,  though  no  blow 
was  struck  and  no  bodily  violence  inflicted.  . . I do  not  say 

that  the  wife  was  entirely  exempt  from  blame,  but  her  aberra- 
tions from  the  strict  line  of  duty  were  trivial  as  compared  with 
his.  The  troubles  of  the  wife  were  not  attributable  to  her  own 
misconduct,  and  I find  that  her  health  was  exposed  to  peril 
without  any  adequate  fault  of  her  own.”  And,  after  quoting 
from  Mackenzie  v.  Mackenzie,  [1895]  A.  C.  384,  says:  “That 
language  I may  adopt  as  appropriate  to  this  case,  but  I go 
further,  and  I find  that  all  the  circumstances,  the  most  import- 
ant of  which  I have  detailed,  shew  a persistent  course  of 
conduct  on  the  husband’s  part  which  created  mental  distress 
sufficient  to  impair  her  health,  and  which  did  in  fact  injure  it 
appreciably  during  the  married  life  together,  and  that  his 
language  of  threat  and  menace  and  his  habitual  demeanour 
were  such  as  to  create  a well-founded  apprehension  that  she 
would  suffer  worse  and  more  injurious  treatment  and  hardship, 
if  she  did  not  submit  implicitly  and  submissively  to  anything 
he  might  choose  to  do  or  say,  were  she  to  live  with  him  in  the 
future.” 

These  findings  are,  I think,  entirely  warranted  by  the 
evidence,  and  the  question  is  whether  they  amount  in  law  to 
legal  cruelty.  I think  they  do.  The  law  bearing  upon  the 
question  has  been  so  fully  reviewed  in  the  considered  judgment 
of  the  Chancellor,  that  I should  not  have  thought  it  necessary 
to  say  more,  were  it  not  that  Mr.  Watson,  in  his  able  argument, 
pressed  upon  us  with  much  force  the  doctrine  laid  down  in 
| Russell  v.  Russell , [1897]  A.  C.  at  p.  454,  as  contained  in  the 
judgment  of  Lord  Herschell,  whose  exposition  of  the  law  was 
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concurred  in  by  the  majority  of  the  Court.  I will  first  refer  to 
two  earlier  cases  wherein  he  recognizes  the  law  as  being 
correctly  laid  down,  and  shall  then  endeavour  to  shew,  as  it 
appears  to  me,  that  the  majority  of  the  Court  in  that  case, 
while  adopting  the  more  restricted  view  of  the  definition  of 
legal  cruelty,  have  laid  down  a criterion  and  a test  of  legal 
cruelty  which,  when  applied  to  the  facts  as  found  in  this  case, 
bring  it,  I think,  clearly  within  the  rule. 

In  Evans  v.  Evans,  1 Hagg.  Con.  35  (referred  to  by  the 
Chancellor),  at  pp.  37  and  39,  it  is  said : “ That  it  is  the  duty 
of  Courts,  and  consequently  the  inclination  of  Courts,  to  keep 
the  rule  extremely  strict.  The  causes  must  be  grave  and 
weighty,  and  such  as  shew  an  absolute  impossibility  that  the 
duties  of  the  married  life  can  be  discharged.  In  the  case  of 
personal  danger  no  duties  can  be  discharged ; for  the  duty  of 
self-preservation  must  take  place  before  the  duties  of  marriage, 
which  are  secondary  both  in  commencement  and  in  obligation ; 
but  what  falls  short  of  this  is  with  great  caution  to  be 
admitted.  . . In  the  older  cases  of  this  sort,  which  I have 

had  an  opportunity  of  looking  into,  I have  observed  that  the 
danger  of  life,  limb,  or  health,  is  usually  inserted  as  the  ground 
upon  which  the  Court  has  proceeded  to  a separation.  This 
doctrine  has  been  repeatedly  applied  by  the  Court  in  the  cases 
that  have  been  cited.  The  Court  has  never  been  driven  off  this 
ground.” 

In  Tomkins  v.  Tomkins,  1 Sw.  & Tr.  168,  it  is  said  by  Sir 
Cresswell  Cresswell,  the  Judge  Ordinary, in  his  charge  to  the  jury, 
that  Lord  StowelTs  judgment  in  Evans  v.  Evans  is  the  great  au- 
thority on  questions  of  legal  cruelty,  and,  after  quoting  largely 
from  the  above  case,  adds:  “Danger  of  life,  limb,  or  health  has 
continued  in  substance  the  rule  upon  which  the  Courts  have  acted ; 
the  phrase  has  sometimes  been  varied.  Sir  John  Nicholl  has  used 
the  expression,  ‘injury  to  person  or  to  health;’  which  I am 
inclined  to  take  in  conjunction  with  Lord  Stowell’s  expression, 
for  there  might  be  a great  deal  of  suffering  and  brutal  usage 
without  coming  strictly  within  the  terms  of  the  latter.  There 
must,  however,  be  bodily  hurt, — not  trifling  or  temporary  pain; 
or  a reasonable  apprehension  of  bodily  hurt.  It  will  be  for 
you,  on  a consideration  of  the  evidence  you  have  heard,  to 
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determine  whether  the  husband  has  so  treated  his  wife  and  so 
manifested  his  feelings  towards  her  as  to  have  inflicted  bodily 
injury,  to  have  caused  reasonable  apprehension  of  bodily  suffer- 
ing, or  to  have  injured  health.” 

Lopes,  L.J.,  in  Russell  v.  Russell,  [1895]  P.  at  p.  322  (with 
whom  Lindley,  L.  J.,  concurred),  referring  to  Evans  v.  Evans 
(supra)  said : “ As  we  read  that  case,  no  husband  could  be 
found  guilty  of  legal  cruelty  towards  his  wife  unless  he  had 
either  inflicted  bodily  injury  upon  her,  or  had  so  conducted 
himself  towards  her  as  to  cause  actual  injury  to  her  mental  or 
bodily  health,  or  as  to  raise  a reasonable  apprehension  that  he 
would  either  inflict  actual  bodily  injury  wpon  her,  or  cause 
actual  injury  to' her  mental  or  bodily  health.  . . This  was 

the  state  of  the  law  in  1790,  and  we  venture  to  say  that  the 
doctrine  there  enunciated  as  to  what  constituted  legal  cruelty 
has  never  been  materially  altered.”  The  case  went  to  the 
House  of  Lords  ([1897]  A.  C.  395),  and  Lord  Ilerschell,  who 
gave  the  principal  judgment  of  the  majority  of  the  Court,  at  p. 
454  points  out  that  ever  since  the  Ecclesiastical  Courts  had 
exercised  the  jurisdiction  of  divorce,  the  test  of  danger  to 
person  or  health  had  always  been  applied  ; and  again  at  p.  456: 
“ Upon  a review  of  the  authorities  prior  to  the  time  when  the 
Divorce  Act  came  into  operation,  I think  it  may  confidently  be 
asserted  that  in  not  a single  case  was  a divorce  granted  unless 
there  had  been  bodily  hurt  or  injury  to  health,  or  a reasonable 
apprehension  of  one  or  other  of  these.  And  it  may  with  equal 
confidence  be  asserted  that  no  other  test  was  ever  applied  when 
it  had  to  be  determined  whether  a sentence  of  divorce  on  the 
ground  of  cruelty  should  be  pronounced  ;”  and,  after  quoting 
the  language  of  Sir  Cresswell  Cresswell  in  his  charge  to  the 
jury  in  Tomkins  v.  Tomkins , 1 Sw.  & Tr.  168  (supra),  says: 
“ This  is  a clear,  and,  I apprehend,  an  accurate  statement  of  the 
law  administered  by  the  Ecclesiastical  Courts.”  In  the  same 
case  Lord  Shand  says,  at  p.  463:  “Where  however  the  criterion 
came  to  be  stated  in  the  determination  of  the  merits  of  the 
cases,  having  regard  to  the  facts  in  evidence,  that  criterion  was 
danger  or  apprehension  of  danger  to  life  or  health,  which  it 
must  be  observed,  with  reference  to  much  of  the  argument  for 
the  appellant,  is  a much  more  comprehensive  term  than 
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physical  violence , and  a term  which  has,  I think,  been  found 
sufficient  to  cover  all  the  cases  in  -which  hitherto  relief  has  been 
granted.”  And  at  p.  464  he  says:  “a  guide  is  given  if  the  judge 
is  able  to  say  that  the  future  cohabitation  must  be  with  safety 
to  the  husband  or  wife  complaining,  and  that  a reasonable 
apprehension  of  danger  to  life  or  health  cannot  consist  with  the 
idea  of  safety.” 

In  the  last  case  it  was  not  shewn  that  the  conduct  charged, 
though  flagrant,  had  caused  injury  to  health  or  reasonable 
apprehension  of  such  injury,  and  so  legal  cruelty  was  not  made 
out.  But,  “ if  it  should  be  shewn  that  injury  to  health  results, 
or  reasonable  apprehension  of  such  injury  exists,  the  law  will 
give  a remedy,  for  that  is  a criterion  to  which  an  appeal  can  be 
made  and  which  admits  of  application.”  And  Lord  Davey  says 
in  the  same  case,  at  p.  468 : “ There  is  no  question  here  of 
personal  violence,  and  in  the  circumstances  of  the  case  I see  no 
evidence  of  any  apprehended  injury  to  the  appellant's  physical 
or  mental  health  against  which  he  requires  protection.” 

I have  quoted  thus  fully  from  the  judgments  in  Russell  v. 
Russell  because  that  case  was  chiefly  relied  on  by  the  appel- 
lant’s counsel,  and,  as  I read  the  case,  having  regard  to  the 
findings  of  the  learned  trial  Judge,  I think  the  principle  there 
laid  down  and  the  criterion  there  applied  are  conclusive  against 
the  appellant’s  contention.  There  was  a persistent  continuation 
of  conduct  which  was  likely  to  and  had  in  fact  produced  injury 
to  the  plaintiff’s  health,  and  she  had,  I think,  good  grounds  to 
apprehend  further  injury  to  her  health  from  his  cruelty  if  she 
were  forced  to  live  with  her  husband. 

Mackenzie  v.  Mackenzie , [1895]  A.  C.  384,  an  appeal  from 
the  Court  of  Session,  Scotland,  is  very  similar  to  the  present 
case  in  many  of  its  features.  It  has  been  fully  commented  on  by 
the  trial  Judge.  It  is  there  pointed  out  by  Lord  Herschell  that 
the  Lord  Ordinary,  who  saw  and  heard  the  witnesses,  accepted 
the  respondent’s  story  as  substantially  accurate,  and  that,  as 
regards  the  extent  of  the  violence  used,  it  was  corroborated  by 
witnesses  of  credit.  Lord  Halsbury  in  Russell  v.  Russell 
{supra)  says,  at  p.  420 : “ In  reviewing  the  numerous  cases 
decided  it  is  impossible  not  to  be  struck  with  the  extreme 
caution  with  which  each  case  is  expressly  decided  upon  the  facts 
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held  by  the  judge  to  be  proved , and  the  relation  of  such  facts 
to  the  whole  married  life  of  the  parties  to  the  suit  .”  I think  a 
case  of  this  kind  from  its  nature  is  peculiarly  one  in  which  the 
facts  as  found  by  the  trial  Judge  ought  not  to  be  disturbed, 
unless  it  is  clear  that  the  evidence  does  not  support  the  find- 
ings, so  much  may  depend  upon  the  demeanour  of  the  witness 
as  indicating  in  temper  and  disposition  the  cause  of  the  trouble. 

In  the  present  case  I have  no  doubt  whatever,  after  reading 
the  evidence,  that  the  findings  are  right  and  ought  not  to  be 
disturbed. 

I do  not  think  there  was  a bond  fide  offer  to  take  the  wife 
back,  either  before  or  after  the  action  was  brought.  Reading 
the  whole  evidence  together,  I think  the  offer  was  made  to 
afford  a defence  to  this  action ; nor  do  I think  it  would  have 
been  safe  for  the  wife  to  return.  The  man  admitted  he  had  a 
violent  temper,  of  which  he  himself  stood  in  fear  in  case  he 
should  be  angered,  and,  taking  the  extreme  view  he  did  of  his 
rights  and  her  duty  of  submission,  it  was,  I think,  manifest 
that  they  could  not  longer  live  together  with  safety  to  the 
wife’s  health  and  person. 

For  the  reasons  appearing  in  the  judgment  of  the  trial 
Judge,  there  was,  I think,  no  condonation  by  the  wife.  The  so 
called  agreement  of  the  14th  day  of  May,  1903,  not  only  does 
not  make  for  the  defendant,  but  is,  to  my  mind,  having  regard 
to  what  had  taken  place  and  the  claims  of  the  husband,  strong 
evidence  of  his  domineering  will  and  desire  to  crush  her  into 
submission. 

The  appeal  should  be  dismissed  with  costs. 

Street,  J. : — The  jurisdiction  of  the  High  Court  in  alimony 
cases  is  found  in  the  34th  section  of  the  Judicature  Act ; apply- 
ing that  section  to  the  facts  in  the  present  case,  our  authority 
is  to  grant  alimony  to  the  plaintiff  if  under  the  law  of  England 
she  would  be  entitled  to  a divorce  upon  the  ground  of  cruelty, 
and  to  alimony  as  incident  thereto.  The  legal  definition  of 
cruelty  in  such  cases  has  been  settled  by  the  House  of  Lords  in 
Russell  v.  Russell , [1897]  A.  C.  395.  The  judgment  of  the 
majority  is  epitomized  by  Lord  Herschell  at  pp.  456-7,  where 
he  says : “ I think  it  may  confidently  be  asserted  that  in  not  a 
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single  case  was  a divorce  on  the  ground  of  cruelty  granted 
unless  there  had  been  bodily  hurt  or  injury  to  health , or  a 
reasonable  apprehension  of  one  or  other  of  these  f and  it  is 
explained  that  the  ground  of  the  Court’s  interference,  where 
cruelty  to  an  extent  to  satisfy  this  definition  is  found  to  have 
taken  place,  is  the  wife’s  safety  and  the  impossibility  of  her 
fulfilling  the  duties  of  matrimony  in  a state  of  dread. 

The  plaintiff  and  defendant  were  married  in  August,  1899, 
and  their  child  was  born  on  the  1st  November,  1901.  Down  to 
this  time  at  all  events  they  had  lived  happily  together.  The 
mother  and  sister  of  the  defendant  were  supported  by  him,  and 
were  living  in  a separate  house.  Some  few  weeks  after  the 
birth  of  the  child,  they  unfortunately  came  to  stay  at  the  house 
to  assist  in  taking  care  of  the  plaintiff,  who  was  in  a weak 
state  of  health  for  a long  time  after  the  birth  of  the  child.  In 
the  spring  of  1902  the  plaintiff  insisted  that  the  defendant’s 
mother  should  leave  the  house,  and  she  did  so ; the  defendant’s 
sister  stayed  a short  time  longer,  and  then  also  left.  The 
defendant  appears  to  be  much  attached  to  his  mother  and 
sister,  as  the  plaintiff  well  knew.  I think  it  is  plain  from  the 
evidence  that  the  defendant  yielded  at  once  to  his  wife’s  wish 
that  his  mother  and  sister  should  leave  the  house,  and  the 
whole  trouble  between  the  husband  and  wife  appears  to  have 
arisen  from  the  fact  that  he  would  not  take  sides  with  her  in 
her  dislike  to  them.  From  the  time  of  this  trouble  she  adopted 
the  singular  practice,  while  professing  great  attachment  for  her 
husband,  of  making  a written  memorandum  of  the  particulars 
of  their  disputes  and  disagreements,  which  she  kept  for  future 
use.  She  said  she  kept  these  memoranda  because  her  husband 
used  to  deny  having  used  particular  language  in  the  past,  and 
she  wished  to  be  able  to  prove  to  him  by  these  memoranda  that 
he  had  used  it.  It  is  from  these  memoranda  that  the  charges 
in  the  present  case  have  been  framed,  but  the  memoranda 
themselves  have  not  been  produced.  I should  take  it  to  be 
plainly  deducible  as  the  result  of  the  whole  evidence  that  the 
defendant  never  at  any  time  made  or  intended  to  make  any 
imputation  whatever  upon  the  wife’s  character.  It  is  said  that 
his  mother  had  received  a letter  from  some  third  person  stating 
that  the  plaintiff  had  been  “ a fast  woman  ” before  her  marriage; 
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and  the  defendant  is  accused  of  having  said  in  her  presence 
that  she  had  been  “ unfaithful  ” to  him ; but  the  defendant 
indignantly  repudiates  any  such  idea  and  declares  emphatically 
that  his  wife  is  a good  woman,  and  that  he  never  for  a moment 
thought  or  said  otherwise.  It  is  inconceivable  that  either  she 
or  her  parents,  who  were  present  when  the  “ unfaithful  ” state- 
ment is  said  to  have  been  made,  should  have  passed  over  the 
matter,  if  such  an  imputation  had  been  made,  without  a 
complete  explanation  of  his  meaning.  The  occasion  on  which 
the  word  is  said  to  have  been  used  was  in  September,  1902, 
and  the  husband  and  wife  lived  together  “ lovingly  as  husband 
and  wife,”  as  she  says,  for  many  months  afterwards.  Her 
memorandum  shews  that  the  next  quarrel  after  that  of  Septem- 
ber, 1902,  took  place  in  February,  1903.  It  was  on  that 
occasion  that  the  remark  underlined  in  the  judgment  of  the 
Chancellor  said  to  have  been  made  by  him  was  uttered.  In  the 
plaintiff’s  cross-examination  she  says  that  what  the  defendant 
said  was,  “ that  I had  better  take  pattern  from  some  good 
woman  and  be  a better  woman — better  take  pattern  after  my 
mother.”  In  her  examination  at  the  trial  she  gives  the 
same  remark,  leaving  out  the  last  half-dozen  words.  How- 
ever, after  this  quarrel  they  became  entirely  reconciled  and 
continued  to  occupy  the  same  bed  as  man  and  wife. 

In  May,  1903,  the  plaintiff  wrote  an  abusive  letter  to  the 
mother  and  sister  of  the  defendant,  the  special  reason  for  which 
is  not  shewn.  She  winds  it  up  by  saying : “ I will  never 
recognize  you  at  any  time  or  allow  my  child  to  go  to  see  you, 
and  when  he  is  older  I will  tell  him  the  reason  why.  I do  not 
wish  a reply  or  will  not  receive  one  from  you.” 

The  defendant’s  mother,  to  whom  this  letter  was  addressed, 
was  upwards  of  80  years  of  age  at  the  time. 

In  the  same  month  of  May,  1903,  and  possibly  connected 
with  this  letter  either  as  its  cause  or  effect,  another  dispute 
took  place.  The  plaintiff  refused  to  allow  her  baby  to  go  to 
see  the  defendant’s  mother,  because  she  had  refused  to  allow 
the  defendant’s  son  Ralph  to  come  to  see  the  plaintiff ; she  says 
on  that  occasion  the  defendant  told  her  she  would  have  to  go 
home  and  live  with  her  people,  and  that  he  would  take  the 
baby.  She  telephoned  to  her  parents,  and  a neighbour  was 
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brought  in  and  another  reconciliation  was  effected,  a formal 
agreement  being  signed  by  both  of  them  with  the  object  of 
avoiding  further  wrangles.  It  is  to  be  noted  here  that  Mary 
Strain,  the  nurse  who  was  living  with  Mr.  and  Mrs.  Lovell 
during  the  March  and  April  of  this  year,  1903,  saw  nothing  to 
indicate  any  matter  of  difference  between  them,  and  thought 
that  the  defendant  was  quite  an  indulgent  and  devoted 
husband,  although  she  did  not  see  him  very  much.  She  speaks 
of  their  going  out  together  to  church  every  Sunday.  No 
further  troubles  are  spoken  of  by  the  plaintiff  between  May, 
1903,  and  October,  1903,  when  they  gave  up  housekeeping  and 
went  to  boarding.  The  defendant  says  that  his  landlord  had 
given  him  notice  to  leave,  as  he  needed  the  house  himself  for 
some  purpose ; that  houses  were  difficult  to  obtain ; and  that 
he  thought  his  wife  would  be  happier  and  pleasanter  if  she  met 
people  at  a boarding  house,  than  surrounded  by  interfering  and 
gossipping  neighbours,  as  she  had  been  at  the  house  they  were 
living  in.  There  was  a quarrel  over  the  proposed  move : she 
thought  the  accommodation  to  be  provided  for  her  was  insuffi- 
cient, and  consulted  a lawyer  as  to  her  rights.  In  the  end, 
however,  she  seems  to  have  assented  to  the  move.  The  nurse, 
Mrs.  Strain,  was  re-engaged  at  the  end  of  October,  before  the 
move,  to  take  care  of  the  baby,  and  remained  with  them  until 
the  second  week  in  January,  excepting  for  a couple  of  weeks, 
during  which  another  nurse  was  employed  and  discharged. 
She  was  with  them  at  the  time  of  the  move,  and  speaks  of 
everything  being  apparently  agreeable  between  them  at  that 
time.  In  November,  1903,  the  plaintiff  says  they  had  a 
disagreement  because  she  wanted  a folding  bed  in  her  bedroom, 
which  he  thought  unnecessary,  and  with  regard  to  some  dresses 
for  the  baby. 

Just  before  Christmas  there  was  another  quarrel,  she  says, 
when  he  came  home  late  after  playing  cards,  and  was  disagree- 
able to  her.  On  New  Year’s  day  the  defendant  was  ill  in  bed 
with  grippe ; he*  reproached  her  with  laziness  because  his  room 
was  not  tidy ; she  retorted  angrily  ; he  told  her  to  stop  talking 
or  to  go  out  of  the  room ; she  refused  to  leave  the  room,  and 
continued  an  angry  discussion  ; he  told  her  to  stop  talking  or 
he  would  put  her  out,  and  swore  at  her  ; she  refused  to  stop 
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talking,  and  he  tried  to  get  up  to  put  her  out,  but  fell  back  in 
a faint.  Then  he  insisted  upon  being  taken  to  his  mother’s  to 
be  nursed  by  her,  and  did  not  return  for  a week,  when  he  was 
better.  After  his  return  to  the  boarding  house  they  again 
occupied  a bed  together  until  the  12th  January,  after  which  he 
had  a bed  in  a small  room  off  his  wife’s  bedroom.  From  the 
time  of  this  scene  on  the  1st  January  he  seems  to  have  been 
frequently  cold  and  distant  to  his  wife.  They  were  still,  how- 
ever, on  terms  with  one  another,  for  we  find  her  asking  him  for 
SI. 50  to  buy  gloves  with.  After  Mrs.  Strain  left,  she  says  he 
refused  to  let  her  have  another  nurse,  and  she  consulted  her 
lawyer  at  least  seven  times  between  the  1st  and  23rd  of  the 
month.  The  defendant  meantime  had  rented  another  house, 
with  his  wife’s  knowledge,  and  was  preparing  it  for  her  recep- 
tion ; he  proposed  that  they  should  move  into  it  on  the  evening 
of  the  23rd  January,  and  he  left  her  that  evening  after  having 
received  her  assent  to  their  moving  in  then.  She,  however, 
telephoned  her  lawyer  to  advise  her  whether  she  should  go  or 
not,  and,  acting  upon  his  advice,  she  did  not  go,  but  went  to 
her  father’s  house,  and  never  has  lived  with  the  defendant 
since.  He  wrote  her  the  next  day  asking  her  to  come  to  the 
house  which  was  to  be  their  home — a coldly  worded  letter 
undoubtedly — but  she  refused  to  go.  She  says  that  she  still 
loved  the  defendant  at  the  time  she  refused  to  go  to  live  with 
him  ; but  that  she  was  afraid  to  go  and  live  with  him  because  he 
had  been  acting  so  strangely,  and  she  did  not  feel  safe  with  him. 
She  says  that  on  two  occasions,  one  of  which  was  in  the  pre- 
vious February,  1903,  and  the  other  more  lately,  he  had  warned 
her  that  she  should  not  make  him  angry,  as  he  might  do  any- 
thing even  to  shooting  if  she  did.  In  all  their  quarrels,  how- 
ever, he  had  never,  it  appears,  used  the  smallest  violence  to  her, 
and  had  never  even  threatened  to  use  force  excepting  on  New 
Year’s  day,  1904,  when  he  threatened  to  put  her  out  of  the  bed- 
room because  she  insisted  on  talking  angrily  to  him.  On  that 
occasion  he  does  not  deny  using  an  oath  ; on  another  occasion 
she  says  he  said  “ Darn  you  ” to  her.  Excepting  on  these  two 
occasions  he  does  not  appear  to  have  sworn  at  her.  He  never 
had  firearms  of  any  kind  in  the  house,  and  it  is  difficult  to 
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believe  that  the  vague  hint  about  shooting  ever  seriously 
alarmed  her. 

The  plaintiff  appears  to  have  been  delicate  from  the  time 
her  child  was  born  until  the  time  she  left  the  defendant.  The 
nurse,  Mrs.  Strain,  speaks  of  her  as  suffering  in  March  and 
April,  1903,  and  in  October,  November,  and  December,  1903, 
from  a lame  back,  from  neuralgia,  and  violent  toothache,  for 
which  a dentist  was  constantly  employed. 

I do  not  pretend  to  have  given  in  full  detail  the  quarrels 
which  were  given  in  evidence,  but  I have  endeavoured  to  give 
such  a general  outline  of  them  as  may  be  useful  in  determining 
the  question  as  to  whether  the  plaintiff  has  made  out  a case  of 
legal  “ cruelty  ” which  would  under  the  law  of  England  have 
entitled  her  to  a divorce  and  alimony. 

The  defendant  in  the  box,  at  the  conclusion  of  his  evidence, 
and  when  the  evidence  for  the  plaintiff  had  been  given,  warmly 
asserted  his  continued  love  for  his  wife  and  child,  his  earnest 
desire  that  they  should  again  be  with  him  ; he  admitted  that 
his  behaviour  to  her  had  frequently  been  lacking  in  consider- 
ation, and  he  promised  on  his  oath  to  endeavour,  if  she  returned 
to  him,  to  make  her  happy  ; that  his  mother  and  sister  would 
be  kept  entirely  away  from  her.  Thereupon  the  learned  Chan- 
cellor expressed  his  opinion  that  there  was  no  reason  why  the 
wife  should  not  go  back  to  her  husband,  and  he  offered  her 
his  advice,  not  as  a judge,  that  she  should  go  back,  at  the  same 
time  expressing  his  opinion  that  the  friction  had  occurred  when 
they  were  both  run  down  and  in  a highly  nervous  condition. 
The  plaintiff  took  time  to  consider  this  advice,  but,  after  a 
night’s  consideration,  she  refused  to  return  to  her  husband,  and 
the  case  went  on. 

After  a very  careful  perusal  of  the  evidence,  I am  unable, 
with  the  greatest  respect,  to  concur  in  the  finding  that  legal 
cruelty  has  been  established. 

The  plaintiff  appears  to  me  to  have  been  a nervous  and 
excitable  woman,  with  a strong  will  of  her  own.  Her  dislike 
to  her  husband’s  mother  and  sister,  and  her  inability  to  induce 
him  to  share  it,  have  evidently  been  at  the  root  of  the  trouble 
between  them.  She  seems,  from  her  husband’s  account,  to  have 
been  affectionate  to  him  at  all  times  except  during  the  actual 
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continuation  of  their  quarrels,  and  to  have  always  been  willing 
to  kiss  and  be  friends  at  the  end  of  them.  On  the  other  hand, 
she  does  not  accuse  her  husband  of  any  vices  or  even  of  the 
possession  of  a violent  temper.  She  accuses  him  of  coldness, 
churlishness,  occasional  rudeness,  and  frequent  want  of  consider- 
ation for  her  in  her  low  state  of  health.  She  says  she  loved 
him  down  to  the  last  hour  that  they  were  together,  and  that 
when  he  left  the  house  on  the  night  of  the  23rd  January  she 
intended  to  do  as  she  had  agreed,  that  is,  to  go  to  his  new  house 
and  live  with  him  there,  but  before  doing  so  she  telephoned  to 
her  lawyer,  and  changed  her  mind  upon  receiving  his  reply. 

The  delicate  state  of  health  of  the  plaintiff  at  the  time  she 
left  her  husband  may  easily  be  accounted  for  as  a continuation 
of  that  which  began  with  the  birth  of  her  child,  aggravated  in 
the  autumn  of  1903  by  the  neuralgia  and  toothache  from  which 
she  suffered,  and  no  doubt  also  to  some  extent  by  her  frequent 
quarrels  with  her  husband.  The  quarrel,  for  instance,  on  New 
Year’s  day,  1904,  when  he  was  ill  in  bed,  must  have  been  a 
very  severe  nervous  strain  to  both  of  them,  but  it  can  hardly 
be  contended  that  she  was  by  any  means  free  from  blame  for 
its  violence.  No  doubt,  a temporary  absence  from  him,  and  a 
consequent  cessation  of  their  quarrels,  was  of  advantage  to  her. 
No  doubt,  their  married  life  for  the  year  1903  had  been  marred 
by  several  disagreements,  and  during  January,  1904,  it  was  very 
unhappy ; but  I am  unable,  on  the  evidence  before  us,  to  find 
any  such  continued  and  persistent  ill-treatment  of  his  wife  by  the 
husband  as  to  constitute  legal  cruelty  within  the  definition  with 
which  I set  out. 

In  none  of  the  English  cases  which  I have  found  has  a 
divorce  been  granted  upon  grounds  resembling  the  present.  As 
was  said  by  Lord  Stowell  in  Evans  v.  Evans,  1 Hagg.  Con.  35, 
37  : “ This  however  must  be  understood,  that  it  is  the  duty  of 
the  Courts  ...  to  keep  the  rule  extremely  strict.  The 
causes  must  be  grave  and  weighty,  and  such  as  to  shew  an 
absolute  impossibility  that  the  duties  of  the  married  life  can  be 
discharged.  In  a state  of  personal  danger  no  duties  can  be 
discharged ; for  the  duty  of  self-preservation  must  take  place 
before  the  duties  of  marriage,  which  are  secondary  both  in  com- 
mencement and  in  obligation  : but  what  falls  short  of  this  is 


D.  C. 
1906 

Lovell 

v. 

Lovell. 
Street,  J. 


580 

D.  C. 
1906 

Lovell 

v. 

Lovell. 
Street,  J, 


ONTARIO  LAW  REPORTS.  [vol. 

with  great  caut'ion  to  be  admitted.”  And  in  Paterson  v.  Pater- 
son (1850),  3 H.L.C.  308,  at  p.  328,  Lord  Brougham  elaborately 
sets  forth  a state  of  things,  falling  far  short  of  what  the  present 
case  discloses,  which,  in  his  opinion,  would  be  sufficient  to  sup- 
port a charge  of  cruelty  where  no  actual  violence  was  shewn. 

With  great  respect  I cannot  help  thinking  that  sufficient 
weight  is  not  given  in  the  judgment  appealed  from  to  the 
conduct  of  the  wife  as  having,  in  all  probability,  been  the 
principal  cause  of  the  trouble ; the  proof  of  this  does  not 
depend  by  any  means  upon  the  testimony  of  the  husband ; he 
says  that  his  refusal  to  approve  of  her  dislike  to  his  mother 
and  sister  was  the  cause  of  most  of  their  troubles.  She  admits 
having  insisted  on  their  being  turned  out  of  the  house ; she 
admits  her  dislike  to  them  and  her  displeasure  at  so  much 
being  done  for  them  by  her  husband  ; and  she  admits  having 
written  the  very  unpleasant  and  uncalled  for  letter  to  his- 
mother  in  May,  1903.  Whatever  may  have  been  her  reason, 
for  keeping  written  records  of  all  their  quarrels,  the  fact  that 
she  did  so  shews  that,  if  she  did  not  look  forward  to  these  pro- 
ceedings, she  intended  her  records  for  use  in  future  altercations 
with  her  husband ; she  admits  that  she  has  been  in  the 
habit  of  making  charges  to  her  husband  about  his  mother 
and  sister  from  the  time  they  came  to  the  house  in  January t 
1902,  and  ever  since.  She  admits  her  behaviour  to  him  when 
he  was  ill  in  bed  at  New  Year’s,  1904,  only  three  weeks  before 
the  separation  ; and  it  appears  to  me  plain  that  during  the  last 
few  weeks  of  their  cohabitation  she  was  acting  under  the 
advice  of  her  lawyer  in  seeking  for  a cause  which  would  justify 
her  in  leaving  him. 

There  is  nothing,  beyond  her  statement  that  she  was  in  fear 
of  the  defendant,  to  shew  that  she  ever  had  any  reason  to  fear 
him.  On  the  contrary,  she  appears  at  all  times  to  have  been 
ready  to  assert  her  wishes  as  against  his  and  to  stand  up  for 
herself  as  against  him. 

I think  the  language  used  by  the  Chancellor  in  Payne  v. 
Payne,  10  O.L.R.  742,  at  p.  746,  is  very  applicable  here:  “The 
Court  scrutinizes  very  closely  acts  of  alleged  violence  which 
grow  out  of  headstrong  and  irritating  conduct  on  the  part  of 
the  wife.  She  will  not  gain  the  help  of  the  Court  when  she 
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misconducts  herself ; provokes  ill-treatment  and  then  makes 
complaint  that  it  is  not  safe  to  live  with  her  husband.”  See 
also  the  language  of  Lord  Penzance  in  Plowden  v.  Plowden, 
23  L.T.N.S.  266  : “ The  Court,  in  most  cases,  looks  for  sustained 
harsh  conduct,  evidencing  continued  want  of  self-control,  and  a 
tendency  to  resort  to  violence  on  the  part  of  the  husband,  and 
the  failure  on  the  part  of  the  wife  after  renewed  effort,  by  all 
reasonable  and  prudent  means,  to  subdue  and  pacify  those 
dispositions.” 

The  cases  all  shew  that  where  no  actual  violence  has  taken 
place,  nothing  short  of  long  continued  and  systematic  harshness 
on  the  part  of  the  husband,  amounting  in  fact  to  steady  insult, 
not  due  to  any  misbehaviour  on  her  part,  will  justify  a wife  in 
leaving  her  husband  and  claiming  alimony  from  him. 

I have  been  unable  to  find  in  the  present  case  such  conduct 
on  the  part  of  the  husband  as  this,  however  lacking  he  may 
have  been  at  times  in  courtesy  to  her,  and  in  a proper  con- 
sideration for  her  feelings.  The  ill-feeling  he  shewed  towards 
her  during  part  of  the  last  three  weeks  was,  so  far  as  appears, 
the  most  prolonged  quarrel  they  had ; even  that  was  broken  by 
temporary  reconciliations,  and  it  was  due  to  a very  considerable 
extent  to  the  lack  of  self-control  shewn  by  the  wife  to  the 
husband  when  he  was  ill  in  bed.  I am  convinced  that  it  is 
desirable  that  the  plaintiff  and  defendant,  in  their  own  interest 
as  well  as  for  the  sake  of  their  child,  should  not  be  separated, 
as  they  will  be  in  all  probability  for  ever,  if  this  action  should 
be  successful.  I believe  that  it  is  a great  misfortune  from  the 
standpoint  of  public  policy  that  encouragement  should  be  given 
by  the  courts  to  the  idea  that  separations  of  married  persons 
are  to  be  supported  upon  any  but  the  most  weighty  grounds — 
upon  any  other  grounds,  in  fact,  but  those  which  have  been 
considered  as  sufficient  in  the  long  line  of  cases  which  have 
been  laid  before  us.  In  my  opinion,  therefore,  the  plaintiff  has 
not  made  out  a case  entitling  her  to  alimony,  and  the  judgment 
below  should  be  reversed  and  judgment  entered  for  the  defen- 
dant, he  paying  the  disbursements  incurred  by  the  plaintiff  in 
the  action  and  appeal. 
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[IN  THE  COURT  OF  APPEAL.] 

E.  V.  F. 

Seduction — Daughter's  Evidence — Rape — R.S.O.  1897 , ch.  69. 

Held,  affirming  the  judgment  of  the  Divisional  Court,  10  O.L.R.  489,  that  the 
case  was  one  to  be  submitted  to  the  jury,  to  say  whether  upon  the  whole  evi- 
dence they  could  find  that  the  defendant  seduced  the  plaintiff’s  daughter. 

Per  Moss,  C.J.O.,  Maclaren,  J.A.,  and  Clute,  J.  If  the  evidence  should 
establish  a case  of  rape  and  disprove  a connection  yielded  to  in  the  end 
though  commenced  with  violence  and  resisted  for  some  time,  in  fine  a case 
of  seduction,  the  plaintiff’s  right  of  action  could  only  rest  upon  his 
daughter  being  his  servant,  which  was  not  this  case,  and  the  provisions  of 
R.S.O.  1897,  ch.  69,  secs.  1 & 2 would  not  apply. 

Per  Garrow,  J.A.  The  action  would  lie  although  trespass  vi  et  armis  might 
have  been  sustained,  and  it  would  be  no  defence  that  the  offence  was  rape 
and  not  seduction. 


This  was  an  appeal  from  the  judgment  of  a Divisional  Court, 
reported  10  O.L.R.  489,  where  the  facts  appear,  reversing  the 
judgment  of  Teetzel,  J.,  who  dismissed  the  action  upon  a 
motion  under  Con.  Rule  780  made  by  the  defendant  after  a trial 
with  a jury  who  disagreed. 

The  appeal  was  argued  on  the  7th  day  of  February,  1906, 
before  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  JJ.A.,  and 
CbUTE,  J. 

W.  E.  Middleton,  for  the  appeal. 

T.  J.  Blain , contra. 


April  23.  Moss,  C.J.O.: — I am  of  opinion  that  the  appeal 
should  be  dismissed  ; and  I desire  to  indicate  briefly  the  con- 
siderations upon  which  my  decision  rests,  because  I am  not 
certain  that  they  are  entirely  the  same  as  those  which  influence 
some  of  my  learned  brethren  with  whom  I agree  in  result. 

It  is  to  be  borne  in  mind  that  at  the  time  of  the  alleged 
seduction,  the  plaintiffs  daughter  was  not  dwelling  under  his 
protection  but  was  serving  or  residing  with  another  person  upon 
hire  and  that  even  at  the  time  of  the  birth  of  the  child  she  was 
not  living  with  the  plaintiff1.  The  R.S.O.  1897,  ch.  69  gives  to 
the  father  an  action  (which  he  could  not  have  maintained  under 
the  common  law)  notwithstanding  that  his  daughter  was  at  the 
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time  of  the  seduction  serving  or  residing  with  another  person  O-  A. 

upon  hire  or  otherwise ; and  it  further  provides  (sec.  2)  that  1906 

upon  the  trial  of  the  action  for  seduction  brought  by  the  father,  E.  v.  F. 
it  shall  not  be  necessary  to  prove  any  act  of  service  performed  Mosg>  c.j.o. 
by  the  person  seduced,  but  the  same  shall  in  all  cases  be 
presumed  and  no  evidence  shall  be  received  to  the  contrary. 

But  these  rights  are  expressly  confined  to  a case  of  seduction 
and  an  action  therefor  by  the  father  or  mother.  And  unless 
the  facts  bring  the  case  within  the  definition  of  seduction  the 
case  must  be  dealt  with  as  if  these  statutory  provisions  had  no 
existence.  Therefore,  if  the  evidence  should  establish  a case  of 
rape  and  should  altogether  disprove  a connection  yielded  to  in 
the  end,  though  preceded  by  acts  akin  to  violence  and  resisted 
for  a time,  in  fine  a case  of  seduction,  then  the  plaintiff’s  right 
of  action  could  only  rest  upon  his  daughter  being  his  servant. 

The  act  being  rape  his  cause  of  action  is  the  assault  upon  her 
and  the  loss  of  services  resulting  therefrom.  But  if  she  be  not 
his  servant  at  the  time,  he  has  no  action,  and  in  such  a case  the 
statute,  R.S.O.  1897,  ch.  69,  could  not  aid  him. 

But  this  case  is  not  in  the  position  that  there  is  no  evidence 
except  such  as  must  lead  conclusively  to  a finding  of  rape  and 
not  seduction.  It  might  have  been  so  had  the  case  rested  where 
the  plaintiff  closed.  But  it  did  not  rest  there.  The  girl  was 
the  plaintiff’s  witness,  but  she  was  not  his  only  witness.  Every 
witness  called  was  his  witness  so  far  as  he  or  she  proved  facts, 
or  facts  and  circumstances  from  which  inferences  in  his  favour 
could  be  drawn.  And  on  the  motion  before  the  trial  Judge  it 
was  open  to  the  plaintiff  to  point  out  facts  and  circumstances 
appearing  upon  the  testimony  adduced  for  the  defendant  and  to 
rely  upon  them  in  aid  of  the  plaintiff’s  case.  And  if  facts  or 
circumstances  are  shewn  leading  to  conviction  of  the  inaccuracy 
or  want  of  truth  in  some  of  the  girl’s  statements  or  that  might 
fairly  lead  to  the  conclusion  that  she  was  wrong  in  her  state- 
ments, the  matter  was  for  the  jury  and  could  not  be  withdrawn 
from  them.  That  being  so  the  case  could  not  be  dealt  with 
under  Rule  780. 

Were  any  facts  or  circumstances  shewn  of  sufficient  cogency 
to  justify  the  inference  by  the  jury,  that,  notwithstanding  the 
girl’s  assertions  to  the  contrary,  there  was  in  fact  consent. 
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reluctantly  given  perhaps,  but  yet  with  enough  of  yielding  to 
render  the  act  one  of  seduction  rather  than  of  carnal  knowledge 
by  force  and  against  her  will  ? 

The  conditions  and  surroundings  shewn,  the  near  vicinity  of 
others,  the  likelihood  of  her  making  an  outcry  after  the  assault, 
her  passive  behaviour  for  hours  after  the  occurrence,  and  her 
failure  to  make  a direct  charge  of  criminal  assault  the  next 
morning  or  at  any  time  afterwards,  were  all  matters  for  the 
consideration  of  the  jury  and  could  not  be  withdrawn  from 
them. 

The  case  was  one  to  be  submitted  to  them  to  say,  whether 
on  the  whole  evidence  they  could  find  that  the  defendant 
seduced  the  girl.  But  if  on  the  whole  evidence,  the  jury  should 
come  to  the  conclusion  that  the  act  was  a felonious  act  of  guilty 
knowledge  without  the  consent  and  against  the  girl’s  will,  a 
rape  in  fact,  then  it  appears  to  me,  that  the  plaintiff  could  not 
maintain  the  action  for  the  simple  reason  that  though  there  was 
an  assault  upon  his  daughter  there  was  no  loss  of  service,  and 
there  being  no  seduction,  he  could  not  be  entitled  to  the  benefit 
of  the  statute. 

The  case  is  one  upon  which  it  was  for  the  jury  to  pass,  and 
in  that  view  the  case  has  been  properly  remitted  for  another 
trial. 


Osler,  J.A.: — I think  the  judgment  of  the  learned  trial 
Judge  dismissing  the  action  after  the  jury  had  been  discharged  in 
consequence  of  their  disagreement  was  properly  set  aside  by  the 
Divisional  Court  leaving  the  case  to  be  tried  again  in  the  usual 
way.  Taking  the  evidence  as  a whole,  if  the  jury  believed  that 
the  defendant  in  fact  had  connection  with  the  plaintiff’s 
daughter,  I think  it  was  open  to  them  to  find  that  the  case  was 
one  of  seduction  for  which  the  father  might  maintain  an  action 
under  the  statute. 


G arrow,  J.A.: — Appeal  by  the  defendant  from  the  judgment 
of  a Divisional  Court  reversing  the  judgment  of  Teetzel,  J.,  who 
dismissed  the  action  upon  a motion  under  Con.  Rule  780,  made 
by  the  defendant  after  a trial  with  a jury  and  a disagreement. 
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The  action  is  for  the  seduction  of  the  plaintiff’s  daughter. 
The  pleadings  contain  nothing  requiring  special  note,  but  are 
those  usually  found  in  ordinary  actions  of  a similar  nature. 

The  action  has  been  tried  three  times  and  each  time  the  jury 
disagreed. 

As  will  be  seen  the  defendant’s  whole  contention  at  present 
is,  not  that  there  is  no  evidence  that  he  had  had  carnal  connec- 
tion with  the  plaintiff’s  daughter  by  reason  whereof  she  became 
pregnant  and  was  delivered  of  a child,  but  that  the  evidence  of 
the  daughter,  if  believed,  proves  that  this  connection  was 
obtained  by  force,  and  under  circumstances  amounting  to  a 
felony.  And  the  case  of  Vincent  v.  Sprague  (1847),  3 U.C.R. 
283  was  relied  on  as  an  authority  that  under  such  circumstances 
the  action  must  fail.  And  to  this  contention,  Teetzel,  J.,  appears 
to  have  acceded  by  granting  the  order  dismissing  the  action. 
The  Divisional  Court,  however,  took  the  opposite  view  and  set 
aside  the  order.  At  p.  495  of  the  case  as  reported,  the  learned 
Chancellor  quotes  with  approval  from  the  judgment  in  Kennedy 
v.  Shea  (1872),  110  Mass.  147,  151,  “ The  gist  of  the  action  is 
the  debauching  of  the  daughter,  and  the  consequent  supposed 
or  actual  loss  of  her  services.  It  is  immaterial  to  the  plaintiff’s 
claim  under  what  special  circumstances  the  injury  was  wrought, 
or  whether  it  was  accompanied  with  force  and  violence  or  not. 
The  action  will  lie  although  trespass  vi  et  armis  might  have  been 
sustained.  It  would  be  no  defence  that  the  crime  was  rape  and 
not  seduction.” 

I,  too,  approve,  and  I have  repeated  the  quotation  because 
in  my  opinion  it  aptly  and  succinctly  meets  and  answers  Mr. 
Middleton’s  ingenious  argument  for  the  defendant  and  indeed 
covers  the  whole  substantial  ground  involved  in  this  appeal. 

The  common  law  action  of  seduction  was  based  upon  the 
relationship,  not  of  parent  and  child  but  of  master  and  servant, 
and  the  gist  of  the  action  was  the  loss  of  service  caused  by  the 
illness  resulting  from  the  connection.  Where  the  daughter  was 
an  infant  residing  at  home  this  service  was  presumed  but  where 
she  was  adult  or  residing  elsewhere  the  service  had  to  be  proved. 
And  that  is  the  case  still  in  England,  see  Whitbourne  v. 
Williams,  [1901]  2 K.B.  722.  But  as  modified  by  our  statute 
R.S.O.  1897,  ch.  69,  the  service  necessary  at  common  law  to 
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maintain  the  action  is  in  the  case  of  a parent  suing  to  be  pre- 
sumed, and  no  evidence  to  the  contrary  is  to  be  received.  In 
other  respects  the  action  is  still  in  my  opinion  the  common  law 
action  and  not  a new  or  statutory  action  merely. 

And  at  common  law  the  action  always  involved  the  idea  of 
trespass.  See  Dodd  v.  Norris  (1814),  3 Camp.  519.  And  the 
declaration  might  have  been  either  in  trespass  or  in  case : 
Chamberlain  v.  Hazlewood  (1839),  5 M.  & W.  515.  In  such  an 
action  consent  by  the  servant  could  only  bind  herself.  It  could 
not  bind  the  master.  If  she  did  not  consent  she  too  might  have 
an  action  for  the  assault,  but  the  injury  to  the  master  was  the 
same  whether  she  consented  or  not. 

The  case  of  Vincent  v.  Sprague,  before  referred  to,  unless 
read  as  I think  it  should  be  in  conjunction  with  the  subsequent 
cases  on  the  subject  is  somewhat  misleading.  Reading  it  alone 
one  might  almost  infer  that  proof  of  the  crime  was  actually  a 
defence  to  the  civil  action  for  damages.  But  Sir  John  Robin- 
son, C.J.,  who  delivered  the  leading  judgment  in  that  case  also 
delivered  the  judgment  in  the  subsequent  case  of  Brown  v. 
Dolby  (1850),  7 U.C.R.  160,  in  which  it  is  apparent  that  he 
did  not  proceed  in  that  case  out  of  consideration  for  the  defend- 
ant but  rather  in  conformity  to  the  rule  of  public  policy,  which 
then  required  that  where  the  facts  disclosed  a crime  there  could 
be  no  recovery  of  damages  in  a civil  action  until  the  criminal 
had  been  prosecuted,  a consideration,  which  leads  me  to  think 
that  the  earlier  case  also  proceeded  upon  a similar  principle 
although  not  so  expressed  in  the  judgment. 

This  rule  is  again  referred  to  in  Walsh  v.  Nattrass  (1869), 
19  C.P.  453,  and  in  Williams  v.  Robinson  (1869),  20  C.P.  255. 

This  so-called  rule  has  been  variously  stated  and  even  some- 
times doubted.  See  Pollock  on  Torts,  7th  ed.  (1904),  198  ; but, 
at  the  utmost,  its  effect  was  simply  in  the  interest  of  public 
justice  and  the  administration  of  the  criminal  law  to  cast  the 
duty  upon  the  courts  to  stay  proceedings  until  the  demands  of 
the  latter  had  been  satisfied.  See  Taylor  v.  McCullough  (1885), 
8 O.R.  309.  And  it  is  very  doubtful  if  the  rule  ever  extended 
to  the  case  of  a person  not  a party  to  the  criminal  act,  but  who 
was  merely  suing  to  recover  damages  by  reason  of  a collateral 
consequence  of  that  act.  See  per  Hagarty,  C.J.,  in  Walsh  v. 
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Wells  v.  Abrahams  (1872),  L.R.  7 Q.B.  554  ; Ex  p.  Ball,  In  re  1906 

Shepherd  (1879),  10  Ch.  D.  667.  E.  v.  F. 


But  by  sec.  534  of  the  Criminal  Code  (1892)  which  came  Garrow,  j.a. 
into  force  on  July  1st,  1893,  it  is  declared  that  after  the  com- 
mencement of  that  Act,  no  civil  remedy  for  any  act  or  omission 
should  be  suspended  or  affected  by  reason  that  such  act  or 
omission  amounts  to  a criminal  offence.  And  the  rule  thus 
ceasing,  the  cases  which  rested  upon  it  of  course  cease  to  be 
binding  authorities. 

The  appeal  fails  and  should  be  dismissed  with  costs. 


Maclaren,  J.A.,  and  Clute,  J.,  concurred  in  the  judgment 
of  the  Chief  Justice. 


G.  A.  B. 
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[DIVISIONAL  COURT.] 

Brohm  v.  Township  of  Somerville. 


Municipal  Corporations — Snow  Fences — By-law — Conditional  Undertaking  by 
Municipality  to  Pay  for  Fences — Compulsory  Arbitration — Municipal  Act , 
1903,  sec.  545,  sub-sec.  5 — R.S.O.  1897,  ch.  340,  sec.  1. 

The  defendants’  council  passed  a by-law  enacting  : — “that  where  the  road  is 
liable  to  be  blocked  with  snow  in  winter,  and  where  in  the  opinion  of  the 
council  such  drifts  would  be  prevented  by  the  removal  of  any  . . . fence 

and  replacing  the  same  by  wire  or  other  fence,  the  council  may  order  the 
removal  of  such  fence,  . . . and  in  the  removal  of  such  fence  or  fences 

by  the  owners  and  the  erection  of  such  wire  or  other  fences  as  the  council 
shall  direct,  the  parties  erecting  such  wire  or  other  fences  shall  be  paid  out 
of  the  general  funds  of  the  municipality  a sum  not  exceeding,”  etc.  The 
plaintiff  before  erecting  certain  wire  fencing  submitted  his  contract  for  it  to 
the  council  through  A,  and  at  a session  of  the  council,  and  in  the  presence 
of  the  township  clerk  and  several  councillors,  the  reeve  expressed  to  A the 
opinion  and  order  of  the  council  that  the  plaintiff’s  existing  fence  should  be 
removed,  and  its  direction  for  or  approval  of  the  erection  of  the  proposed 
wire  fence  ; and  A communicated  this  order  and  direction  to  the  plaintiff, 
and  thereupon  the  plaintiff  removed  his  existing  fence  and  had  the  wire 
fencing  in  question  erected  : — 

Held,  that  the  defendants  were  liable  to  pay  for  the  wire  fencing.  The  by-law 
was  a conditional  undertaking  by  them  to  pay,  and  the  plaintiff  had  fulfilled 
the  required  conditions. 

By  the  Act  respecting  Snow  Fences,  R.S.O.  1897,  ch.  240,  sec.  1 : — “If  the 
council  and  the  owner  cannot  agree  in  respect  to  compensation  to  be  paid 
by  the  council,  then  the  same  shall  be  settled  by  arbitration  in  the  manner 
provided  in  the  Municipal  Act  and  the  award  so  made  shall  be  binding  upon 
all  parties  ” : — 

Sernble,  that  this  did  not  preclude  the  jurisdiction  of  the  Court  where  as  here 
the  parties  were  not  merely  unable  to  agree  as  to  the  amount  of  compensa- 
tion but  the  municipal  corporation  wholly  repudiated  liability. 


This  was  an  appeal  by  the  defendants  from  the  judgment  of 
the  county  court  Judge  of  the  county  of  Victoria  in  favour  of 
the  plaintiff,  under  the  circumstances  mentioned  below.  The 
appeal  was  argued  on  March  21, 1906,  before  Mulock,  C.J.  Ex.  D., 
Anglin,  and  Clute,  JJ. 

* 

F.  D.  Moore,  for  the  defendants,  appellants,  contended  that 
there  was  no  evidence  that  the  defendants’  council  had  ordered 
what  had  been  done  ; and  that  the  council  could  not  be  said  to 
accept  a fence  which  a man  builds  in  front  of  his  own  farm, — a 
fence  which  he  has  every  right  to  build,  and  which  the  council 
cannot  prevent  him  from  building. 

F.  A.  McDiarmid,  for  the  plaintiff,  relied  on  the  by-law  and 
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facts  mentioned  in  the  judgment  below,  and  contended  that  the 
council  had  ratified  and  adopted  what  had  been  done. 

May  3.  The  judgment  of  the  Court  was  delivered  by 
Anglin,  J. : — The  plaintiff  sues  to  recover  $130.20  from  the 
defendants,  being  part  of  the  cost  of  erecting  372  rods  of  wire 
fencing  along  the  highway  pursuant  to  an  agreement  which  he 
alleges  was  made  by  the  defendants.  The  defendants  deny 
having  made  any  such  agreement.  There  is  nothing  in  writing 
between  the  parties,  except  an  application  for  payment  from  the 
plaintiff  and  some  correspondence  with  a view  to  arbitration. 

Notwithstanding  their  repudiation  of  any  legal  liability  the 
defendants  offered  to  pay  the  plaintiff  the  sum  of  $38  for  so 
much  of  the  fencing  erected  by  him  as  was  in  the  opinion  of 
a committee  of  council  necessary  to  overcome  drifting  caused 
by  the  fencing  which  had  been  replaced.  This  offer  the  plain- 
tiff rejected.  His  suggestions  as  to  arbitration  having  proved 
fruitless,  the  plaintiff  brought  the  present  action  in  the  county 
court  of  the  county  of  Victoria  and  recovered  judgment  for 
$116.20  with  costs.  From  this  judgment  the  defendants 
appeal. 

After  a careful  perusal  and  consideration  of  the  evidence 
we  are  of  opinion  that  the  judgment  in  appeal  should  not  be 
disturbed. 

Exercising  the  powers  conferred  by  sec.  545,  sub-sec.  5,  of 
the  Municipal  Act,  1903,  the  township  council  duly  passed  a 
by-law  No.  530,  which  enacts  that : — 

“ In  places  where  the  road  is  liable  to  be  blocked  with  snow 
in  winter  and  where  in  the  opinion  of  the  council  such  drifts 
would  be  prevented  by  the  removal  of  any  rail,  board  or  other 
fence  and  replacing  the  same  by  a wire  or  other  fence,  the 
council  may  order  the  removal  of  such  fence  or  fences  as  pro- 
vided in  the  Act  respecting  Snow  Fences,  R.S.O.  1897,  ch.  240, 
and  on  the  removal  of  such  fence  or  fences  by  the  owners  and 
the  erection  of  such  wire  or  other  fences  as  the  council  shall 
direct,  the  parties  erecting  such  wire  or  other  fences  shall  be 
paid  out  of  the  general  funds  of  the  municipality  a sum  not 
exceeding  35  cents  per  rod  of  fence.” 

The  learned  county  court  Judge  expressly  accredits  the 
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plaintiff’s  witnesses  and  discredits  the  principal  witnesses  called 
for  the  defence.  We  cannot  disregard  his  opinion  as  to  the 
credibility  and  veracity  of  witnesses  whom  he  has  seen  and 
heard.  Read  in  the  light  of  that  opinion,  the  evidence  war- 
rants the  conclusions  of  fact  reached  below,  viz. : that  the 
plaintiff  before  erecting  the  fence  in  question  submitted  his  con- 
tract for  its  construction  to  the  council  through  the  medium  of 
a neighbour,  Mr.  Abernethy  ; that  the  opinion  and  order  of  the 
council  that  the  plaintiff’s  existing  fence  should  be  removed 
and  its  direction  for  or  approval  of  the  erection  of  the  wire 
fence  proposed  by  the  plaintiff,  were  expressed  to  Abernethy  by 
the  reeve,  Wilson,  at  a session  of  the  council  and  in  presence 
of  the  township  clerk  and  of  several  of  the  councillors ; that 
such  order  and  direction  were  by  Abernethy  communicated  to 
the  plaintiff;  and  that  pursuant  thereto  and  in  reliance  upon 
the  by-law  and  the  sanction  of  the  council  thus  expressed  and 
communicated  the  plaintiff  removed  his  existing  fencing  and 
had  the  wire  fencing  in  question  erected. 

Upon  these  facts  the  liability  of  the  defendants  to  pay  for 
the  fencing,  of  which  the  erection  was  thus  authorized  is,  we 
think,  reasonably  clear.  The  by-law  is  in  itself  a conditional 
undertaking  by  the  defendants  to  pay  and  the  plaintiff  has,  by 
evidence  accepted  by  the  learned  Judge,  established  the  fulfil- 
ment of  the  prescribed  conditions. 

The  defendants  further  contend  that  the  plaintiff’s  only 
remedy  is  that  by  arbitration  under  The  Act  respecting  Snow 
Fences,  R.S.O.  ch.  240,  sec.  1,  which  provides  as  follows : 

“ And  if  the  council  and  the  owners  or  occupants  cannot  agree 
in  respect  to  the  compensation  to  be  paid  by  the  council,  then  the 
same  shall  be  settled  by  arbitration  in  the  manner  provided  by 
the  Municipal  Act  and  the  award  so  made  shall  be  binding  upon 
all  parties.” 

This  statutory  provision  does  not,  in  my  opinion,  preclude 
the  jurisdiction  of  the  Court,  where,  as  here,  the  parties  are  not 
merely  unable  to  agree  as  to  the  amount  of  compensation,  but 
the  municipal  corporation  wholly  repudiates  liability.  This 
defence  is  not  upon  the  record  and  an  amendment  to  enable  the 
defendants  to  defeat  an  apparently  honest  claim  upon  them 
should  not  at  this  stage  be  permitted.  Moreover,  they  rejected 
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the  plaintiff’s  proposals  for  arbitration  upon  their  solicitor’s 
advice  that  to  enter  into  such  arbitration  would  involve  an 
admission  of  the  liability  of  the  municipality. 

The  appeal  fails  and  should  be  dismissed  with  costs. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Massey-Harris  Co.  v.  DeLaval  Separator  Co. 


d.  c. 

1906 

April  28. 


Defamation — Evidence — Discovery — Circular — Names  of  Recipients — Source  of 

Information. 

In  an  action  for  damages  alleged  to  have  been  sustained  by  reason  of  the  send- 
ing out  by  the  defendants  of  a circular  stating  that  they  had  been  “advised 
that  the  plaintiffs  had  decided  to  discontinue  their  separator  business,”  the 
manager  was  ordered  to  give  on  his  examination  for  discovery  the  names  of 
the  persons  to  whom  the  circular  had  been  sent  and  the  name  of  the  person 
who  had  “advised  ” the  defendant  of  the  fact  alleged  : — 

Held , affirming  the  decision  of  Mabee,  J.,  11  O.L.R. , 227,  that  the  order  was 
proper,  both  items  of  information  being  relevant  to  the  defence  set  up  of 
qualified  privilege,  and  the  latter  being  also  important  on  the  question  of 
damages. 


This  was  an  appeal  from  the  judgment  of  Mabee,  J., 
reported  11  O.L.R.  227,  where  and  in  the  judgments  below,  the 
facts  are  sufficiently  stated.  The  appeal  was  argued  on  Feb- 
ruary 20th,  1906,  before  Meredith,  C.J.C.P.,  and  Britton  and 
Teetzel,  JJ. 

C.  S.  Machines , for  the  defendants  (appellants),  contended 
that  the  defendants,  were  not  bound  to  disclose  their  sources  of 
information,  their  witnesses ; and  that  the  disclosure  of  the 
names  of  their  agents  could  not  be  relevant ; that  Elliott  v. 
Garrett,  [1902]  1 K.B.  870,  had  been  considered  and  distin- 
guished in  Caryll  v.  Daily  Mail  Publishing  Co.  (1904),  90  L.T. 
307  ; that  White  & Co.  v.  Credit  Reform  Association  & Credit 
Index,  Limited,  [1905]  1 K.B.  653,  is  distinguishable,  because 
the  defendants  there  had  brought  the  interrogatories  on  their 
own  head,  and  there  was  an  express  plea  of  malice  raised  in  the 
case  : Edmondson  v.  Birch  & Co.,  [1905]  2 K.B.  523;  MColla 
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v.  Jones  (1887),  4 Times  L.R.  12  ; Parnell  v.  Walter  (1895),  24 
Q.B.D.  441;  Hennessy  v.  Wright  (1888),  ibid.  445;  Hope  v. 
Brash,  [1897]  2 Q.B.  188  ; Marsh  v.  McKay  (1904),  3 O.W.R. 
48 ; Sangster  v.  Aikenhead  (1905),  5 O.W.R.  438. 

J.  Grayson  Smith,  for  the  plaintiffs,  contended  that  in 
Caryll  v.  Daily  Mail  Publishing  Co.  the  question  related,  not 
to  the  statement  complained  of,  but  to  a previous  statement ; 
and  that  that  case  was  clearly  distinguishable  from  White  v. 
Credit  Reform  Association  & Credit  Index,  Limited,  which  was 
directly  in  the  plaintiffs’  favour ; that  the  plaintiffs  asserted 
some  of  the  alleged  agents  of  the  defendants,  to  be  in  fact  the 
plaintiffs’  agents,  and  the  matter  was  directly  in  issue. 


April  28.  Meredith,  C.  J.: — This  is  an  appeal  by  the 
defendants  from  an  order  of  Mabee,  J.,  dated  January  11th, 
1906,  requiring  their  manager  to  attend  at  his  own  expense 
and  to  answer  certain  questions  which  he  had  refused  to 
answer  upon  his  examination  for  discovery. 

The  action  is  for  libel,  and  the  appellants  plead,  among  other 
defences,  that  of  qualified  privilege. 

Two  questions  are  raised  by  the  appeal. 

The  first  is  as  to  the  right  of  the  respondents  to  discovery 
of  the  sources  of  the  information,  belief  in  the  truth  of  which 
the  appellants  plead  by  their  defence  of  qualified  privilege. 

Whatever  differences  of  opinion  there  may  at  one  time  have 
been  as  to  the  right  of  a plaintiff  in  an  action  of  libel  where 
the  defence  of  qualified  privilege  is  set  up  to  discovery  of  the 
source  of  the  information  on  which  the  defendant  alleges  that 
he  relied  in  making  the  statement  for  which  he  is  sought  to  be 
made  liable,  it  is  now  settled  that  the  plaintiff  has  that  right  : 
Elliott  v.  Garrett,  [1902]  1 K.B.  870,  872;  White  v.  Credit 
Reform  Association  and  Credit  Index,  Limited,  [1905]  1 K.B. 
653 ; Plymouth  Mutual  v.  The  Traders’  Publishing  Associa- 
tion (1906)  22  Times  L.R.  266. 

The  first  ground  of  appeal  therefore  fails. 

The  second  question  is  as  to  the  right  of  the  respondents  to 
discovery  of  the  names  and  addresses  of  the  persons  to  whom 
the  alleged  libel  was  published. 

Primd  facie,  at  all  events,  the  respondents  are  entitled  to 
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the  discovery  sought.  The  inquiry  they  desire  to  pursue  is 
undoubtedly  relevant  to  the  issues  in  the  action  or  some  of 
them  and  on  the  question  of  damages.  The  learned  Judge  from 
whose  order  the  appeal  is  brought  was  of  opinion  that  requiring 
the  answers  to  be  given  was  not  oppressive  to  the  appellants, 
and  that  the  information  sought  was  not  desired  by  the  respon- 
dents for  any  purpose  outside  of  the  action,  and  in  that  opinion 
I agree.  There  is  therefore  no  reason  why  the  appellants  should 
not  be  required  to  give  the  information  which  is  sought  to  be 
obtained. 

Although  Parnell  v.  Walter,  24  Q.B.D.  441,  was  disapproved 
of  in  Whittaker  v.  The  Scarborough  Post  (1896),  12  Times  L.  R. 
488,  the  reasons  for  the  holding  in  the  latter  case  that  the  plaintiff 
was  not  entitled  to  discovery  as  to  the  extent  of  the  circulation 
of  the  defendant’s  newspaper  appear  to  me  to  be  applicable  only 
to  actions  for  libel  published  in  a newspaper  and  not  to  such  a 
case  as  this  where  the  number  and  class  of  persons  to  whom  the 
alleged  libel  was  published  may  be  most  important,  not  merely 
on  the  question  of  damages  but  also  on  the  question  whether 
the  appellants  are  entitled  to  succeed  on  their  defence  of 
qualified  privilege,  for  it  may  be  that  the  information  sought 
may  disclose  the  fact  that  the  alleged  libel  was  published  to 
persons  to  whom  appellants  were  not  justified  in  communicating 
it,  even  though  the  occasion  of  its  publication  to  some  of  them 
may  be  protected  under  the  defence  set  up. 

The  second  ground  of  appeal,  therefore,  also  fails  and  the 
appeal  must  be  dismissed,  and  the  costs  of  it  will  be  to  the 
respondents  in  any  event  of  the  action. 

Teetzel,  J.,  concurred. 

Britton,  J.: — I agree  that  the  appeal  should  be  dismissed. 
At  first  I thought  the  cited  cases  very  conflicting,  but  a careful 
reading  of  them  shews  that  not  to  be  so.  The  distinction  is 
drawn  between  an  action  for  a libel  published  in  a newspaper, 
and  other  actions  for  libel  and  defamation.  The  decision  now 
is  that  a proprietor  of  a newspaper  ought  not,  unless  under 
special  circumstances,  to  be  forced  to  give  the  source  of  the 
information  on  which  the  libel  was  published,  and  that  is  so 
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whether  the  defence  raises  the  question  of  “ qualified  privilege” 
or  of  “ fair  comment.” 

The  present  case  as  to  the  first  point  taken  by  appellants 
seems  to  be  fully  covered  by  White  v.  Credit  Reform  Association 
and  Credit  Index , Limited,  [1905]  1 K.B.  653. 

The  last  case  is  that  of  Plymouth  Mutual  v.  The  Traders 
Publishing  Association,  22  Times  L.  R.  266,  which  follows 
Hennessy  v.  Wright,  24  Q.B.D.  445. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  y.  Bank  of  Montreal.  C.  a. 

1906 

Bills  of  Exchange — Forged  Cheques — Crown — Forgeries  by  Cleric  in  Government  

Department — Payment  by  Bank — Negligence — Pass-Book — Duty  of  Cus-  April  23. 
tomer  to  Check  Accounts — Settlement  of  Accounts — Audit  Act — Estoppel — 

Laches — Deposit  of  Checks  in  Other  Banks — Liability  Over — Duty  of  Know- 
ing Customer' s Signature  — Alteration  in  position  — Mistake  — Liability  as 
Between  Two  Innocent  Parties — R.S.C.  1886,  ch.  29,  sec.  30. 

A clerk  in  one  of  the  departments  of  the  Dominion  government  forged  several 
cheques  upon  the  bank  account  kept  by  the  department  with  the  defendants, 
in  the  manner  set  out  in  the  judgment,  and  deposited  the  forged  cheques  to 
his  own  credit  with  other  banks  (third  parties).  The  cheques  went  through 
the  clearing  house,  and  were  paid  by  the  defendants.  The  forgeries  were 
not  discovered  for  some  months  ; the  clerk  who  executed  them  was  the  per- 
son intrusted  with  the  duty  of  checking  the  bank  account  and  examining 
the  pass-book. 

In  an  action  on  behalf  of  the  Crown  to  recover  the  amount  of  the  forged 
cheques,  which  had  been  charged  by  the  defendants  against  the  department’s 
accounts,  the  defendants  contended  that  the  right  to  recover  was  barred  by 
the  omission  or  neglect  by  officers  of  the  government  of  duties  which  the 
ordinary  customer  owes  to  his  bank  : — 

Held,  even  if  there  had  been  a breach  of  duty  or  negligence,  or  omission 
on  the  part  of  the  plaintiff,  it  would  not  avail  the  defendant  bank,  for  the 
Crown  is  not  bound  by  estoppel  nor  responsible  for  the  negligence  or  laches 
of  its  servants. 

As  to  the  claim  against  the  third  party  banks — 

Per  Moss,  C.J.O.  : — Where,  in  the  ordinar}T  course  of  dealing,  there  comes 
through  one  bank  to  another,  a cheque  purporting  to  bear  the  signature  of 
a customer  of  the  latter  which  accepts  it,  the  implication  is  that  it  was  so 
dealt  with  in  reliance  upon  knowledge  of  the  customer’s  signature,  and  not 
upon  any  supposed  representation  or  warranty  of  its  genuineness  by  the 
bank  presenting  it. 

Per  Maclaren,  J.A.  : — The  third  party  banks  were  justified  in  assuming  that 
the  defendant  bank  could  best  determine  whether  the  signatures  were 
genuine  or  not,  and  it  was  a fair  inference  that  the  defendant  bank  would 
know  from  bank  usage  that  the  third  party  banks  would  rely  on  such  know- 
ledge and  take  the  fact  of  payment  by  the  defendant  bank  as  equivalent  to 
a representation  that  the  cheques  were  genuine,  and  would  be  likely  to  act 
upon  it.  The  defendant  bank  might,  therefore,  properly  be  held  liable  on 
the  ground  of  estoppel.  The  third  party  banks  could  not  be  held  to  have 
warranted  the  genuineness  of  the  forged  cheques  merely  by  demanding  pay- 
ment of  them  without  endorsing  them  ; and  having  placed  them  to  the  credit 
of  the  forger  before  presenting  them  to  the  defendant  bank  for  payment, 
they  presented  them  as  holders  for  value. 

The  effect  of  receipt  from  a bank  of  a pass-book  and  vouchers,  and  their  reten- 
tion without  comment,  by  a customer,  considered. 

Judgment  of  Anglin,  J.,  reported,  10  O.L.R.  117,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judgment 
of  Anglin,  J.,  reported  10  O.L.R.  117,  where  and  in  the  judg- 
ment of  this  Court  the  facts  are  fully  stated.  The  appeal  was 
argued  on  November  13th,  14th  and  15th,  1905,  before  Moss, 

C.J.O. , and  Osler,  Garrow,  and  Maclaren,  JJ.A. 
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G.  F:  Shepley,  K.C.,-  and  J.  F.  Orde , for  the  Bank  of  Mon- 
treal, contended  that  no  duty  lay  on  the  Bank  of  Montreal  to 
know  the  signatures  of  the  officers  of  the  Crown  ; and  that 
this  was  not  a case  of  estoppel,  but  of  a contractual  relation- 
ship which  had  arisen  between  the  Crown  and  the  Bank,  em- 
bodying a positive  agreement  as  to  amounts : Scholfield  v. 
Earl  of  Londesborough,  [1896]  A.C.  514,  523  ; Orr  & Barber  v. 
Union  Bank  of  Scotland  (1854),  1 Macq.  513;  Bank  of  Ire- 
land v.  Trustees  of  Evans'  Charities  in  Ireland  (1855),  5 H.L. 
389  ; Ogilvie  v.  West  Australian  Mortgage  and  Agency  Cor- 
poration, [1896]  A.C.  257,  270  ; Bank  of  England  v.  Vagliano 
Bros.,  [1891]  A.C.  115;  Leather  Manufacturers  Bank  v.  Mor- 
gan (1886),  117  U.S.  96;  that  as  to  the  third  party  banks, 
there  was  an  implied  warranty  of  title  by  them  of  the  genuine- 
ness of  the  cheques,  and  they  were  bound  to  indemnify  the 
Bank  of  Montreal : Sheffield  Corporation  v.  Barclay,  [1905] 
A.C.  392  ; Wilkinson  v.  Johnson  (1824),  3 B.  & C.  428  ; Paget 
on  Banking  (1904  ed.)  pp.  144-6,  150  ; Chalmers  on  Bills  of 
Exchange,  6th  ed.,  p.  211  ; Chitty  on  Prerogatives,  p.  366. 

W.  Barwick,  K.C.,  and  J.  H.  Moss,  for  the  Crown,  contended 
that  there  had  been  no  laches  in  fact,  and  that  laches  cannot  be 
imputed  against  the  Crown  ; that  there  had  been  no  settled 
account,  for,  in  the  first  place,  the  person  giving  the  receipt  had  no 
such  authority,  and  in  the  second  place,  it  was  merely  an  informal 
memorandum, — only  a tentative  statement  subject  to  correction. 
They  relied  on  the  reasons  and  cases  in  the  judgment  of  Anglin, 
J.,  and  cited  also  Johnson  v.  The  King  (1903),  8 Ex.  C.R.  360  ; 
and  Black  v.  The  Queen  (1899),  29  S.C.R.  693. 

W.  R.  Riddell,  K.C.,  and  R.  B.  Matheson,  for  the  Quebec 
Bank,  contended  that  the  plaintiffs’  action  did  not  lie  at  all : sec. 
30  of  Audit  Act,  R.S.C.  1886,  ch.  39  ; Attorney -General  for 
Trinidad  v.  Bourne,  [1895]  A.C.  83 ; that  under  the  Bills  of 
Exchange  Act,  1890,  53  Viet.  ch.  33,  sec.  54  (b),  (D.)  the  Bank 
of  Montreal  being  the  acceptors  of  the  drafts  or  cheques 
were  precluded  from  denying  the  signatures  of  the  drawers  : 
Ashpitel  v.  Bryan  (1863),  3 B.  & S.  474,  479  ; that  where  a per- 
son who  has  received  payment  upon  a forged  cheque  has  acted 
in  good  faith,  and  the  banker  has  not  given  notice  of  the  mis- 
take until  after  the  position  of  the  payee  has  been  altered  the 
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bank  cannot  recover:  Smith  v.  Mercer  (1815),  6 Taunt.  76; 
Deutsche  Bank  ( London  Agency)  v.  Berire  (1894),  1 Com.  Cas. 
255  ; Imperial  Bank  of  Canada  v.  Bank  of  Hamilton , [1903] 
A.C.  49,  58  ; that  bankers  are  bound  to  know  the  signatures 
of  their  customers  even  as  against  all  persons  dealing  with  the 
bank:  Paget  on  Banking,  p.  167  ; Bank  of  Commerce  v.  Union 
Bank  (1850),  3 N.Y.  230;  Goddard  v.  Merchants  Bank  (1850), 
4 N.Y.  147  ; National  Park  Bank  v.  Ninth  National  Bank 
(1871),  46  N.Y.  77 ; Continental  National  Bank  v. National  Bank 
of  Commonwealth  (187 2),  50  N.Y  575;  National  Bank  of  Com- 
merce v.  National  Mechanics  Bank  of  New  York{  1873),  35  N.Y. 
( S.  C.  )2  8 2 ; Marine  National  Bank  v.  National  City  Bank  (1873-4), 
36  N.Y.(S.C.)  470,  59  N.Y.  67  ; Casco  Bank  v.  Keene  (1865), 
53  Me.  103  ; Levy  v.  Bank  of  the  United  States  (1802),  4 Dali. 
234;  Bank  of  the  United  States  v.  Bank  of  Georgia  (1825),  10 
Wheat.  333  ; that  the  Quebec  bank  were  either  holders  for  value, 
and  therefore  protected  or  simply  agents  for  collection  : Paget 
on  Banking,  p.  144  ; Union  Bank  of  Lower  Canada  v.  Ontario 
Bank  (1880),  24  L.C.  Jur.  309  ; Capital  & Counties  Bank, 
Limited  v.  Gordon,  [1903]  A.C.  240.  They  also  cited  Cham- 
bers v.  Miller  (1862),  13  C.B.N.S.  125  ; Pollard  v.  Bank  of 
England  (1871),  L.R.  6 Q.B.  623. 

J.  A.  Ritchie,  for  the  Sovereign  Bank. 

G.  F.  Henderson,  for  the  Royal  Bank,  referred  to  Morse  on 
Banks  and  Banking,  4th  ed.,  sec.  489  ; Gaden  v.  The  Newfound- 
land Savings  Bank , [1899]  A.C.  281,  and  contended  that  when 
the  government  is  dealing  with  commercial  matters  the  ordinary 
commercial  rules  apply. 

Orde , in  reply. 


C.  A. 
1906 

Rex 

v. 

Bank 

OF 

Montreal. 


April  23.  Moss,  C.  J.O. : — This  action  was  tried  by  Anglin,  J., 
without  a jury,  and  from  the  judgment  pronounced  by  him 
the  defendants,  the  Bank  of  Montreal,  appeal. 

The  action  is  on  behalf  of  the  Dominion  of  Canada  and  is 
in  form  for  the  recovery  from  the  Bank  of  Montreal  of  the  sum 
of  $75,705,  representing  the  amount  of  twelve  cheques  paid 
out  by  the  bank  and  charged  against  the  account  of  the 
Receiver-General  of  Canada — that  is,  debited  to  the  account  as 
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payments  properly  made  on  behalf  of  that  Department  of  the 
Government. 

Some  objection  to  the  form  of  the  action  was  suggested  but 
it  appeared  that  this  had  been  a matter  of  arrangement  between 
the  parties  the  real  object  being  to  ascertain  the  rights  of  the 
parties. 

The  defendants,  the  Bank  of  Montreal,  caused  the  third 
party  banks  to  be  brought  in,  claiming  repayment  or  indemnity 
by  them  in  the  event  of  it  being  held  that  the  amounts  were 
not  properly  chargeable  to  the  plaintiff’s  account.  And  on  the 
application  of  the  defendant  bank  in  presence  of  counsel  for 
the  third  party  banks,  an  order  was  made  enabling  the  third 
party  banks  to  appear  and  defend  the  action  and  appear  at  the 
trial,  give  evidence,  cross-examine  witnesses  and  take  such  part 
therein  as  they  were  advised,  a privilege  of  which  they  availed 
themselves.  It*  was  also  directed  that  the  question  of  the  right 
of  the  defendant  bank  to  claim  indemnity  or  relief  over  should 
be  tried  immediately  after  the  trial  of  the  issues  between  the 
plaintiff  and  the  defendant  bank.  And  this  course  was  followed 
and  all  questions  and  issues  raised  affecting  the  respective  rights 
of  the  parties  were  dealt  with  and  disposed  of  at  the  trial. 

The  learned  trial  Judge  determined  in  favour  of  the  plaintiff 
and  also  held  that  the  defendant  bank  was  not  entitled  to  any 
indemnity  over  against  any  of  the  third  party  banks.  And 
the  defendant  bank  appeals  on  both  branches  of  the  judgment. 

The  case  has  been  elaborately  dealt  with  in  the  judgment  of 
the  learned  trial  judge  where  the  facts  are  fully  noted. 

On  the  appeal  against  the  judgment  in  favour  of  the  plain- 
tiff the  ground  mainly  relied  on  and  most  strenuously  urged  was, 
that  there  is  arising  out  of  the  relation  of  banker  and  cus- 
tomer, an  obligation  on  the  latter  to  examine  the  state  of  his 
account  as  shewn  from  time  to  time  by  his  pass-book  and 
returned  cheques  or  vouchers  and  upon  failure  to  do  so  or  upon 
failure,  after  having  done  so,  to  raise  objection  the  customer  is 
to  be  deemed  to  have  waived  or  forfeited  all  right  to  there- 
after rectify  the  account.  And  it  was  urged  that  this  was  a 
contractual  obligation  not  resting  merely  on  estoppel  by  change 
of  position  or  otherwise,  but  on  the  banker’s  right  to  insist 
upon  an  implied  contract  by  the  customer  that  he  shall  under 
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such  circumstances  be  bound  as  upon  an  account  finally  and 
conclusively  settled  between  the  parties. 

It  was  essential  to  the  success  of  the  appeal  that  counsel  for 
the  defendant  bank  should  take  this  position  for  they  conceded 
in  effect  that  the  doctrine  of  estoppel  as  applied  between  sub- 
ject and  subject  is  not  applicable  to  a case  between  the  Crown 
and  a subject ; and  the  point  insisted  on  was  that  the  Crown 
was  bound  by  its  contracts  and  that  the  plaintiff’s  position  in 
regard  to  the  bank  account  in  question  was  that  of  a contractor 
with  the  defendant  bank. 

I am  not  prepared  at  present  to  fully  accept  the  proposi- 
tion that  even  in  the  case  of  a banker  and  a private  individual 
customer  there  is  by  contract  any  such  obligation  upon  the 
latter  as  is  contended  for.  As  at  present  advised  I am  not 
prepared  to  go  beyond  the  view  of  Sir  John  Paget  quoted  by 
the  learned  trial  Judge,  to  the  effect  that  but  little  reliance  can 
be  placed  on  the  pass-books  as  precluding  a customer  from 
disputing  debits  which  have  appeared  in  the  book  both  when 
delivered  to  him  and  returned  by  him  without  objection,  or 
from  denying  the  genuineness  of  his  signature  to  cheques 
which  represent  such  debits  and  have  been  returned  paid  with 
the  book  and  retained  by  the  customer  without  comment.  But 
even  in  cases  where  the  customer  has  been  held  precluded  of 
his  right  to  rectify  the  account  the  decisions  appear  to  rest 
upon  the  usual  grounds  of  estoppel  by  conduct  such  as  delay, 
acquiescence,  change  of  position  and  the  like,  and  not  on  con- 
tractual obligation.  And  in  the  present  case  the  arguments  for 
the  defendant  bank  on  this  branch  of  the  case,  in  whatever  form 
they  are  advanced  or  in  whatever  light  they  are  considered,  seem 
eventually  to  resolve  themselves  into  the  proposition  that  the 
Crown  can  be  and  is  estopped  by  the  acts  or  negligence  of  its 
servants  and  is  therefore  not  in  a position  to  deny  the  propriety 
of  the  payments  claimed  to  have  been  made  on  its  behalf.  And 
once  the  case  is  brought  back  to  that  proposition  the  authorities 
seem  to  make  it  clear  that  that  furnishes  no  answer  to  the 
plaintiff’s  demand. 

On  the  other  branch  of  the  appeal — that  against  the  third 
party  banks — the  argument  is  first  that  these  banks  by  present- 
ing the  cheques  in  question  to  the  Bank  of  Montreal  for,  and 
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receiving  payment,  warranted  their  genuineness  or  impliedly 
undertook  to  indemnify  the  bank  in  case  they  proved  not  to  be 
genuine.  Each  of  the  third  party  banks  had  received  the 
respective  cheques  which  they  presented  to  the  Bank  of  Mon- 
treal without  any  suspicion,  or  ground  for  suspicion,  as  to  their 
genuineness.  They  were  deposited  with  them  by  Martineau  to 
the  credit  of  accounts  which  he  had  opened,  in  the  case  of  the 
Quebec  Bank  in  the  name  of  Chas.  Cote,  in  the  case  of  the 
Sovereign  Bank  in  the  name  of  Chas.  D.  Cote,  and  in  the  case  of 
the  Royal  Bank  in  his  own  proper  name. 

Neither  of  the  first  two  named  banks  knew  that  the  name 
used  by  the  depositor  was  not  his  true  name,  and  all  the  third 
party  banks  acted  in  good  faith  in  receiving  the  cheques  and 
placing  them  to  the  account  of  the  depositor.  They  forwarded 
them  to  the  Ottawa  Clearing  House  in  the  usual  course ; there 
they  were  dealt  with  in  the  usual  manner,  and  in  due  course 
they  came  to  the  defendant  bank  which  honoured  them  and 
debited  the  amounts  to  the  appropriate  Government  accounts. 
The  amounts  of  the  deposits  made  by  Martineau  in  the  third 
party  banks  were  drawn  out  by  him  and  so  far  as  appears  the 
third  party  banks  received  no  benefit  from  the  transactions. 
They  did  not  endorse  the  cheques  or  become  parties  to  them,  so 
as  to  render  themselves  liable  on  that  footing.  All  that  can  be 
said  is  that  they  received  them  on  deposit  at  their  respective 
banking  houses  and  on  their  behalf  they  were  presented  through 
the  clearing  house  to  the  Bank  of  Montreal,  which  accepted  them 
as  cheques  of  their  customer  and  paid  them  without  question. 
Months  elapsed  before  there  was  any  notification  to  the  third 
party  banks  of  the  want  of  genuineness  of  the  cheques  and  in 
the  meantime  and  long  before  the  receipt  of  the  notification, 
Martineau  had  withdrawn  the  amounts  at  his  credit. 

It  cannot  be  pretended  that  the  defendant  bank  paid 
the  cheques  upon  the  faith  of  any  representation  of  the  third 
party  banks  as  to  their  genuineness.  It  paid  in  reliance  upon  a 
belief,  the  truth  of  which  it  was  in  a much  better  position  to 
ascertain  and  know  than  the  third  party  banks,  that  the 
cheques  were  duly  and  properly  signed,  and  were  the  authentic 
and  genuine  cheques  of  their  customer.  Can  there  in  this  deal- 
ing between  the  Bank  of  Montreal  on  the  one  hand,  and  the 
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third  party  banks  on  the  other,  be  implied  any  warranty  by  the 
latter  or  any  agreement  or  undertaking  to  indemnify  the  former  ? 
If  in  the  ordinary  course  of  dealing  there  comes  through  one 
bank  to  another  a cheque  purporting  to  bear  the  signature  of  a 
customer  of  the  latter,  which  accepts  it,  pays  it  and  charges  it 
to  the  customer,  ought  not  the  implication  to  be  that  it  was  so 
dealt  with  in  reliance  upon  knowledge  of  the  customer’s  signa- 
ture, and  not  upon  any  supposed  representation  or  warranty  of 
its  genuineness  by  the  bank  presenting  it  ? The  latter  ought 
not  to  be  held  to  be  doing  more  than  tendering  the  paper  to  be 
honoured  or  not,  as  the  customer’s  bank  may  decide.  It  is  not 
in  the  position  of  a company  under  an  obligation,  statutory  or 
otherwise,  to  perform  a ministerial  duty,  and  the  presenting 
bank  has  no  right  to  compel  the  payment.  The  matter  is  left 
to  the  judgment  of  the  customer’s  bank  to  determine  whether 
or  not  to  honour  the  cheque.  The  holder  in  good  faith  pre- 
sents it  for  payment  and  the  bank  to  which  it  is  presented 
makes  the  payment  without  objection.  I do  not  think  that  in 
these  circumstances  there  is  sufficient  to  render  the  presenting 
bank  liable  as  upon  a warranty  or  indemnity  the  result  of  which 
would  be  to  relieve  the  paying  bank  from  any  responsibility  to 
exercise  care  in  paying  or  diligence  in  notifying  discovery  of  its 
mistake.  In  such  cases  it  must  be  a question  of  fact  whether 
the  circumstances  are  such  as  to  raise  an  implication  of  a 
contract  for  indemnity,  per  Lord  Davey  in  The  Mayor , etc., 
Sheffield  Corporation  v.  Barclay,  [1905]  A.C.  392,  at  p.  401  ; 
and  the  circumstances  in  the  present  case  are  such  as  to  justify 
the  conclusion  that  there  was  no  implied  contract  of  indemnity. 
The  third  party  banks  therefore  are  under  no  liability  to  the 
defendant  bank  on  the  ground  of  implied  indemnity  or  warranty. 

The  other  ground  upon  which  it  is  sought  to  render  them 
liable  is  mistake  of  fact.  The  defendant  bank  claims  to  be 
entitled  to  receive  back  the  payments  as  made  under  a mistake 
of  fact.  But  against  this  claim  are  the  countervailing  circum- 
stances which  are  detailed  and  dealt  with  by  the  learned  trial 
J udge.  There  was  very  great  delay  in  ascertaining  the  want  of 
genuineness  of  the  cheques,  and  in  the  meantime  the  position  of 
the  third  party  banks  had  been  altered  to  their  prejudice.  It 
is  impossible  that  they  could  now  be  restored  to  the  position 
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they  held  at  the  time  of,  and  for  some  time  after,  the  payments 
to  them  b}7  the  defendant  bank.  Their  conduct  has  been  blame- 
less throughout,  and  even  if  the  defendant  bank  be  regarded  as 
an  innocent  party  the  third  party  banks  should  be  awarded  the 
stronger  position. 

The  case  is  in  my  judgment  not  governed  by  the  case  of 
Imperial  Bank  v.  Bank  of  Hamilton,  [1903]  A.C.  49,  in  which 
the  facts  were  very  different.  There  there  was  no  question  as  to 
the  genuineness  of  the  signature,  the  forgery  was  in  altering  the 
amount  and  there  was  an  almost  immediate  discovery  of  the 
forgery  followed  by  an  immediate  notice  and  demand  and  in  the 
meantime  nothing  had  transpired  to  materially  affect  or  change 
the  situation  as  it  was  when  the  payment  was  made.  The 
defence  was  based  on  the  assumed  absolute  right  to  retain  the 
money  in  the  absence  of  notice  or  demand  on  the  same  day  as 
the  payment  was  made.  That  ground  failing  there  was  really 
no  defence  for  there  were  no  countervailing  equities  or  circum- 
stances operating  to  bar  the  plaintiff’s  claim. 

The  appeal  should  be  dismissed. 


Maclaren,  J.A.: — The  defendant,  the  Bank  of  Montreal,, 
appeals  against  the  judgment  of  Anglin,  J.,  who  tried  the  case 
without  a jury,  and  who  gave  judgment  in  favour  of  the  plain- 
tiff for  $71,731.75,  and  dismissed  the  claim  of  the  defendant  for 
indemnity  against  the  third  party  banks. 

The  action  was  brought  by  the  Dominion  Government  to 
recover  from  the  Bank  of  Montreal  the  sum  of  $75,705,  the 
amount  of  twelve  forged  cheques  which  the  bank  at  its  Ottawa 
branch  had  charged  up  against  the  account  of  the  Militia 
Department.  The  forgeries  were  committed  by  one  Martineau, 
a clerk  in  the  department,  who  forged  the  names  of  the  two 
officers  authorized  to  sign  departmental  cheques. 

The  first  of  these  cheques  he  made  payable  to  the  order  of 
Chas.  Cote,  a name  assumed  by  him  for  the  purpose  of  his 
frauds.  He  had  opened  an  account  in  the  Quebec  Bank, 
Ottawa,  in  that  name,  on  December  13th,  1901,  by  making  a 
small  deposit,  and  on  December  18th,  he  indorsed  and  deposited 
this  cheque  which  was  in  due  course  sent  through  the  Ottawa 
clearing  house,  and  paid  the  following  day  by  the  Bank  of 
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Montreal  on  which  it  was  drawn.  The  bank  charged  it  up  to 
the  Militia  Department  in  what  was  called  the  Letter  of  Credit 
Account.  This  was  followed  at  intervals  up  to  May,  1902,  by 
five  similar  cheques  which  were  dealt  with  in  like  manner,  and 
aggregating  $20,005.  In  July,  1902,  he  forged  four  cheques 
amounting  to  $30,200  which  he  made  payable  to  the  order  of 
Chas.  D.  Cote,  a name  assumed  by  him,  and  which  he  indorsed 
and  deposited  in  the  Sovereign  Bank,  where  he  had  opened  a 
small  account  in  that  name  the  previous  month.  In  October, 
1902,  he  forged  two  cheques  for  $25,500  payable  to  him  in  his 
own  name.  These  he  indorsed  and  deposited  in  the  Royal 
Bank  where  he  had  had  an  account  since  October,  1901.  All 
these  cheques  were  forwarded  through  the  clearing  house  and 
paid  in  due  course  by  the  Bank  of  Montreal. 

His  forgeries  were  not  discovered  until  February,  1903. 
The  disclosure  was  delayed  by  his  having  sent  a letter  in 
August,  1902,  in  the  name  of  the  accountant  of  the  department 
to  the  bank  directing  it  to  transfer  certain  cheques  from  the 
departmental  account  for  the  fiscal  year  1901-1902  to  the 
account  for  the  year  1902-1903,  which  covered  the  amount  of 
his  forged  cheques  paid  during  the  year  1901-1902.  When 
arrested  he  had  practically  drawn  out  all  the  monies  in  these 
accounts  and  had  in  his  possession  the  sum  of  $12,433.77  which 
was  handed  over  to  the  Government.  The  rest  of  the  money 
had  been  lost  almost  entirely  in  unfortunate  speculations  in  the 
stock  market. 

The  account  of  the  Militia  Department  in  the  Bank  of  Mon- 
treal at  Ottawa  was  a large  and  active  one.  The  number  of  its 
cheques  paid  by  the  bank  during  the  month  of  December,  1901, 
which  included  Martineau’s  first  forgeries,  was  1,348.  The 
aggregate  of  the  cheques  paid  in  July,  1902,  a list  of  which  is 
printed  in  the  appeal  book  as  a sample,  amounted  to  nearly 
$400,000. 

Instead  of  furnishing  the  department  with  a pass-book  like 
an  ordinary  customer,  in  which  the  debits  and  credits  would  be 
entered  up  from  time  to  time,  the  bank  entered  all  cheques  paid 
on  what  are  called  pass-book  sheets,  which  it  sent  together  with 
the  cheques  as  vouchers  every  day  or  nearly  so  to  the  depart- 
ment by  registered  letter  addressed  to  the  accountant.  It  was 


C.  A. 

1906 

Rex 

v. 

Bank 

of 

Montreal. 
Maclaren,  J.A. 


4 1 — VOL.  XI.  O.L.R. 


604 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1906 

Rex 

v. 

Bank 

of 

Montreal. 
Maclaren,  J.A. 


part  of  the  duties  assigned  to  Martineau  to  check  over  and 
compare  these  lists  with  the  cheques  and  the  books  of  the  depart- 
ment and  to  report  as  to  their  correctness.  At  the  end  of  each 
month  a complete  statement  was  sent  shewing  all  cheques  paid 
during  the  month,  the  letters  of  credit  and  the  monies  received 
during  the  month  by  the  bank,  and  the  balance  at  the  credit  of 
the  department,  and  enclosing  any  cheques  not  previously  sent. 
Accompanying  this  would  be  a receipt  to  be  signed  by  the 
accountant  acknowledging  that  he  had  received  the  cheques 
entered  in  the  statement  which  he  had  examined  and  that  he 
found  the  balance  to  be  correct. 

These  statements  were  handed  to  Martineau  to  compare 
with  the  cheques  and  the  books,  and  on  his  reporting  them  to 
be  correct  the  accountant  or  his  assistant  would  sign  the  receipt 
and  return  it  to  the  bank.  Some  of  these  receipts  specify  the 
number  of  cheques,  others  are  for  “ all  cheques  entered  in  the 
statement.” 

Martineau  was  of  course  on  the  outlook  for  the  forged 
cheques,  as  they  would  reach  the  Bank  of  Montreal  the  next 
business  day  after  he  deposited  them,  and  would  be  sent  to  the 
department  on  the  day  following  their  payment.  He  immedi- 
ately destroyed  them,  but  they  were  included  in  the  pass-book 
lists  with  the  genuine  cheques  and  were  receipted  for  by  the 
accountant  to  the  bank.  The  “balances  for  each  month  from 
December,  1901,  to  January,  1903,  which  were  thus  acknow- 
ledged to  be  correct  were  arrived  at  by  charging  up  against  the 
department  the  forged  cheques. 

The  trial  Judge  acquits  the  Bank  of  Montreal  from  any 
negligence  with  regard  to  these  cheques  except  as  to  one  for 
$3,819.04  deposited  in  the  Quebec  Bank,  which  Martineau, 
when  examined  as  a witness,  said  had  borne  the  name  of  only 
one  of  the  two  officials,  the  other  having  been  omitted  by 
inadvertence.  This  cheque  having  been  destroyed  as  well  as 
the  others,  his  statement  could  not  be  verified  ; but  the  Judge 
accepted  his  testimony  with  regard  to  it. 

At  the  close  of  each  month  the  department  sent  one  copy  to 
the  Receiver-General,  and  another  copy  to  the  Auditor-General, 
of  a list  of  all  the  cheques  issued  during  the  month  and  their 
amounts.  After  the  latter  had  satisfied  himself  of  its  correct- 
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ness,  he  requested  the  Receiver-General  to  issue  to  the  bank  his 
cheque  for  the  amount  and  it  was  countersigned  by  the  Auditor- 
General.  This  was  called  a re-imbursement  cheque  and  was 
placed  to  the  credit  of  the  Receiver-General’s  account  in  the 
bank.  The  cheques  of  the  Militia  Department  which  had  been 
on  their  payment  charged  only  against  the  letter  of  credit 
account  were  thereupon  charged  against  the  account  of  the 
Receiver-General.  The  trial  Judge  was  under  the  impression 
that  these  reimbursement  cheques  were  made  up  from  the  list 
of  cheques  paid  during  the  month  by  the  bank,  the  forged 
cheques  destroyed  by  Martineau  having  been  in  each  case 
omitted  therefrom.  He  was  of  opinion  that  the  bank  was  guilty 
of  negligence  in  not  having  observed  that  the  reimbursement 
cheques  were  so  much  smaller  than  the  amounts  paid  out  by  the 
bank  during  the  months  in  which  these  forged  cheques  were 
paid.  It  appears  to  be  clear,  however,  from  the  testimony  of 
Mr.  Borden,  the  accountant  of  the  department,  and  of  Mr. 
Ridley,  the  teller  of  the  bank,  when  they  were  recalled  at  the 
close  of  the  case  that  these  reimbursement  cheques  were  made 
out  to  cover  the  amount  of  the  cheques  issued  by  the  depart- 
ment^during  the  month,  and  not  the  amount  of  those  paid  by 
the  bank.  This  was  admitted  to  be  the  case  by  the  counsel  for 
the  plaintiff  in  the  course  of  the  argument  before  us.  As  the 
departmental  cheques  were  sent  over  the  whole  Dominion  there 
would  be  a large  number  of  them  outstanding  at  the  end  of 
each  month,  probably  largely  in  excess  of  the  amount  of  the 
forgeries.  The  bank  being  placed  each  month  in  possession  of 
funds  more  than  sufficient  to  cover  the  cheques  it  had  paid,, 
would  naturally  not  be  put  upon  enquiry. 

The  trial  Judge  has  reviewed  very  fully  the  leading  English 
and  American  cases  in  which  the  effect  of  the  receipt  from  a 
bank  of  a pass-book  and  vouchers,  and  their  retention  by  a 
customer  have  been  considered  and  discussed.  He  comes  to  the 
conclusion  that  under  the  principles  laid  down  in  Leather  Manu- 
facturers Bank  v.  Morgan,  117  U.S.  96,  and  Be  Frees  Critten  v. 
Chemical  National  Bank  (1902),  171  N.Y.  219,  the  customer 
might  be  held  in  the  United  States  to  be  estopped  from  object- 
ing where  he  had  failed  to  check  over  his  pass-book  himself,  or 
had  not  exercised  reasonable  supervision  over  the  clerk  to  whom 
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he  had  entrusted  it,  under  circumstances  where  he  would  not 
be  estopped  in  England.  In  support  of  this  conclusion  he  refers 
particularly  to  the  case  of  Chatterson  v.  London  and  Counties 
Bank,  a summarized  report  of  which  appears  in  Paget  on  Bank- 
ing, at  p.  120  et  seq.,  and  also  to  the  cases  discussed  in  Hart  on 
Banking  at  pp.  200-203. 

It  is  to  be  observed  that  in  most  of  these  cases  the  question 
considered  is  whether  the  customer  who  receives  his  pass-book 
and  vouchers  owes  a duty  to  the  bank  to  examine  them,  and 
whether  he  is  estopped  from  objecting  if  he  does  not  do  so,  or 
does  not  object  before  the  bank  has  altered  its  position.  In  the 
present  case  there  is  more.  The  department  regularly  notified 
the  bank  each  month  that  the  cheques  and  statement  had  been 
examined  and  the  balance  had  been  found  to  be  correct.  Such 
receipts  are  not  at  all  on  the  same  footing  as  those  that  are 
frequently  signed  at  a bank  by  the  messenger  of  the  customer 
when  he  receives  the  cheques  and  vouchers  at  the  end  of  the 
month  or  at  other  periods.  These  latter  can  have  little  bind- 
ing effect  unless  there  be  an  express  or  implied  contract  that  the 
customer  will  examine  them,  and  report  within  a reasonable 
time  as  to  their  correctness.  Ordinarily  the  retention  of  the 
pass-book  and  the  vouchers  without  objection  could  only 
operate  against  the  customer  where  there  existed  such  a contract 
by  way  of  estoppel,  and  where  the  facts  of  the  particular  case 
were  such  as  to  justify  the  application  of  this  doctrine. 

The  claim  of  the  defendant  that  the  receipts  acknowledging 
the  correctness  of  the  monthly  statements  and  balances  were 
settlements  of  the  accounts  between  the  department  and  the 
bank  is  answered  in  the  judgment  appealed  from  by  referring 
to  section  30  of  the  Audit  Act,  R.S.C.  (1886),  ch.  29,  and  claim- 
ing that  the  only  mode  of  settling  such  accounts  is  the  one  there 
pointed  out,  namely,  by  the  Receiver-General  and  the  Auditor- 
General  giving  reimbursement  cheques  to  cover  proper  payments 
by  the  bank.  That  however  convenient  in  practice  the  send- 
ing of  the  pass-book  sheets,  and  the  taking  of  the  receipts  and 
acknowledgments  from  the  department  might  be,  it  could  not 
be  a substitute  for  the  mode  of  settlement  prescribed  by  the 
Audit  Act.  And  that  as  none  of  these  reimbursement  cheques 
covered  the  Martineau  forgeries,  there  was  no  binding  settle- 
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ment  which  included  or  recognized  them.  In  answer  to  this  it 
is  claimed  by  the  bank  that  the  Audit  Act  only  governs  the 
internal  administration  of  the  departments  of  the  Government 
and  was  not  intended  to  regulate  or  vary  as  between  the 
Government  and  the  bank  the  usual  relations  and  obligations 
between  a bank  and  its  customer. 

The  principal  ground,  however,  upon  which  the  defence  of 
the  bank  was  disposed  of  in  the  Court  below  was  the  broad  one 
that  the  King  is  not  bound  by  estoppel,  and  that  the  Crown  is 
not  responsible  for  the  negligence  laches  or  torts  of  its  servants. 
A number  of  English  authorities  and  some  cases  in  our  Courts 
are  cited  in  support  of  this  proposition.  United  States  cases 
are  also  referred  to  as  shewing  that  the  same  principle  is 
applied  in  that  country  to  the  Government  and  its  officers  and 
servants. 

In  the  argument  of  the  present  appeal  before  us  counsel  for 
the  Bank  of  Montreal  admitted  that  the  doctrine  of  estoppel 
was  not  applicable  to  the  Crown.  It  was  also  admitted  that 
according  to  our  law  in  the  absence  of  contract  the  customer  of 
a bank  was  not  bound  to  examine  his  pass-book  ; but  it  was 
claimed  that  if  he  did  examine  it,  and  contracted  with  reference 
to  it,  he  would  be  bound,  and  there  would  then  exist  the  con- 
tractual relation  of  a settled  account.  It  was  argued  that  if 
the  department  had  not  settled  the  account  for  December,  1901, 
as  was  done,  then  the  forgeries  would  have  been  stopped,  and 
there  would  have  been  a loss  of  only  $3,115.04,  the  amount  of 
the  first  two  cheques  which  were  paid  in  that  month. 

Notwithstanding  the  ingenious  argument  of  the  defendant’s 
counsel  on  this  point,  I am  utterly  unable  to  see  how,  under  the 
facts  and  circumstances  of  this  case,  the  receipts  given  by  the 
accountant  can  operate  to  prevent  the  plaintiff  from  correcting 
the  mistakes  that  were  made  in  them,  or  avail  as  a defence  to 
this  action,  unless  they  are  sufficient,  in  connection  with  the 
other  facts  to  create  an  estoppel.  To  my  mind  it  is  either  a 
question  of  estoppel  or  no  valid  defence  at  all.  If  the  plaintiff* 
is  precluded  from  going  behind  the  receipts,  and  shewing  the 
real  facts  it  must  be  only  because  he  is  estopped  from  doing  so 
by  the  conduct  of  his  officers  and  servants. 

On  this  branch  of  the  case  I am  consequently  of  opinion 
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that  the  judgment  appealed  from  is  correct  and  ought  to  he 
affirmed. 

There  remains  to  be  considered  the  appeal  of  the  Bank  of 
Montreal  against  that  part  of  the  judgment  of  Anglin,  J.,  which 
dismissed  its  claim  for  indemnity  against  the  three  banks  which 
presented  the  forged  cheques  for  payment. 

The  trial  Judge  has  found  that  there  was  no  negligence 
with  respect  to  these  cheques  on  the  part  of  any  of  the  banks, 
except  that  of  the  Bank  of  Montreal  respecting  the  one  which 
bore  the  name  of  only  one  of  the  officials  of  the  department. 
He  absolves  the  Quebec  Bank  from  negligence  with  regard  to 
this  one  on  the  ground  that  there  is  no  evidence  that  it  was 
aware  of  the  fact  that  the  departmental  rule  required  two 
signatures.  He  has  also  found  as  a fact  that  the  third  party 
banks  did  not  indorse  the  cheques  in  question  ; but  that  they 
merely  stamped  their  names  upon  them  for  the  purpose  of 
identification  and  of  indicating  that  they  were  their  property. 

In  support  of  the  appeal  against  the  third  party  banks,  the 
appellant  urged  two  main  grounds  : (1)  That  the  money  having 
been  paid  under  a mistake  it  might  be  recovered  back  ; and  (2) 
that  these  banks  in  presenting  the  forged  cheques  and  demand- 
ing payment  warranted  their  genuineness. 

There  can  be  no  doubt  that  money  paid  under  a mistake  of 
fact  can  be  recovered  back  as  money  had  and  received  unless 
there  are  special  circumstances  which  would  render  this  inequit- 
able, such  for  instance,  as  payment  to  an  agent  who  in  good  faith 
has  paid  it  over  to  his  principal : Bavins  v.  London  & South 
Western  Bank , [1900]  1 K.B.  270.  Each  of  the  collecting  banks 
in  this  case  had  placed  to  the  credit  of  Martineau  the  face  value 
of  the  respective  cheques  before  they  were  presented  to  the 
Bank  of  Montreal  for  payment  so  that  they  did  not  present  them 
as  his  agent  but  as  holders  for  value  : Capital  and  Counties 
Bank , Limited , v.  Gordon , [1903]  A.C.  240. 

The  third  party  banks  not  having  indorsed  any  of  these 
cheques,  there  was  no  person  to  whom  it  would  have  been 
necessary  to  give  notice  of  dishonour  in  case  payment  had  been 
refused,  and  there  is  no  ground  for  the  application  of  the  strict 
rule  laid  down  in  Cocks  v.  Masterman  (1829),  9 B.  & C.  902,  and 
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London  & River  Plate  Bank  v.  Bank  of  Liverpool,  [1896]  1 Q.  B. 
7.  See  Imperial  Bank  v.  Bank  of  Hamilton,  [1903]  A.C.  49. 

The  evidence  in  this  case  shews  conclusively  that  with 
regard  to  each  one  of  these  cheques  if  payment  had  been  refused 
or  if  notice  of  the  forgery  had  been  given  shortly  after  pay- 
ment, the  banks  could  have  protected  themselves  as  the 
proceeds  were  still  in  their  hands.  As  to  the  two  cheques 
deposited  in  the  Royal  Bank  instructions  were  given  to  the 
ledger  keeper  not  to  allow  Martineau  to  withdraw  any  of  the 
money  until  after  payment  by  the  Bank  of  Montreal  and  none 
of  the  money  was  actually  withdrawn  until  several  days  later. 
The  Quebec  Bank  had  a rule  requiring  notice  to  be  given  before 
withdrawal  and  this  was  printed  in  the  pass-book  given  to 
Martineau,  but  the  rule  was  not  always  strictly  enforced. 

Martineau’s  forgeries  were  perpetrated  so  skilfully  that  it 
has  been  held  that  the  Bank  of  Montreal  was  not  guilty  of 
negligence  in  honouring  the  cheques.  No  doubt  a bank  is  bound 
to  know  the  signature  of  its  customer  and  is  liable  to  him  if  it 
pays  on  a forged  signature  even  if  there  be  no  negligence.  But 
it  is  said  that  it  is  under  no  such  obligation  or  liability  to  the 
holder  of  paper  purporting  to  bear  the  signature  of  the 
customer,  or  to  any  person  but  the  customer  himself. 

Can  the  fact  that  the  bank  paid  these  cheques  be  taken  as 
a representation  that  they  were  genuine  upon  which  the  collect- 
ing banks  were  entitled  to  rely  ? No  doubt  if  it  had  made  an 
express  representation  to  that  effect  and  it  had  been  acted  upon 
it  would  be  bound.  There  is  direct  evidence  that  the  Royal 
Bank  did  in  fact  rely  upon  the  action  of  the  Bank  of  Montreal, 
and  it  is  a fair  inference  from  the  facts  that  the  other  banks  did 
so  as  well.  They  were  justified  in  assuming  that  the  Bank  of 
Montreal  would  be  the  best  possible  parties  to  determine  whether 
the  signatures  were  genuine  or  not,  and  I think  it  a fair  infer- 
ence that  the  Bank  of  Montreal  would  know  from  the  usage  of 
bankers  that  the  collecting  banks  would  probably  rely  on  such 
knowledge  and  would  take  the  fact  of  payment  by  it  as  equival- 
ent to  a representation  that  the  cheques  were  genuine  and 
would  be  likely  to  act  upon  it. 

To  hold  the  Bank  of  Montreal  liable  on  the  ground  of 
estoppel  under  the  circumstances  is  not  in  my  opinion  in  con- 
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flict  with  the  decision  of  the  Privy  Council  in  the  Imperial 
Bank  v.  Bank  of  Hamilton , [1903]  A.C.  49,  as  one  of  the 
grounds  given  for  the  judgment  in  that  case  was  that  no  loss 
had  been  occasioned  by  the  delay  in  giving  notice  of  the  mis- 
take (p.  58). 

In  support  of  the  second  ground,  namely,  that  the  collecting 
banks  in  demanding  payment  of  the  forged  cheques  warranted 
their  genuineness,  counsel  for  the  appellant  relied  strongly  on  the 
judgment  of  the  House  of  Lords  in  Sheffield  Corporation  v. 
Barclay  f 1905]  A.C.  392,  which  reversed  the  decision  of  the  Court 
of  Appeal  cited  in  the  judgment  of  Anglin,  J.,  in  support  of  the 
opposite  doctrine.  That  was  the  case  of  a forged  power  of 
attorney  for  the  transfer  of  corporation  stock  and  it  was  held 
in  the  House  of  Lords  that  the  respondents  who  had  presented 
it  and  requested  the  corporation  to  transfer  the  stock  were 
bound  to  indemnify  the  corporation  upon  an  implied  contract 
that  the  power  of  attorney  was  genuine.  No  authority  was 
cited  to  us  that  would  extend  this  liability  to  the  holder  of  an 
instrument  in  the  form  of  a bill  or  cheque  who  presented  it  to 
the  drawee  for  payment  without  indorsing  it,  and  I am  not 
aware  of  any  such  authority. 

No  doubt  there  are  decisions  in  England  and  the  United 
States,  as  well  as  in  our  own  Courts,  to  the  effect  that  the 
drawee  of  a bill  or  cheque  who  pays  it  on  the  forged  signature 
of  the  drawer  has  no  right  of  action  against  the  bond  fide  holder 
to  whom  he  has  paid  it,  and  a number  of  these  decisions  are 
referred  to  in  the  judgment  appealed  from.  It  is  not  necessary, 
however,  to  go  so  far  in  the  present  case. 

I am  of  opinion  that  on  the  ground  of  estoppel  the  appel- 
lant must  fail.  The  repeated  payments  of  these  cheques  were  to 
my  mind  sufficient  to  lead  the  third  party  banks  to  believe  that 
the  Bank  of  Montreal  was  willing  to  assume  responsibility  for 
these  cheques  as  genuine. 

The  appeal  from  this  part  of  the  judgment  of  the  Court 
below  should  also  be  dismissed. 

Osler  and  Garrow,  JJ.A.,  concurred,  in  the  result. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

GlGNEC  d-  c- 

y 1906 

The  Municipal  Corporation  of  the  City  of  Toronto.  April  30. 

Municipal  Corporations — Highway — Repair — Notice. 


Sources  of  recurring  and  repeated  danger  on  a street  are  to  be  watched  and 
guarded  against  by  a municipality. 

Where  a contractor  for  taking  down  a building  had  laid  planks  on  a sidewalk, 
which  were  fastened  at  both  ends  with  iron  straps  to  keep  them  together, 
which  straps  were  raised  from  time  to  time  by  teams  and  waggons  passing 
over  the  planks,  leaving  a space  between  the  straps  and  the  planks  into  which 
a passer-by  put  her  foot  and  was  thrown  to  the  ground  and  injured  : — 

Held , that  when  the  normal  condition  of  a sidewalk  is  disturbed,  it  is  the 
' primary  duty  of  a municipal^  to  see  that  in  its  altered  state  it  is  kept  in 
proper  repair,  and  in  a busy  and  much  frequented  place  in  excellent  repair  ; 
and  that  when  the  source  of  danger  has  existed  in  a crowded  street  of  a city 
for  two  weeks  or  even  somewhat  less,  notice  of  the  want  of  repair  and  of 
dangerous  condition  will  be  attributed  to  the  authorities. 

In  this  case  the  corporation  was  held  liable  notwithstanding  there  was  evidence 
of  repair  by  nailing  down  the  straps  when  discovered  to  be  loose. 

Judgment  of  Britton,  J. , affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judgment 
at  the  trial. 

The  action  was  brought  by  a husband  and  wife  against  the 
corporation  of  the  city  of  Toronto  for  an  injury  to  the  wife, 
who,  in  walking  along  a sidewalk  in  a central  part  of  the  city, 
had  tripped  and  fallen  by  reason  of  putting  her  foot  under  a 
hoop  iron  strap  placed  across  some  planks  to  keep  them  together 
on  the  sidewalk. 

The  contractor  for  pulling  down  a building  adjoining  the 
sidewalk,  one  Kelly,  had  been  made  a third  party  at  the 
instance  of  the  defendant  corporation. 

The  action  was  tried  at  Toronto  on  the  7th  of  February, 
1906,  before  Britton,  J.,  without  a jury. 

J.  M.  Godfrey  and  T.  N.  Phelan , for  the  plaintiffs. 

Fullerton , K.C.,  and  Fred.  R.  MacKelcan , for  the  defendants. 

A.  F ashen,  for  the  third  party. 

It  appeared  that  the  third  party  in  order  to  protect  the 
sidewalk  and  provide  a passage  over  it  to  and  from  the  street 
for  the  teams  and  waggons  removing  the  debris  had  placed 
planks  thereon  lengthwise  with  the  sidewalk  and  at  a right 
angle  to  the  street. 
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These  planks  were  fastened  at  -both  ends  with  hoop  iron 
bands  or  straps  to  keep  them  together  as  the  teams  and  waggons 
passed  over  them. 

By  degrees  these  straps  became  loose,  from  the  passing  and 
repassing  over  and  jolting  of  the  planks,  and  a space  was  left 
between  the  straps  and  the  planks  ; and  in  this  space  the  female 
plaintiff  put  her  foot  in  walking  along  the  sidewalk  and  over 
the  planks  and  was  thrown  to  the  ground  and  injured. 

The  learned  trial  Judge  found  on  the  evidence,  that  such  a 
strap  was  a dangerous  obstruction  ; that  the  female  plaintiff  was 
injured  and  was  not  guilty  of  any  contributory  negligence  ; that 
the  corporation  had  allowed  the  contractor  to  place  the  planks 
where  they  were  and  should  have  seen  that  they  were  not  in  a 
dangerous  condition  ; that  they  did  not  do  so,  but  left  that  duty 
to  the  contractor,  who  had  notice  and  did  not  attend  to  it ; and 
that  the  corporation  was  responsible  for  his  neglect ; and  gave 
judgment  in  favour  of  the  plaintiffs,  $ 100  for  the  husband,  and 
$250  for  the  wife,  with  judgment  over  against  the  contractor 
as  third  party. 

From  this  judgment  the  defendants  appealed  to  a Divisional 
Court  and  the  appeal  was  argued  on  the  12th  of  April,  1906, 
before  Boyd,  C.,  Magee,  and  Mabee,  JJ. 

Fullerton,  K.C.,  and  Fred.  R.  MacKelcan,  for  the  appeal. 
The  city  can  here  be  made  liable  only  for  its  own  default  and 
there  is  no  such  default,  because,  no  notice,  either  actual  or  con- 
structive, of  the  defect  was  proved : Howard  v.  The  Corpora- 
tion of  the  City  of  St.  Thomas  (1889),  19  O.R.  719  ; Rice  v. 
Town  of  Whitby  (1898),  25  A.R.  191 ; Toronto  Street  R.W.  Co. 
v.  Dollery  (1886),  12  A.R.  679  ; Howarth  v.  M’Gugan  (1893), 
23  O.R.  396,  at  p.  402  ; Denton’s  Municipal  Negligence  (High- 
ways), 243;  Williams’  Municipal  Liability  for  Tort  208.  There 
was  a right  of  access  by  teams,  waggons  and  pedestrians  across 
the  sidewalk  to  the  adjoining  property  and  the  placing  of  planks 
to  protect  it  was  within  the  reasonable  user  of  this  right  and  could 
not  be  prevented  by  the  city  : Pratt  & McKenzie’s  Law  of  High- 
ways, 15th  ed.  251  & 252  ; W.  H.  Chaplin  & Co.  v.  Mayor  of  the 
City  of  Westminster,  [1901]  2 Ch.  329,  at  p.  334  ; Lyon  v.  The 
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Wardens,  etc.,  of  the  Fishmongers’  Co.  (1876),  1 App.  Gas.  662,  at 
p.  671  ; Attorney -General  v.  Conservators  of  the  Thames  (1862), 

1 H.  & M.  1 ; The  Vestry  of  St.  Mary,  Newington  v.  Jacobs  (1871), 
L.R.  7 Q.B.  47  ; Dillon’s  Municipal  Corporations,  4th  ed.,  sec.  656, 
sub-secs,  (a)  and  ( b ) ; Lahrs  case  in  footnote,  p.  777, ; Lahr  v. 
The  Metropolitan  Elevated  R.W.  Co.  (1887).  104  N.  Y.  268. 
The  placing  of  the  planks  on  the  sidewalk  was  not  done  under 
contract  with  the  city,  but  in  fact  without  its  consent  and 
as  a matter  of  right,  which  distinguishes  this  case  from  Kirk 
v.  City  of  Toronto  (1904),  8 O.L.R.  730  ; Hardaker  v.  Idle  Dis- 
trict Council,  [1896]  1 Q.B.  335.  To  make  the  city  liable 
through  constructive  notice  of  negligent  construction,  positive 
evidence  of  such  negligence  must  be  given : Rex  v.  Village  of 
Lucknow  (1893),  21  A.R.  1.  No  defective  condition  of  the  side- 
walk is  shewn  sufficient  to  entitle  the  plaintiff  to  recover  : Ray  v. 
The  Corporation  of  the  Village  of  Petrolia  (1874),  24  C.P.  73  ; 
Hutton  v.  The  Corporation  of  the  Town  of  Windsor  (1874),  34 
U.C.R.  487,  at  pp.  494,  495  ; Mason  v.  Town  of  Peterborough 
(1893),  20  A.R.  683 ; Ewing  v.  The  Corporation  of  the  City  of 
Toronto  (1898),  29  O.R.  197. 

Godfrey,  contra.  The  evidence  shews  the  constant  recur- 
rence of  the  defect,  which  proves  the  negligence,  and  what  hap- 
pened could  have  been  anticipated  : Holland  v.  Township  of 
York  (1904),  7 O.L.R.  533 ; Am.  & Eng.  Ency.  of  Law,  2nd  ed., 
vol.  15,  p.  480  ; McGaffigan  v.  City  of  Boston  (1889),  149  Mass. 
289  : Davis  v.  Corry  City  (1893),  154  Penn.  St.  598  ; Badams 
v.  City  of  Toronto  (1896),  24  A.R.  8.  Ewing  v.  Toronto,  supra, 
has  been  overruled  by  Ewing  v.  Hewett  (1900),  27  A.R.  296, 
per  Burton,  C.J.O.,  at  p.  299,  and  per  Lister,  J.A.,  at  p.  303.  The 
city  is  liable  for  the  act  of  a wrong-doer  in  putting  an  obstruction 
on  a highway  : Castor  v.  The  Corporation  of  the  Township  of 
Uxbridge  (1876),  39  U.C.R.  113  ; Maxwell  v.  The  Corporation  of 
the  Township  of  Clarke  (1879),  4 A.R.  460,  at  p.  465  ; Copeland 
v.  The  Corporation  of  the  Village  of  Blenheim  (1885),  9 O.R. 
19.  The  finding  of  fact  is  in  the  plaintiff’s  favour  and  should  not 
be  disturbed  ; Burns  jv.  Corporation  of  City  of  Toronto  (1878), 
42  U.C.R.  560 ; Walton  v.  The  Corporation  of  the  County  of 
York  (1881),  6 A.R.  181  ; Hardaker  v.  Idle  District  Council 
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(1896),  44  W.R.  323.  The  city  should  not  be  allowed  to  shift 
the  responsibility. 

H.  E.  appeared  for  the  third  party. 

Fullerton,  in  reply. 

April  30.  Boyd,  C.  | — The  city  is  charged  with  the  statu- 
tory duty  of  keeping  streets  and  walks  in  repair  and  has 
power  to  appoint  overseers  or  inspectors  to  see  that  due  care  is 
taken  in  preventing  or  removing  obstructions  to  traffic,  etc.  : 
sec,  537  of  the  Municipal  Act,  1903. 

This  duty  is  a somewhat  exacting  one  in  places  where  there 
is  continuous  thronged  and  often  congested  travel  by  pedes- 
trians, such  as  the  site  of  the  present  accident  at  Knox’s  church, 
near  the  corner  of  Queen  and  Yonge  streets. 

For  the  removal  of  debris  from  the  building  being  demol- 
ished, the  defendant  Kelly  (who  had  the  contract)  did  his 
teaming  over  the  granolithic  pavement  or  sidewalk,  and  to 
protect  the  walk  he  laid  down  loose  planks  parallel  with  the 
street  which  were  kept  in  position  and  flush  with  the  walk  by 
a strap  of  hoop  iron  across  each  end  18  inches  from  the  end 
and  fastened  by  nails  to  the  planks. 

The  strap  had  worked  loose,  making  a space  between  the 
plank  and  the  band,  in  which  the  plaintiff’s  foot  or  toe  caught, 
and  she  was  flung  to  the  ground.  This  was  between  eight  and 
nine  on  the  morning  of  twenty-sixth  August.  The  place  is 
within  a short  distance  of  the  street  commissioner’s  office ; 
from  ten  to  twenty  city  officials  passed  over  the  place  every  day 
and  policemen  were  passing  over  it  every  seven  minutes. 

It  was  so  planked  and  fastened  with  a strip  of  hoop  iron 
one-eighth  inch  thick,  kept  in  place  by  round  nails,  and  by 
teaming  over  the  planks  they  would  be  moved  back  and  forth 
so  as  to  raise  the  strip  now  and  again  at  intervals,  particularly 
at  the  outside  of  the  planks.  It  was  there  from  about  the 
first  week  in  August,  three  weeks  before  the  accident  and  it 
was  seen  by  the  plaintiff ’s  husband  raised  in  this  manner  twice,  * 
some  inches,  on  different  days,  and  two  weeks  or  more  before 
his  wife  fell.  The  accident  no  doubt  occurred  from  want  of 
secure  fastening  of  the  keepers  or  strips  on  the  planks. 

After  it  worked  loose  it  would  be  nailed  down  again  by 
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the  workmen.  This  was  done  “ on  different  occasions  ” as  Kelly 
says,  “ at  different  times  ”.  The  planks  were  two  inch  planks 
champered  at  the  ends,  and  Kelly  says,  that  the  plaintiff’s  foot 
tripped  on  the  edge  of  the  plank  and  not  by  reason  of  the  strip 
being  loose — but  that  is  negatived  by  the  finding  of  the  Court. 

Just  after  the  accident,  the  defendants  prove  that  some  nails 
projecting  about  three-eighths  of  an  inch  were  nailed  down  to 
fasten  the  strip — the  same  nails  being  hammered  down  with  a 
brick. 

This  method  of  driving  in  the  same  nails  in  the  same  place 
as  they  got  loose  would  probably  result  in  less  grip  being 
obtained  each  time  and  would  suggest  that  a more  secure  plan 
of  fastening  the  strips  by  nuts  and  bolts  should  have  been 
adopted. 

The  evidence  shews  that  there  was  recurring  want  of 
repair  in  the  use  of  the  nailed  strip  as  applied  to  the  planks, 
and  when  the  strip  was  loose  or  raised  up  it  would  be  a most 
dangerous  trap  for  the  unwary  and  unwarned  by-passer. 

Vigilant  observation  by  the  city  officer  would  have  disclosed 
the  danger  and  no  officer  is  called  to  say  that  any  attention  was 
given  to  the  place.  The  normal  condition  of  the  sidewalk  was 
disturbed,  and  it  is  a primary  duty  of  the  municipality  to  see 
that  in  its  altered  state,  it  is  kept  in  proper  repair — at  this  busy 
and  much  frequented  place,  it  should  have  been  kept  in  excel- 
lent repair. 

It  seems  to  have  depended  very  much  on  how  each  team 
was  driven  over  it,  as  to  whether  the  strap  would  be  close  to 
the  planks  or  be  more  or  less  raised  up.  Proper  inspection 
would  have  ensured  a more  permanent  method  of  making  the 
imposed  planks  steady  and  level — so  as  to  withstand  displace- 
ment by  the  wear  and  tear  of  the  loaded  teams  constantly 
passing  over. 

The  cases  cited  in  the  American  Courts  of  Davis  v.  Corry 
■ City , 154  Penn.  St.  598,  and  McGaffigan  v.  City  of  Boston , 149 
Mass.  289,  are  illustrations  of  the  general  rule  that  sources  of 
recurring  and  repeated  danger  on  a street  are  to  be  watched 
and  guarded  against  by  the  municipality — and  that  when  the 
source  of  danger  has  existed  for  such  a length  of  time  in  a 
crowded  city  street  as  two  weeks  or  even  somewhat  less, 
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notice  of  the  want  of  repair  and  dangerous  condition  will  be 
attributed  to  the  authorities. 

Some  interesting  observations  as  to  the  duty  of  examination 
by  those  in  charge  of  places  frequented  by  the  public  are  found 
in  the  judgment  of  Collins,  M.R.  in  The  Bearn , [1906]  P.  48 
at  pp.  74  & 75. 

Altogether  I see  no  good  reason  to  interfere  with  the  judg- 
ment imposing  primary  liability  on  the  city  or  the  right  of 
indemnity  as  against  the  contractor. 

I would  affirm  with  costs. 


Magee  and  Mabee,  JJ.,  concurred. 

A motion  for  leave  to  appeal  was  subsequently  made  to  the 
Court  of  Appeal  and  argued  on  the  8th  of  May  before  Moss, 
C.J.O.,  Osler,  Garrow,  Maclaren,  and  Meredith,  JJ.A. 

Fullerton,  K.C.,  for  the  motion. 

Godfrey,  contra. 


At  the  conclusion  of  the  argument  judgment  was  given 
refusing  the  motion. 


G.  a.  B. 
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[IN  CHAMBERS.] 

Lefurgey  v.  The  Great  West  Land  Co. 

Discovery — Defendant  Resident  out  of  Ontario — Con.  Rule  If77 — R.S.O.  1897 , 

ch.  73,  sec.  16  U.) 

The  provision  of  R.S.O.  1897,  ch.  73,  sec.  16  (4),  seems  to  contemplate  only 
the  attendance  of  witnesses  at  a trial  and  is  not  applicable  to  the  examina- 
tion of  a party  for  discovery  merely. 

A defendant  resident  in  the  Province  of  Quebec  cannot  be  compelled  under 
Con.  Rule  477  to  attend  for  examination  for  discovery  within  the  Province 
of  Ontario. 

Aliter  where  it  is  sought  to  examine  a plaintiff. 

Meldrum  v.  Laidlaw,  D.C.  12th  December,  1902  (not  reported),  followed. 
Smithy.  Babcock  (1881),  9 P.R.  97,  not  followed. 

This  was  an  appeal  from  the  judgment  of  the  Master  in 
Chambers. 

The  motion  was  for  an  order  under  Con.  Rule  477,  requiring 
a defendant  resident  at  Cookshire  in  the  Province  of  Quebec, 
to  attend  at  Toronto  and  be  examined  for  discovery  there. 

The  motion  was  argued  in  Chambers  on  the  5th  May,  1906. 

G.  B.  Strathy,  for  the  motion. 

J.  E.  Jones , contra. 

May  7.  The  Master  in  Chambers: — The  plaintiff’s 
counsel  relied  on  Smith  v.  Babcock  (1881),  9 P.R.  97,  and  on 
the  provisions  to  be  found  at  p.  876  of  R.S.O.  1897,  as  to  issue 
of  subpoenas.  That  provision  seems  to  contemplate  only  the 
attendance  of  witnesses  at  a trial  and  not  to  be  applicable  to 
the  examination  of  a party  for  discovery  merely. 

In  Lick  v.  Rivers  (1901),  1 O.L.R.  57,  a plaintiff  out  of  the 
jurisdiction  was  required  to  attend  at  Windsor.  But  a defen- 
dant stands  in  a very  different  position.  And  in  Meldrum  v. 
Laidlaw  (12th  Dec.,  1902,  not  reported),  the  Divisional  Court 
held  that  a defendant  resident  in  New  York  could  not  be 
brought  here  for  discovery.  No  subsequent  case  has  been  found 
where  Smith  v.  Babcock  has  been  followed.  A defendant  resident 
in  Ontario  cannot  be  examined  outside  the  county  where  he 
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resides  without  a special  order  under  Rule  444  : [See  Dryden  v. 
Smith  (1897),  17  P.R.  500].  It  would  seem,  therefore,  to  be  a 
fortiori  that  a defendant  resident  out  of  the  Province  cannot 
be  compelled  to  attend  for  examination  within  the  Province, 
unless  there  is  clear  authority  for  such  an  order,  and  a reason- 
able ground  for  making  it.  It  seems  better  to  refuse  the  motion 
and  let  the  matter  be  taken  higher,  if  plaintiffs  so  desire,  and  for 
that  purpose  they  have  leave  to  appeal  to-morrow. 

It  was  stated  on  the  argument  by  defendant’s  counsel,  that 
he  was  willing  that  an  order  should  go  for  examination  of 
defendant  at  his  residence  (or  perhaps  at  Montreal),  unless  the 
parties  agreed  to  take  it  at  Toronto. 

It  seems  that  neither  side  have  yet  made  affidavits  on  pro- 
duction and  this  should  be  done  forthwith  : as  the  point  argued 
is  to  some  extent  new  and  doubtful,  the  costs  may  be  in  the 
cause. 

From  this  judgment  the  plaintiff  appealed  to  a Judge  in 
Chambers,  and  the  appeal  was  argued  on  the  8th  of  May  before 
Meredith,  C.J.C.P. 

James  Bain , for  the  appeal. 

J.  E.  Jones , contra. 

At  the  close  of  the  argument  the  learned  Chief  Justice 
affirmed  the  judgment  of  the  Master  in  Chambers. 


G.  A.  B. 
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[CLUTE,  J.] 

Wampole  & Co.  v.  F.  E.  Earn  Co.,  Limited. 


Contract — Sale  of  Goods — Agreement  as  to  Prices  on  Re-sale — Illegal  Combina- 
tion or  Conspiracy  unduly  to  Enhance  Prices  and  Lessen  Competition — Refusal 
to  Enforce  Contract — Criminal  Code , secs.  516,  5 SO. 

The  plaintiffs,  manufacturing  chemists  and  sole  owners  of  certain  proprietary 
medicines,  brought  this  action  for  damages  and  for  an  injunction  to  restrain 
the  breach  of  two  contracts  entered  into  between  themselves  and  the  defen- 
dants, in  one  of  which  the  defendants  covenanted  not  to  sell  wholesale  any  of 
the  plaintiffs’  preparations  below  the  price  therein  mentioned,  and  in  the  other 
hot  to  sell  the  same  to  any  retailer  except  at  the  prices  therein  mentioned,  and 
then  only  when  such  retailer  had  signed  an  agreement  with  the  plaintiffs. 
The  agreement  was  in  the  form  adopted  by  the  committees  representing  a 
large  part  of  the  wholesale  and  retail  trade  and  the  evidence  shewed  that 
the  commodities  in  question  could  not  be  purchased  by  the  defendants  or 
any  one  else  unless  and  until  they  had  signed  the  agreements  in  question  : — 
Held,  that  the  agreements  were  a breach  of  secs.  516  and  520  of  the  Criminal 
Code,  inasmuch  as  they  unduly  prevented,  and  in  fact  entirely  destroyed 
competition  in  the  articles  referred  to,  and  affected  the  entire  trade  in  such, 
articles. 

This  was  an  action  for  damages  and  an  injunction,  under 
the  circumstances  set  out  in  the  judgment,  which  was  tried  at 
the  non-jury  sittings  at  Toronto,  on  May  3rd  and  4th,  1906. 
before  Clute,  J. 

H.  R.  Frost,  for  the  plaintiffs,  referred  to  Nordenfelt  v.  Maxim 
Nordenfelt  Guns  and  Ammunition  Co.,  Ltd.,  [1894]  A.C.  535  ; 
The  Queen  v.  The  American  Tobacco  Co.  of  Canada  (1897),  3 
Revue  de  Jurisp.  pp.  453,  461,  463  ; Rex  v.  Elliott  (1905),  9 
O.L.R.  648;  Hately  v.  Elliott  ( 1905),  9 O.L.R.  185;  Elliman 
Sons  & Co.  v.  Carrington  & Son,  Limited,  [1901]  2 Ch.  275,  278- 
9;  Garst  v.  Harris  (1900),  177  Mass.  72;  Walsh  v.  Dwight 
(1899),  92  N.Y.  State  Rep.  91  ; Whitwell  v.  Continental  Tobacco 
Co.  (1903),  125  Fed.  Rep.  454;  Hulsev.  Bonsaclc  Machine  Co . 
(1895),  65  Fed.  R.  864,  869  ; Taddy  & Co.  v.  Sterions  A Co., 
[1904]  1 Ch.  354  ; McGruther  v.  Pitcher , [1904]  2 Ch.  306. 

J.  M.  Godfrey,  for  the  defendant,  relied  on  sec.  520  of  the 
Criminal  Code  55-56  Viet.  ch.  29,  D.* 

May  19.  Clute,  J.: — The  plaintiffs’  statement  of  claim  sets 
forth  that  they  are  manufacturing  chemists  and  are  the  sole 

* Set  out  in  judgment. — Rep. 
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owners  and  manufacturers  of  certain  proprietary  medicines  and 
preparations,  which  are  manufactured  by  them  under  their 
private  formula,  among  them  being  Wampole’s  Tasteless  Pre- 
paration Extract  of  Cod  Liver  Oil,  Wampole’s  Antiseptic 
Solution  Formolid,  and  Wampole’s  Formolid  Tooth  Paste. 

On  the  2nd  of  November,  1905,  the  plaintiffs  entered  into 
two  separate  agreements  with  the  defendants.  One  of  the  said 
agreements  was  on  a form  of  contract  used  by  the  plaintiffs  in 
connection  with  their  wholesale  trade,  and  provided  that,  in 
consideration  of  the  plaintiffs  supplying  to  the  defendants  the 
preparations  therein  mentioned,  and  being  those  above  referred 
to,  at  a schedule  of  prices  set  out  in  the  said  agreement,  the 
defendants  covenanted  not  to  sell  wholesale  any  of  the  said  pre- 
parations at  a price  below  those  mentioned  in  the  said  agree- 
ment. 

The  second  agreement  is  on  a form  used  by  the  plaintiffs  in 
connection  with  the  retail  trade,  and  provides,  amongst  other 
things,  that  the  defendants,  in  consideration  of  the  plaintiffs’ 
covenant  to  supply  them  with  the  above  mentioned  preparation 
at  a schedule  of  prices  therein  set  out,  agree  not  to  sell  such 
preparations  to  any  retailer  except  at  the  schedule  of  prices 
mentioned  in  the  said  agreement,  and  then  only  when  such 
retailer  had  signed  an  agreement  with  the  plaintiffs  to  the  same 
effect  as  the  said  agreement  with  the  defendants. 

The  plaintiffs  allege  that  they  have  supplied  the  defendants 
with  their  preparations  in  accordance  with  the  said  agreement 
and  in  every  way  have  carried  out  their  part  of  the  contracts. 

The  plaintiffs  charge  that  the  defendants  have  not  complied 
with  their  covenants  contained  in  the  said  agreements  and  have 
sold  the  preparations  of  the  plaintiffs  at  lower  prices  than  those 
agreed  to  be  observed,  as  set  out  in  the  schedules  to  said  agree- 
ments,  and  the  defendants  refuse  to  observe  and  be  bound  by 
their  covenants  in  the  said  agreements. 

The  plaintiffs  claim  damages  for  breach  of  the  said  contracts 
and  an  injunction  restraining  the  defendants  from  further 
breaches  of  the  same. 

The  defendants  plead  that  the  said  contracts  are  null  and 
void  by  reason  of  being  in  restraint  of  trade.  The  defendants 
further  say  that  if  any  such  agreements  existed,  as  referred  to 
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in  the  plaintiffs’  statement  of  claim,  they  were  procured  by  an 
unlawful  conspiracy  between  the  plaintiffs  and  other  manufac- 
turing chemists  and  the  Association  of  Wholesale  and  Retail 
Druggists,  and  that  the  said  conspiracy  was  entered  into  for  the 
purpose  of  unduly  enhancing  the  prices  of  certain  medicines 
and  such  agreements  are  contrary  to  the  provisions  of  the 
Criminal  Code  relating  thereto,  and  are  null  and  void. 

The  plaintiffs’  manager  was  examined  for  discovery  and  it 
was  agreed  between  the  parties  that  his  examination  should  be 
put  in  as  evidence. 

It  appeared  from  the  evidence  that  the  goods  covered  by  the 
contracts  had  been  supplied  to  the  defendants ; that  the  defend- 
ants had  been  advised  that  the  contract  was  illegal  and  void 
and  had  refused  to  be  bound  by  it,  and  had,  in  fact,  sold  goods 
purchased  at  prices  less  than  the  prices  fixed  by  the  schedules 
in  the  said  agreements  in  breach  of  their  contracts  with  the 
plaintiffs.  The  plaintiffs  were  in  fact  paid  their  prices  for  the 
goods.  The  breach  charged  was  that  the  defendants  were  sell- 
ing at  less  than  the  schedule  prices.  The  plaintiffs’  manager 
explained  how  this  injuriously  affected  their  business.  In  answer 
to  a question  how  these  cut-rate  prices  injured  the  company  he 
said  it  didn’t  do  so  directly  but  indirectly. 

“ Q.  How  ? A.  To  the  extent  if  we  didn’t  have  our  goods 
on  this  restrictive  scale  whereby  the  full  schedule  price  could 
be  maintained  they  would  naturally  sell  their  other  lines  or 
would  try  to  substitute  on  the  customer  some  other  preparation, 
and  that  is  how  we  would  lose.  . . . For  instance,  suppos- 

ing the  retail  druggists  had  to  meet  Mr.  Karn  or  Mr.  Eaton, 
they  would  have,  to  sell  cod  liver  oil  at  70  cents.  Well,  it  costs 
them  almost  that  . . . That  is  simply  a bait,  and  the 

legitimate  druggists — if  I am  a little  legitimate  druggist — I use 
the  word  advisedly — I am  not  going  to  push  that,  and  if  any- 
body comes  in  and  asks  me  for  Wampole’s  remedies  I am  not 
going  to  try  and  sell  them  at  a profit  of  three  or  four  cents  a 
bottle,  I am  going  to  try  and  urge  them  to  buy  some  other 
remedy.  Now,  collectively  throughout  the  Dominion  of  Canada 
that  would  materially  affect  us.” 

He  further  stated  that  there  was  fierce  competition  between 
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the  large  dealers  and  some  retailers  and  that  the  object  of  this 
agreement  was  to  do  away  with  that  competition. 

The  form  of  agreement  used  in  this  case  was  that  adopted 
by  the  plaintiffs  with  their  other  customers  throughout  the 
Dominion.  The  contract  was  approved  by  the  joint  committee 
of  the  Canadian  Wholesale  Druggists’  Association  and  the  drug 
section  of  the  Retail  Merchants’  Association.  The  form  of  con- 
tract was  prepared  by  the  Retail  Merchants’  Association.  The 
witness  goes  on  to  say  that  about  three  and  a half  years  ago  the 
cutting  evil  was  getting  to  be  a very  serious  proposition  for  the 
retail  druggists. 

“ Q.  There  was  fierce  competition  between  the  big  men  and 
the  little  ? A.  Exactly.  Now  the  retail  druggists  with  other 
retail  dealers  formed,  as  I understand  it — I don’t  know,  we 
are  not  members  of  the  Association — formed  the  Retail  Mer- 
chants’ Association  of  Canada,  of  which  there  was  a drug 
section,  which  had  for  its  object,  as  I understand  it,  the  con- 
ducting of  trade  on  what  they  termed  a legitimate  basis. 

“ Q.  What  does  that  mean  ? Getting  good  prices  ? A.  Get- 
ting full  prices — not  excessive  prices  but  full  prices. 

“ Q.  And  to  do  away  with  the  competition  which  you  have 
described  ? A.  To  do  away  with  the  cutting  of  prices. 

“ Q.  That  is  competition  ? A.  Not  exactly  ; I wouldn’t  call 
it  so. 

“ Q.  Anything  that  reduces  prices,  that  is  a matter  of  com- 
petition ? A.  I view  competition  in  a different  light.  In  one 
sense  what  you  say  is  quite  right  and  in  another  it  is  not.  At 
any  rate  this  association  approached  me  through  a committee  of 
the  retail  druggists  and  said  we  want  you  and  leading  sellers  like 
you  to  put  your  cod  liver  oil  and  your  antiseptic  solution  and 
tooth  paste  preparation  on  this  plan,  because  they  said  we  are 
up  against  your  cod  liver  oil  at  67  cents  and  we  can’t  touch  it 
(I  have  seen  it  since  at  67  cents,  we  have  bought  it).  They 
said  we  are  up  against  your  cod  liver  oil  at  67  cents  and  your 
Formoloid  tooth  paste  at  15  cents,  when  your  tooth  paste 
should  have  sold  at  25  cents  and  the  cod  liver  oil  at  SI. 00. 
That  is  cod  liver  oil  we  have  had  on  the  market  for  thirty 
years  and  was  well  known  and  had  a pull.  Well,  they  said,  the 
druggists’  section  of  the  Retail  Merchants’  Association  had  a 
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meeting  yesterday — this  was  about  three  years  and  a half  ago 
— and  we  were  appointed  a committee  to  come  and  urge  you  to 
come  and  adopt  this  plan,  and  I thought  it  over,  for  it  involved 
considerable  expense  on  my  part,  in  fact  the  launching  of  this 
agreement  cost  me  about  SI, 500  for  extra  clerks  and  postage 
and  things,  and  even  now  I have  to  have  two  extra  clerks.  I 
said,  where  is  the  agreement  ? and  they  said,  here  is  the  agree- 
ment that  the  Ozone  people  have — they  were  the  first  to  go  on 
this  plan. 

“ Q.  Scott’s  Emulsion  ? A.  They  were  on  later.  Well,  they 
shewed  me  the  agreement  and  I don’t  know  whether  I referred 
it  to  Mr.  Briggs  or  not,  but  we  went  on  the  plan. 

“ Q.  There  were  a lot  of  other  men  on  this  plan  ? A.  We 
were  one  of  the  early  ones  ; I think  we  were  the  fifth.  Ozone 
I think  were  the  first.  We  went  on  the  plan  having  an  agree- 
ment like  that  and  we  mailed  that  to  the  entire  wholesale  and 
retail  trade.” 

It  would  appear  that  the  first  agreement  that  was  adopted 
was  ineffective  and  in  a suit  which  the  plaintiffs  had  at  Mon- 
treal they  failed  and  in  reference  to  this  he  says  : 

“ So  this  agreement  wouldn’t  stand  and  I was  disgusted  and 
dropped  out  and  I think  I was  out  of  the  plan  for  six  months, 
and  then  I was  selling  my  goods  to  anybody ; if  Karn  wanted 
it  he  got  it — anybody  that  wished  to  buy  the  goods  could  have 
them.” 

“ Q.  There  was  absolutely  free  competition  in  the  goods  ? 
A.  I was  off  the  plan  and  I was  selling  them  to  anybody  that 
would  buy  them. 

“ Q.  And  during  that  time  there  was  free  competition  in  the 
sale  of  these  goods  of  yours  ? A.  During  that  time  the  pur- 
chaser could  sell  them  at  any  price  or  give  them  away  as  far  as 
I was  concerned.  . . . Well,  we  withdrew  from  the  plan 

for  six  months  and  the  retail  drug  trade,  some  of  the  druggists 
seemed  to  be  condemning  us.  Now  the  retail  drug  trade  of 
Canada,  which  involves  2,400  active  accounts  on  my  books  is  of 
more  importance  to  me,  their  good-will  is  of  more  importance  to 
me  than  is  the  money  I would  get  from  Eaton’s  or  Simpson’s  or 
Burgess-Powell  or  Karn’s  for  the  sale  of  these  goods.  In  other 
words  as  a business  man  if  I can  say  to  Mr.  Karn  I refuse  to 
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sell  you  these  goods  up  against  2,400  retailers  who  will  condemn 
me  if  I don’t  try  to  protect  them  with  this  agreement,  I am 
naturally  going  to  throw  over  Mr.  Karn  and  Mr.  Eaton  and  so 
on.  Mr.  Karn  would  do  the  same  thing,  because  I have  about 
2,400  active  accounts.  So  I said  to  the  retail  people,  I will  do 
all  I can  but  I don’t  want  to  be  up  against  an  agreement  that 
won’t  stand  the  tests  of  the  courts,  so  I dropped  out  and  the 
thing  held  fire  for  about  six  months,  and  then  the  committee,  I 
suppose,  composed  of  the  same  people.  . . . they  came  to 

me  again  and  said  that  agreement  was  defective  . . . but 

we  have  another  agreement  ...  So  I adopted  this  agree- 
ment and  I think  it  went  into  force  October  1st.” 

It  further  appeared  that  in  the  present  case  the  defendants 
paid  for  the  cod  liver  oil  preparation  50  cents  a bottle  and  the 
offence  was  that  they  sold  at  79  cents  instead  of  $1.00  ; that 
their  profit  was  22  cents  a bottle  instead  of  43  cents  on  each 
bottle. 

“ Q.  Then  as  I understand  the  effect  of  this  is  that  you  pro- 
vide a way  by  this  agreement  whereby  Karn  and  all  the  other 
retail  druggists  in  this  country  will  not  compete  with  one 
another  by  cutting  prices  ? A.  Only  so  far  as  our  preparations 
are  concerned. 

“ Q.  I am  stating  it  fairly  ? A.  Yes. 

“ Q.  And  apparently  this  agreement  is  the  result,  as  you  say 
at  the  top  of  it,  of  an  agreement  between  the  joint  committees 
of  the  Wholesale  Druggists’  Association  and  the  drug  section  of 
the  Retail  Merchants’  Association  ? A.  Yes. 

“ Q.  And  you  entered  into  it  by  an  agreement  with  the  com- 
mittee of  the  retail  merchants  who  waited  upon  you  ? A.  Just 
so. 

“ Q.  And  having  made  this  agreement  with  the  committee  of 
the  Retail  Merchants’  Association  you  then  entered  into  an 
agreement  with  men  all  over  the  Dominion  of  Canada  whereby 
you  agree  not  to  sell  to  any  one  unless  he  in  turn  agrees  to 
enter  into  this  agreement  with  you  ? A.  Quite  right. 

“ Q.  And  the  whole  purpose  of  the  thing  is  to  bring  about 
such  a condition  of  things  that  everybody  will  be  able  to  sell 
your  cod  liver  oil  at  one  dollar  a bottle  and  that  no  one  will  be 
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allowed  to  sell  at  79  cents  a bottle  ? A.  That  is  it  exactly,  to 
avoid  cutting  of  prices.” 

The  effect  of  these  contracts  is  to  fix  the  prices  at  which 
these  preparations  will  be  sold  to  the  wholesale  trade,  and  the 
prices  at  which  the  same  articles  will  be  sold  by  the  wholesale 
trade  to  the  retail  trade,  and,  lastly,  to  fix  the  prices  at  which 
they  will  be  sold  at  retail. 

Competition,  therefore,  in  these  articles  is  not  only  affected 
but  entirely  destroyed.  The  agreement  exists  not  simply 
between  the  parties  to  this  action  but  affects  the  entire  trade  in 
the  article.  No  one  can  buy  an  article  for  resale,  whether 
wholesale  or  retail,  unless  he  enters  into  one  or  other  of  these 
agreements,  as  the  case  may  be.  Is  this  agreement  contrary 
to  the  Criminal  Code  ? 

Section  516  of  the  Code  defines  a conspiracy  in  restraint  of 
trade  to  be  “ an  agreement  between  two  or  more  persons  to  do 
or  procure  to  be  done  any  unlawful  act  in  restraint  of  trade.” 
Every  one  is  guilty  of  an  indictable  offence,  under  sec.  520  of 
the  Code,  “ who  conspires,  combines  agrees  or  arranges  with 
any  other  person,  or  with  any  railway,  steamship,  steamboat  or 
transportation  company  ” 

“ (a)  to  unduly  limit  the  facilities  for  transporting, 
producing,  manufacturing,  supplying,  storing,  or  dealing  in  any 
article  or  commodity  which  may  be  the  subject  of  trade  or  com- 
merce ; or 

“ (b)  to  restrain  or  injure  trade  or  commerce  in  rela- 
tion to  any  such  article  or  commodity  ; or 

“ (c)  to  unduly  prevent,  limit,  or  lessen  the  manufac- 
ture or  production  of  any  such  article  or  commodity,  or  to 
unreasonably  enhance  the  price  thereof  ; or 

“ (d)  to  unduly  prevent  or  lessen  competition  in  the 
production,  manufacture,  purchase,  barter,  sale,  transportation 
or  supply  of  any  such  article  or  commodity,  or  in  the  price  of 
insurance  upon  person  or  property.” 

In  Rex  v.  Elliott , 9 O.L.R.  648,  an  association  was  formed, 
one  of  the  declared  objects  of  which  was  the  protection  of  its 
members,  who  were  dealers  in  coal,  against  the  shipment  of  coal 
direct  to  consumers  by  the  producers.  It  was  also  formed  to 
prevent  members,  including  any  local  organization  who  had 
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become  members,  from  buying  coal  from  any  producer  who  sold 
direct  to  consumers  or  to  dealers  who  refused  to  maintain  prices 
as  fixed,  and  provision  was  made  for  enforcing  these  rules  by 
fines  and  expulsion.  The  accused  was  held  guilty  of  an  offence 
under  sec.  520  of  the  Code.  Meredith,  J.,  in  giving  judgment, 
said,  at  p.  652  : “ Can  it  be  said  that  a monopoly  of  the  whole 
supply,  by  the  accused  and  the  other  dealers  in  the  commodity 
associated  with  him,  with  the  consequent  power  it  would  give 
them,  whether  exercised  to  the  full  for  their  own  gain  or  not,  is 
not  an  undue  prevention  or  lessening  of  competition  in  the 
supply  of  the  commodity  ? My  answer  to  the  question  must  be 
that  it  is  a dangerous  power,  unfair,  unreasonable  and  unjust 
towards  mankind  at  large  in  the  Province  ; towards  those  who 
might  desire  to  trade  in  the  commodity  without  joining  the 
association  and  becoming  a party  to  the  wrong,  and  towards 
those  who  are  obliged  to  buy,  practically  everyone  ; and,  if  so, 
it  must  assuredly  be  an  undue  prevention  or  lessening  within 
the  meaning  of  the  statute.”  And  again,  at  p.  654 : “ It  would 
be  difficult  for  me  to  suggest  what  would  be  such  an  undue 
lessening  of  such  competition,  if  the  domineering  and  absolute 
control  over  the  commodity  which  the  association  designed  and 
endeavoured  to  get,  and  to  exercise,  be  not  undue.  It  was  not 
merely  endeavouring  to  control  the  market,  but  to  prevent 
altogether  a market  for  the  commodity,  to  give  the  members 
of  the  association  a complete  monopoly  of  it,  to  take  it  out  of 
the  open  market  entirely.” 

The  conviction  was  affirmed  by  the  Court  of  Appeal.  Osier, 
J.A.,  delivering  the  judgment  of  the  Court,  after  referring  to  the 
various  amendments  of  the  law,  says,  at  p.  661  : “ It  is  the  con- 
spiracy to  do  these  things  unduly  which  is  now  made  unlawful 
and  an  offence  within  the  meaning  of  the  section.  . . . The 

right  of  competition  is  the  right  of  every  one,  and  Parliament 
has  now  shewn  that  its  intention  is  to  prevent  oppressive  and 
unreasonable  restrictions  upon  the  exercise  of  this  right;  that 
whatever  may  hitherto  have  been  its  full  extent,  it  is  no  longer 
to  be  exercised  by  some  to  the  injury  of  others.  In  other  words 
competition  is  not  to  be  prevented  or  lessened  unduly , that  is 
to  say,  in  an  undue  manner  or  degree,  wrongly,  improperly, 
excessively,  inordinately,  which  it  may  well  be  in  one  or  more 
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•of  these  senses  of  the  word,  if  by  the  combination  of  a few  the 
right  of  the  many  is  practically  interfered  with  by  restricting 
it  to  the  members  of  the  combination.  The  plain  object  of  this 
association  was  to  restrict  and  confine  the  sale  of  coal  by  retail 
to  its  own  members,  and  to  prevent  any  one  else  from  obtaining 
it  for  that  purpose  from  the  operators  and  shippers.” 

In  the  present  case  the  evidence  shewed  that  the  commodi- 
ties in  question  could  not  be  purchased  by  the  defendants  or  by 
any  one  else  unless  and  until  they  had  signed  the  agreements  in 
•question. 

An  injunction  is  asked  for  upon  the  ground,  that,  although 
the  defendants  have  paid  the  plaintiffs  the  full  price  agreed 
upon  for  the  goods  purchased,  yet  they  have  sold  at  a less  price 
than  that  fixed  by  the  agreement. 

This  agreement  is  used  not  simply  in  relation  to  these  com- 
modities between  the  plaintiffs  and  their  various  customers  but 
is  the  form  adopted  by  the  committees  representing  a large  part 
of  the  wholesale  and  retail  trade  of  Canada.  It  means  that 
nearly  every  commodity  in  common  use  is  to  be  subject  to  a 
hard  and  fixed  contract  which  fixes  the  manufacturer’s  price,  the 
wholesale  price,  and  the  retail  price,  below  which  none  can  sell 
and  no  one  can  purchase  who  is  not  a member  of  the  association 
and  agrees  to  sign  the  contract  in  question.  It  means  that 
competition  is  not  only  unduly  prevented  or  lessened  in  the 
purchase,  barter,  and  sale  of  this  article  but  is  absolutely 
destroyed.  In  the  present  case  the  evidence  also  shewed,  I 
think,  that  the  price  was  unreasonably  enhanced  by  reason  of 
this  agreement. 

Elliman,  Son  & Co.  v.  Carrington  & Son,  Limited,  [1901] 
2 Ch.  D.  275,  was  relied  upon  by  the  plaintiffs.  In  that  case 
the  plaintiffs  who  were  manufacturers  of  goods  sold  them  to 
wholesale  traders  under  an  agreement  whereby  the  purchasers 
bound  themselves  not  to  sell  the  goods  for  less  than  a certain 
specified  price,  and  if  they  sold  to  the  trade  to  procure  a 
similar  signed  agreement  from  every  retailer  whom  they 
supplied.  The  purchasers  sold  some  of  the  goods  to  retail 
traders  without  procuring  from  them  any  such  agreement  as 
provided  by  the  contract  and  it  was  held  that  the  contract 
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A number  of  American  cases  were  also  cited  on  behalf  of  the 
plaintiffs:  Gar st  v.  Harris,  177  Mass.  72;  Walsh  v.  Dwight, 
92  N.Y.  State  Rep.  91  ; Whitwell  v.  Continental  Tobacco  Co., 
125  Fed.  Rep.  454  ; Hnlse  v.  Bonsack  Machine  Co.,  65  Fed. 
Rep.  864,  869  ; Nordenfclt  v.  Maxim  Nordenfelt  Guns  & Am- 
munition Co.,  [1894]  A.C.  535.  These  cases  are  decisions  where 
there  is  no  law  corresponding  to  our  statute,  and  therefore  can 
aid  very  little  in  a decision  of  the  present  case. 

I think  the  statute  was  intended  to  provide  against  agree- 
ments similar  to  the  one  in  question.  The  history  of  the  law 
shews  that  it  was  passed  at  a time  when  the  law  relating  to  the 
protection  of  native  industries  was  being  introduced.  As  an 
objection  to  the  protective  tariff  it  was  argued  that  combinations 
might  be  formed  which  would  destroy  competition  and  so 
enhance  the  price ; that  while  upon  the  one  hand  foreign  goods 
were  excluded,  the  introduction  of  which  might  moderate  the 
price  of  the  article  in  question,  upon  the  other  hand  trade  com- 
binations might  be  formed  which  would  destroy  competition 
and  greatly  raise  the  price  of  the  commodity  to  the  consumers. 
To  meet  that  objection  the  law  against  restraint  of  trade  was 
passed.  It  was  intended  to  prevent  the  very  thing  that  was 
aimed  at  in  the  present  contract,  and  it  is  difficult  to  conceive  of 
a scheme  more  effective  to  destroy  competition  and  to  enhance 
prices  than  the  contract  sued  on.  It  is  the  form  adopted  by  the 
Association  of  Retail  Merchants  in  Canada  and  by  the  Associa- 
tion of  Wholesale  Merchants  in  Canada.  It  thus  included 
to  the  extent  of  the  membership  of  these  various  associations  a 
very  large  part  of  the  trade  in  Canada.  The  result  is  that,  to 
the  extent  that  these  associations  are  able  to  reach  persons 
engaged  in  the  manufacture  and  trade,  they  will  be  able  to 
absolutely  control  the  prices  of  the  various*  commodities  and 
articles  of  trade ; not  only  to  limit  but  to  destroy  competition, 
and  in  effect  to  declare  that  no  one  will  be  permitted  to  deal  in 
their  commodity  who  will  not  first  of  all  bind  himself  to  sell 
the  same  only  at  a fixed  price. 

I find  as  a fact  from  the  evidence  that  the  agreements  in 
question  and  each  of  them  were  procured  by  an  unlawful  con- 
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spiracy  between  the  plaintiffs,  defendants  and  other  manufactur- 
ing chemists  and  the  Association  of  Wholesale  and  Retail 
Druggists,  and  that  the  conspiracy  was  entered  into  for  the 
purpose  of  unduly  preventing  or  lessening  competition  in  the 
purchase,  barter  and  sale  of  the  articles  in  question  being  articles 
of  trade  and  commerce  and  for  the  purpose  of  unreasonably 
enhancing  the  prices  of  said  commodities  and  are  contrary  to 
the  provisions  of  the  Criminal  Code  and  are  null  and  void. 

The  plaintiffs’  action  must  be  dismissed  with  costs. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 
Shaw  v.  Coulter. 


Feb.  17. 
June  2. 


Mortgage — Statute  of  Limitations — Mortgagor  barred — Subsequent  Service  of 
Notice  of  Sale — Effect  of 

After  the  Statute  of  Limitations  has  run  against  a mortgagor  of  lands, 
service  of  a notice  of  sale  by  the  mortgagee  on  the  mortgagor  does  not  give 
the  mortgagor  a right  to  redeem,  the  mortgagee’s  statutory  title  being  in 
no  way  affected  thereby. 


This  was  an  action  tried  before  MacMahon,  J.,  without  a 
jury,  at  Toronto,  on  the  13th  February,  1905. 

The  facts,  so  far  as  material,  are  set  out  in  the  judgment. 

T.  Hyslop,  for  the  plaintiffs. 

D.  C.  Ross,  for  the  defendant. 

February  17,  1905.  MacMahon,  J. : — The  female  plaintiff 
was  the  owner  of  the  land  in  question  situated  on  Sully  Street 
in  the  city  of  Toronto,  which  she  mortgaged  (her  husband 
joining  in  the  mortgage)  to  the  defendant  on  the  8th  September, 
1892,  to  secure  the  repayment  of  $3,500.  On  the  property 
were  five  small  dwelling  houses,  which  when  occupied  rented 
for  about  $8  per  month  each.  These  were  occupied  by  tenants 
at  the  time  the  mortgage  was  given  who  had  been  let  into 
possession  by  Mrs.  Shaw. 

In  January,  1894,  there  was  owing  on  the  mortgage  $562.40 
for  interest  and  taxes.  The  houses  were  all  occupied  at  that  time, 
and  the  defendant  served  notice  on  all  the  tenants  shortly  prior 
to  the  22nd  day  of  January,  1894,  to  pay  rent  to  him,  and  a 
tenant  named  Gardiner  paid  rent  to  him  on  the  22nd  of  that 
month,  being  rent  due  for  the  past  month.  The  defendant 
collected  all  the  rents  between  the  20th  January,  1894,  and  1st 
June,  1904.  None  of  the  tenants  paid  rent  to  Mrs.  Shaw  (the 
mortgagor)  after  1st  January,  1894. 

This  action,  which  is  for  redemption,  was  commenced  on  the 
4th  July,  1904,  the  writ  being  served  on  the  defendant  on  the 
following  day. 

The  defendant  had,  on  the  12th  May,  1904,  served  Mrs. 
Shaw’s  husband  with  notice  of  sale,  and  notice  was  served  on 
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Mrs.  Shaw  on  the  18th  May.  The  property  was  advertised 
and  put  up  for  sale  under  the  notice,  but  the  sale  proved 
abortive,  there  being  no  bidders. 

The  female  plaintiff  sets  this  up  as  creating  a right  in  her 
as  mortgagor  to  redeem. 

The  statute  having  run  for  the  ten  years  necessary  to 
create  a bar  against  the  plaintiffs,  the  serving  of  the  notice  of 
sale  or  the  proceeding  to  sell  under  it  was  a nullity. 

It  was  held  that  an  advertisement  for  the  sale  of  land  is  a 
“ proceeding  ” within  sec.  30  of  R.S.O.  1887,  ch.  102:  Smith 
v.  Brown  (1890),  20  O.R.  165;  and  a notice  of  sale  under  the 
power  of  sale  in  a mortgage  is  also  a “ proceeding  ” within  that 
section:  Pryor  v.  City  Offices  Co.  (1883),  10  Q.B.D.  504;  Neil 
v.  Almond  (1897),  29  O.R.  63;  Re  Woodall  (1904),  8 O.L.R. 
288.  And,  as  pointed  out  by  Meredith,  J.,  in  McDonald  v. 
Grundy  (1904),  8 O.L.R.  113,  at  p.  115,  the  givingof  the  notice, 
the  advertising  of  the  property  and  putting  it  up  for  sale,  were 
“ proceedings  ” which  the  defendant,  the  mortgagee,  was  pre- 
cluded from  taking  after  the  lapse  of  ten  years. 

The  paper  title  of  the  mortgagors  having  been  extinguished 
by  the  running  of  the  statute  for  ten  years,  it  requires  a 
reconveyance  to  revest  the  land  in  them : Armour  on  Titles 
(3rd  ed.),  299  ; Doed.  Perry  v.  Henderson  (1847),  3 U.C.R.  486  ; 
McDonald  v.  McIntosh  (1852),  8 U.C.R.  388 ; Sanders  v. 
Sanders  (1881),  19  Ch.D.  373  ; Dodge  v.  Smith  (1902),  3 O.L.R. 
305;  Chapman  v.  Corpe  (1879),  41  L.T.N.S.  22;  Gray  v. 
Richford  (1878),  3 S.C.R.  431,  at  p.  454,  per  Strong,  J. 

The  action  must  be  dismissed  with  costs. 

From  this  judgment  the  plaintiffs  appealed  to  the  Divisional 
Court. 

On  the  7th  April,  1905,  the  appeal  was  heard  before 
Meredith,  C.J.C.P.,  Britton,  and  Anglin,  JJ. 

T.  Hyslop,  for  the  appellants. 

George  Ross,  for  the  respondent. 

June  2,  1905.  The  judgment  of  the  Court  was  delivered 
by  Anglin,  J. : — Upon  the  argument  it  appeared  that  the 
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evidence  as  to  the  dates  at  which  the  defendant  took  posses- 
sion of  some  of  the  houses  covered  by  his  mortgage  was  not 
sufficiently  explicit.  By  direction  of  the  Divisional  Court  and 
with  the  assent  of  the  parties,  further  evidence  was  given  before 
me  upon  this  point.  [The  learned  Judge  then  set  out  the 
evidence.]  This  evidence,  with  that  adduced  at  the  trial,  puts 
it  beyond  doubt  that  the  mortgagee  had  taken  possession  of 
all  the  houses  in  question,  and  was  in  receipt  of  the  rents 
thereof  from  the  5th  May,  1894,  if  not  earlier. 

For  the  appellants  it  was  contended ; (a)  that  the  evidence 
failed  to  shew  that  the  right  of  redemption  had  been  barred 
as  to  the  entire  mortgaged  premises  ; (b)  that  if  so  barred,  it 
was  revived  by  the  act  of  defendant  in  giving,  on  the  11th 
May,  1904,  what  purported  to  be  a notice  of  exercising  the 
power  of  sale  in  the  mortgage. 

Upon  the  argument  the  Court  expressed  its  view  that,  if  the 
mortgagee  had  been  in  possession  of  the  entire  mortgaged 
premises  for  the  full  statutory  period  of  10  years,  without  any 
acknowledgment  of  the  title  of  the  plaintiffs,  the  giving  of  the 
notice  of  sale  after  that  period  had  elapsed  did  not  revive  the 
extinguished  title  of  the  mortgagors.  (See  Re  Alison  (1879), 
11  Ch.  D.  284;  Markwick  v.  Hardingham  (1880),  15  Ch.  D. 
339,  352.  The  obiter  expression  of  Fry,  J.,  as  to  the  effect  of  a 
subsequent  acknowledgment,  in  Chapman  v.  Corpe  (1879),  41 
L.T.N.S.  22,  if  correctly  reported,  must  have  been  inadvertent.) 

A perusal  of  the  additional  authorities  cited  by  counsel  for 
the  appellants  has  not  affected  our  view  of  the  law  applicable 
to  this  case  ; while  the  additional  evidence  adduced  has  put 
beyond  doubt  the  fact  of  possession  by  the  defendant  of  all  the 
mortgaged  premises  for  the  full  statutory  period  prior  to  his 
giving  the  notice  of  sale  relied  on  by  the  plaintiffs.  Moreover, 
the  notice  itself,  signed,  not  by  the  mortgagee,  but  by  an  agent, 
would  not  b©  sufficient  as  an  acknowledgment  under  the  statute. 

The  appeal  fails  and  must  be  dismissed.  In  view  of  the 
necessity  for  taking  additional  evidence  to  make  defendant’s 
right  clear — evidence  which  he  should  have  adduced  at  the 
trial — he  should  have  no  costs  of  the  appeal. 


G.  F.  H. 
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Bruce  v.  The  Ancient  Order  of  United  Workmen. 


Interpleader — Life  Insurance — Beneficiary  Under  Policy  and  by  Will — Parties — 
Security  for  Costs — Costs  out  of  Fund. 

By  the  terms  of  an  insurance  policy  it  was  made  payable  to  the  wife  of  the 
insured,  mentioning  her  name.  The  insured  had  lived  for  many  years  in 
this  Province  with  a person  who  passed  as  his  wife,  and  by  whom  he  had  a 
family,  and  who  had  possession  of  the  policy ; but  shortly  before  his  death 
he  made  a will  whereby  he  left  the  policy  in  question  to  a person  of  the 
same  name,  who  resided  out  of  the  Province,  whom  he  described  as  his 
wife,  and  to  a daughter  by  name.  On  settling  an  interpleader  issue  to  try 
the  right  to  the  policy,  the  Master  in  Chambers  directed  that  the  legatees 
under  the  will  should  be  plaintiffs,  and  that  they  should  not  be  required  to 
give  security  for  costs,  the  difficulty  having  been  caused  by  the  deceased 
himself ; while  it  might  be  assumed  that  the  costs  of  all  parties  would  be 
made  payable  out  of  the  fund. 

In  Chambers  the  order  was  varied  by  directing  that  the  plaintiffs  should  give 
security  for  costs,  and  that  the  costs  of  the  appeal  and  cross-appeal  should 
be  costs  in  the  cause. 

In  this  matter  an  order  had  been  obtained  for  leave  to  pay 
into  Court  the  moneys  secured  by  a policy  of  insurance  issued 
by  the  defendants,  the  Ancient  Order  of  United  Workmen, 
subject  to  an  issue  to  be  tried.  Upon  the  settling  of  the  terms 
of  the  issue,  questions  were  raised  as  to  who  should  be  plain- 
tiff in  the  issue  and  whether  the  legatees  should  give  security 
for  costs,  and  these  questions  were  argued  before  the  Master  in 
Chambers  on  October  12,  1904. 

W.  J.  Elliott , for  the  plaintiff. 

F.  S.  M earns,  for  the  legatees. 

October  13, 1904.  The  Master  in  Chambers: — One  Robert 
Bruce  many  years  ago  took  out  a policy  in  the  defendant 
company.  It  was  made  payable  to  his  wife  Jane  Bruce.  He 
had  for  many  years  been  living  with  a person  of  that  name 
who  passed  for  his  wife  and  by  whom  he  had  a family.  Shortly 
before  his  death  he  made  a will,  which  has  since  been  admitted 
to  probate.  By  this  he  left  the  policy  in  question  to  another 
Jane  Bruce,  whom  he  described  as  his  wife,  resident  in  Scotland, 
and  to  his  daughter  Elizabeth.  The  money  has  been  paid  into 
Court,  and  it  was  agreed  that  an  issue  must  be  directed. 

Two  points  were  reserved  for  consideration. 
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First,  who  should  be  plaintiff? 

Applying  the  decision  in  Re  Ancient  Order  of  Foresters 
and  Castner  (1890),  14  P.R.  47,  I think  the  legatees  should 
be  the  plaintiffs,  as  the  other  Jane  Bruce  had  the  policy  or 
certificate  in  her  possession  and  would  have  been  paid  had  not 
the  legatees  intervened. 

Second,  should  these  legatees  give  security  for  costs  ? 

I think  not,  for  this  reason  : The  difficulty  has  been  caused 

by  the  act  of  the  insured  himself.  It  may  therefore  be  assumed 
that  the  Court  will  give  costs  to  both  parties  out  of  the  fund  or 
else  give  judgment  for  the  defendants  without  costs.  On  the 
analogy  of  will  cases  the  former  course  will  be  adopted.  So  I do 
not  make  any  order  for  security  at  present. 


From  this  order  there  was  an  appeal  by  the  plaintiff  and 
cross  appeal  by  the  legatees,  under  the  will  to  a Judge  in 
Chambers. 


On  December  4th,  1904,  the  appeal  was  heard  before 
Magee,  J.,  in  Chambers,  when  the  same  counsel  appeared. 

February  6,  1906.  Magee,  J. : — The  benefit  certificate  was 
payable  to  Jane  Bruce,  wife  of  the  assured.  That  was  in  1884. 
He  was  then  and  had  been  for  several  years  living  in  Toronto 
with  one  Jane,  known  as  Jane  Bruce,  his  wife,  and  he  continued 
to  live  with  her  till  his  death  at  Toronto  in  May,  1903.  By 
his  will  he  calls  her  his  housekeeper,  and  bequeaths  the  certifi- 
cate to  another  Jane  Bruce,  living  in  Scotland,  whom  he  calls 
his  wife,  and  Elizabeth  Jane  Bruce,  his  daughter,  living  in  the 
same  place.  The  latter  Jane  Bruce  was  originally  Jane 
Munroe.  She  alleges  that  she  was  married  to  him  on  12th 
April,  1861,  in  Scotland,  and  that  he  deserted  her  about  1869, 
after  four  children  were  born  to  them.  The  Jane  in  Ontario, 
who  was  formerly  Jane  Robertson,  alleges  that  she  was  married 
to  Robert  Bruce  in  Scotland  about  1869,  and  they  came  at  once 
to  America,  and  lived  together  ever  since,  and  that  two  children 
were  born  to  them. 

Each  claims  to  have  been  his  lawful  wife,  and  disputes  the 
title  of  the  other. 

After  his  death  the  claimant  in  Ontario  produces  the 
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benefit  certificate,  and  says  it  was  given  by  him  to  her  as  being 
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The  claimant  in  Scotland  produces  the  usual  certified  copies  Bruce 
of  the  registry  of  her  marriage.  The  claimant  in  Ontario  has  Ancient 
not  as  yet  done  so,  but  can  point  to  the  long  residence  together  United*" 
and  acknowledged  marital  relationship.  Workmen. 


The  money  is  claimed  from  the  benefit  society  on  both  sides, 
and  Jane  Bruce  of  Toronto  follows  up  her  claim  by  an  action 
against  the  society  to  recover  it.  In  that  action  the  inter- 
pleader is  ordered. 

The  Scottish  claimants  have  the  declaration  of  benefit  in 
the  will  in  their  favour.  But  if  the  Ontario  claimant  was 
really  the  wife  of  the  member,  while  he  might  have  changed 
the  benefit  in  favour  of  his  children,  he  could  not  change  it 
over  to  strangers,  and  the  Ontario  wife  should  not  be  pre- 
judiced by  a declaration  by  him  to  which  she  is  not  a party. 
The  certificate  was  issued  here,  where  he  and  she  lived.  She 
was  the  only  one  then  known  to  the  society  or  to  members  as 
Jane  Bruce  the  wife,  and  but  for  the  will  would  in  all  pro- 
bability have  been  paid  the  money. 

The  evidence  so  far  is  somewhat  more  precise  in  favour  of 
the  fact  of  the  marriage  alleged  b}^  the  Scottish  claimants,  but 
there  may  be  other  questions,  and  the  parties  cannot  be 
expected  to  produce  all  their  evidence  at  this  stage.  The  issue 
does  not  start  with  the  assumption  that  either  was  validly 
married. 

The  Master,  I think,  properly  considered  that  the  claimants 
in  Scotland  should  be  plaintiffs,  as  attacking  the  recognized 
status  of  the  Ontario  claimant,  even  assuming  that  the  certifi- 
cate was  not  in  her  possession  as  distinct  from  that  of  the. 
deceased. 

But  then,  they  being  the  attacking  parties  and  plaintiffs,, 
why  should  not  the  ordinary  rule  as  to  the  security  for  costs 
from  non-residents  be  applied  ? The  Master  thought  the 
difficulty  had  been  caused  by  the  assured  himself,  and  it  was 
probable  that  costs  would  not  be  ordered  to  be  paid.  But,  if 
the  Ontario  claimant  be  proved  to  be  the  lawful  wife,  her 
husband  could  not  make  any  change  of  the  beneficiaries  against 
her  in  favour  of  the  Scottish  claimants,  and  she  would  be 
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entitled  to  the  whole  fund,  and  it  should  not  be  reduced  by  her 
having  to  pay  her  own  costs,  much  less  the  costs  of  the  other 
side.  The  trial  Court  may  well  consider  that  the  principle 
cannot  be  invoked  on  which  the  courts  act  when  a testator 
confers  a benefit  and  at  the  same  time  creates  doubts  as  to  it 
which  give  rise  to  litigation — there  the  hand  which  gives  has 
the  right  to  take  away.  If  the  Ontario  claimant  had  to 
bring  her  action  against  the  society,  she  would  have  had  some 
one  within  the  jurisdiction  responsible  for  costs.  If  the 
Scottish  claimants  had  to  bring  action  against  the  society  or 
against  the  Ontario  claimant,  they  would  have  had  to  give 
security.  They  are  in  no  worse  position  now,  and  should  give 
security.  See  Knickerbocker  Trust  Go.  of  New  York  v.  Webster 
(1896),  17  P.R.  189,  and  Book  v.  Book  (1901),  1 O.L.R.  86. 

Costs  of  the  appeal  by  the  Scottish  claimants  to  be  costs  in 
the  cause  to  the  Ontario  claimant. 

Costs  of  the  appeal  by  the  Ontario  claimant  to  be  costs  in 
the  cause. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 

McKergow  v.  Comstock. 

Defamation  — Libel — Discovery — Examination  of  Plaintiff — Absence  of  Justifi- 
cation— Qualified  Privilege — Honest  Belief — Relevancy  of  Questions. 

In  an  action  for  libel  in  which  the  defendant  has  pleaded  qualified  privilege 
to  which  the  plaintiff  has  replied  malice,  the  defendant,  although  he  has 
not  pleaded  justification,  is  not  precluded,  on  examination  of  the  plaintiff 
for  discovery,  from  asking  questions  which  are  relevant  to  the  issue  of 
defendant’s  honest  belief  as  tending  to  shew  the  absence  of  malice  although 
they  may  incidentally  prove  the  truth  of  the  libel. 

This  was  an  action  for  libel  under  the  following  circum- 
stances : 

Prior  to  27th  June,  1905,  the  plaintiff  was  secretary  of  a 
company  in  which  the  defendant  Comstock  was  induced  to  buy 
shares.  Before  doing  so  he  employed  his  co-defendant 
McCullough  to  ascertain  for  him  from  the  president  and 
secretary,  the  financial  condition  of  the  company.  This  was 
satisfactory  and  Comstock  invested  $5,000  in  what  seemed  a 
promising  venture. 

The  company,  however,  soon  got  into  difficulties,  and  it  was 
stated  on  the  argument  to  be  now  in  liquidation. 

Comstock  then  employed  McCullough  to  make  an  examina- 
tion of  the  company’s  affairs.  The  result  of  McCullough’s 
investigations  was  so  unsatisfactory  that  Comstock  instructed 
his  solicitor  to  write  to  McCullough  and  say  that  he  proposed 
“ to  take  criminal  proceedings  against  the  president  and  secre- 
tary for  having  furnished  him  with  a false  financial  statement, 
as  well  as  civil  proceedings  to  cancel  the  subscription  and 
obtain  a refund  of  the  money”  of  which  it  appeared  that  $1,800 
had  been  repaid. 

This  letter  McCullough  forwarded  to  plaintiff’s  father  with 
one  from  himself  in  which  he  spoke  of  criminal  proceedings  as 
being  in  contemplation.  The  present  action  was  thereupon 
commenced. 

On  his  examination  for  discovery  the  plaintiff  was  asked 
certain  questions  which  he  declined  to  answer  on  the  advice  of 
his  counsel.  The  defendants  then  moved  for  an  order  that  he 
re-attend  and  answer  fully. 
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C.  A.  Moss,  for  the  defendants. 

John  Jennings,  for  the  plaintiff. 

February  8.  The  Master  in  Chambers  : — The  second 
paragraph  of  the  statement  of  defence  of  Mr.  Comstock  alleges 
that  the  libel  complained  of  “ was  a privileged  communication, 
in  that  it  was  written  as  the  result  of  an  audit  or  investigation 
made  by  the  defendant  McCullough  for  his  co-defendant  Com- 
stock into  the  affairs  of  the  company  ” in  question. 

The  questions  which  plaintiff  refused  to  answer  were  as  to 
the  plaintiff’s  connection  with  the  company  and  his  duties  and 
powers  as  secretary,  and  as  to  the  financial  condition  of  the 
company  at  the  time  when  Comstock  was  induced  to  subscribe. 
Some  questions  objected  to  were  answered  later  on.  But  he 
positively  declined  to  answer  any  which  were  directed  to  elicit 
the  real  condition  of  the  company  at  the  very  time  when  plain- 
tiff sent  to  the  defendants  (or  one  of  them)  a statement  of  the 
company’s  affairs,  dated  13th  April,  which  he  nevertheless  says 
“ was  a strictly  honest  statement  at  that  time  and  made  to  the 
best  of  my  ability  and  with  all  the  information  I had  or  knew 
about.” 

The  statement  of  defence  might  have  been  fuller  and  more 
explicit.  But  in  an  action  such  as  the  present  the  defendants 
should  not  be  tied  down  too  strictly,  especially  as  in  the  reply 
the  plaintiff  charges  them  with  “ endeavouring  to  extort  moneys 
from  John  McKergow  (the  plaintiff’s  father)  by  threatening 
criminal  proceedings  against  his  son and  that  “ the  letters 
complained  of  were  written  in  pursuance  of  an  illegal  con- 
spiracy between  the  defendants  to  that  effect,  and  with  no 
other  purpose  or  object  whatsoever” — a charge  which  if  sustained 
would  render  defendants  liable  to  seven  years’  imprisonment 
under  sec.  406  of  the  Criminal  Code,  and  would  probably  lead 
a jury  to  give  heavy  damages.  The  defence  of  Mr.  Comstock 
may  fairly  be  taken  to  mean  that  the  audit  made  by  McCullough 
shewed  the  real  condition  of  the  company  on  the  13th  April  ta 
have  been  so  entirely  different  from  that  contained  in  the  plain- 
tiff’s statement  of  that  date  that  Comstock  had  sufficient 
grounds  for  writing  the  letter  which  has  led  to  this  action. 

Evidence  of  what  McCullough  found  might  be  relevant  to  a 
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defence  of  qualified  privilege  which  defendant  sets  up.  It  would 
certainly  be  important  in  mitigation  of  damages  as  tending  to 
disprove  the  deliberate  malice  which  is  expressly  charged  in  the 
reply,  and  a defendant  is  entitled  to  get  from  the  plaintiff  every- 
thing which  may,  not  which  must,  assist  his  defence. 

The  plaintiff  should  attend  for  further  examination  and 
answer  fully  on  the  matters  in  question,  and  the  trial  must  be 
stayed  until  the  examination  is  finished.  But  as  the  defence 
was  not  put  as  clearly  as  it  might  have  been,  the  costs  of  the 
present  motion  will  be  in  the  cause. 

The  plaintiff  then  appealed  to  a Judge  in  Chambers. 

On  February  20  the  appeal  was  heard  before  Falconbridge, 
C.J.K.B.,  in  Chambers,  the  same  counsel  appearing,  when  the 
appeal  was  dismissed  with  costs  to  the  defendants  in  any  event. 

The  plaintiff  then  appealed  to  the  Divisional  Court. 

On  March  1 the  appeal  was  heard  before  Mulock,  C. J.  Ex.D., 
Anglin  and  Clute.  JJ. 

John  Jennings,  for  the  appellant.  The  whole  point  is  as  to 
whether  the  plaintiff  was  bound  to  answer  the  questions  put  to 
him.  The  only  defence  was  qualified  privilege  to  which  the  reply 
was  malice  and  that  the  questions  would  only  be  material  where 
the  truth  of  the  libel  was  put  in  issue  by  a plea  of  justification, 
and  there  is  no  such  plea  on  the  record  here.  Neither  would 
the  questions  be  relevant  in  mitigation  of  damages,  or  to  rebut 
malice.  Malice  is  a condition  of  the  mind  at  the  time  of  pub- 
lication, and  admissions  by  the  plaintiff  months  afterwards  can 
throw  no  light  on  the  mental  state  of  the  defendant  at  the 
time  of  publication  : Underwood  v.  Park,  (1784),  2 Str. 

1200;  Stuart  v.  Lovell  (1817),  2 Stark  93:  Vessey  v.  Pike  (1829), 
3 C.  & P.  512 ; Speck  v.  Phillips  (1839),  5 M.  & W.  279,  281  ; 
Rumsey  v.  Webb  (1842),  Car.  & M.  104;  Harris  v.  Thompson 
(1853),  13  C.B.  333,  352  ; Bracegirdle  v.  Bayley  (1859),  1 F.  & 
F.  536;  Watt  v.  Watt,  [1905]  A.C.  115:  Switzer  v.  Laidman 
(1889),  18  O.R.  420;  Ross  v.  Buclce  (1892),  21  O.R.  692  ; Brown 
v.  Moyer  (1893),  20  A.R.  109,  513-5  Small  v.  Mackenzie  (1830), 
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Dra.  241.  There  are  no  cases  in  Ontario  expressly  in  point  as  to 
what  is  allowable  on  discovery  in  a case  of  this  kind,  but  the 

McKergow 

V. 

Comstock. 

cases,  relative  to  evidence  allowable  at  the  trial,  apply.  The 
defendant  is  not  allowed  to  use  the  examination  for  discovery 
as  a mere  fishing  expedition  to  enable  him  to  decide  whether 
or  not  he  would  take  the  risk  of  putting  a plea  of  justification 
on  the  record.  If  the  defendant  had  pleaded  justification  the 
plaintiff  would  have  been  entitled  to  particulars,  otherwise  he 
would  be  obliged  to  go  down  to  trial  prepared  to  meet  every 
item  in  the  financial  statement : Metropolitan  Saloon  Om- 
nibus Co.  v.  Hawkins  { 1859),  4 H.  & N.  87,  146  ; Yorkshire 
Provident  Life  Ins.  Co.  v.  Gilbert,  [1895]  2 Q.B.  148;  Gour- 
ley  v.  Plimsoll  (1873),  L.  R.  8 C.P.  362.  It  has  been  clearly 
laid  down  in  England  that  only  interrogatories  will  be  allowed 
which  are  relevant  to  the  issue  raised  : Kennedy  v.  Dodson, 
[1895]  1 Ch.  334. 

C.  A.  Moss,  for  the  respondent,  Comstock.  The  respondent  by 
his  defence  sets  up  that  the  libel  complained  of  was  a privileged 
communication  and  was  written  in  consequence  of  an  audit  or 
investigation  by  his  co-defendant  McCullough,  to  which  the 
plaintiff* replies  malice.  The  defendant  therefore  to  rebut  the  con- 
tention of  malice  must  be  prepared  at  the  trial  to  produce  evidence 
to  substantiate  his  belief  in  the  truth  of  the  statement  made  by 
him,  and  thus  shew  that  he  had  a reasonable  cause  for  his  belief. 
To  do  so  he  is  entitled  to  go  into  the  statement  furnished  by 
the  plaintiff  and  to  get  admissions.  The  defendant  is  certainly 
entitled  to  do  so  in  mitigation  of  damages.  A wider  scope  is 
allowed  on  examination  for  discovery  than  at  the  trial.  It 
does  not  follow  that  the  questions  submitted  would  necessarily 
be  allowed  at  the  trial,  but  it  would  depend  to  a great 
extent  on  the  shape  the  case  took.  The  cases  under  the 
English  practice  do  not  apply,  for  a more  stringent  rule  is 
observed  in  the  case  of  interrogatories  than  is  allowable  here  in 
the  case  of  examination  for  discovery  : Odgers  on  Libel,  3rd  ed., 
573,  610,  612. 

Jennings,  in  reply.  The  pleadings  as  framed  do  not  raise 
the  question  as  to  the  truth  or  falsity  of  the  statement  made* 
and  if  there  is  any  doubt  about  it  we  are  prepared  to  amend. 
Rule  268  directs  how  the  pleadings  are  to  be  framed,  and  shews 
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that  a plea  of  justification  is  necessary.  The  defendant’s  belief  c- 

in  the  truth  of  statements  made  on  a privileged  occasion  is  1906 

no  answer  to  a plea  of  actual  malice.  The  whole  question  is,  McKergow 
not  the  belief  of  the  defendant  in  the  truth  of  his  statement,  Comstock. 
but  the  motive  with  which  he  used  the  privileged  occasion ; 

Clark  v.  Molynenx  (1877),  3 Q.B.D.  237 ; Howe  v.  Jones 
(1885),  1 Times  L.R.  461. 

March  20.  Anglin,  J.: — The  plaintiff  appeals  from  an  order 
of  Falconbridge,  C.J.K.B.,  dismissing  an  appeal  from  an  order 
of  the  Master  in  Chambers  requiring  him  to  answer  certain 
questions  which  he  had  upon  advice  of  counsel  declined  to 
answer  when  under  examination  for  discovery.  This  action  is 
brought  for  alleged  libel  contained  in  letters  written  by  the 
defendants,  in  substance  charging  the  plaintiff  with  having  con- 
cocted a false  statement  of  the  affairs  of  a joint  stock  company 
of  which  he  was  secretary,  in  order  to  induce  the  defendant, 

Comstock,  to  subscribe  for  $5,000  worth  of  shares  in  such  com- 
pany. The  defence  consists  of  general  denials  and  pleas  of 
qualified  privilege.  The  defendant  Comstock  alleges  a business 
connection  of  a confidential  nature  relating  to  the  matters  in 
question  with  his  co-defendant,  to  whom  it  is  charged  he  made 
publication.  The  defendant,  McCullough,  pleads  that  John 
McKergow,  the  father  of  the  plaintiff,  to  whom  he  published 
the  alleged  libel,  was  financially  interested  in  the  company  and 
that  such  interest  and  personal  friendship  with  John  McKergow 
and  the  plaintiff  required  the  defendant,  McCullough,  to  make 
the  communication  complained  of.  The  plaintiff’s  reply  puts  in 
issue  the  facts  alleged  by  the  defendants  in  support  of  their 
pleas  of  privilege,  and  the  sufficiency  in  law  of  such  facts,  if 
established.  It  also  charges  that  publication  to  John  McKergow 
of  the  alleged  libel  was  “ in  pursuance  of  an  illegal  conspiracy 
between  the  two  defendants  to  extort  monies  from  the  said 
John  McKergow  by  threatening  criminal  proceedings  against 
his  son,  the  plaintiff  in  this  action,  and  with  no  other  purpose 
or  object  whatsoever.” 

The  questions  which  the  plaintiff  refused  to  answer  relate  to 
his  keeping  of  the  books  of  the  company,  to  his  signing  company 
cheques,  and  to  details  of  and  matters  covered  by  certain  items 
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contained  in  the  alleged  falsified  financial  statement  presented 
to  the  defendant,  Comstock,  the  preparation  of  which  the 
defendant  admitted.  These  questions,  counsel  for  the  appellant 
maintained,  were  intended  to  elicit  answers  which  could  only  be 
relevant  were  the  truth  of  the  libel  put  in  issue  by  plea  of 
justification.  Mr.  Moss  argued  that  the  questions  were  relevant, 
because  touching  facts,  which,  if  proved,  might  tend  to  mitigate 
damages,  and  might  also  tend  to  satisfy  the  jury  that  the 
defendants  had  honestly  believed  that  the  plaintiff  had  done 
that  with  which  he  is  in  the  libel  charged. 

The  general  proposition  that,  where  justification  is  not 
pleaded,  evidence  to  prove  the  truth  or  the  falsity  of  the  alleged 
libel  is  inadmissible  has  been  too  long  and  too  firmly  established 
to  admit  of  controversy  : Ross  v.  BucJce,  21  O.R.  692.  The 
truth  of  the  libel  is  not  in  issue  upon  this  record. 

Though  many  questions  may  be  put  and  many  answers 
elicited  for  purposes  of  discovery  which  would  not  be  permitted 
at  trial  and  everything  is  relevant  upon  discovery  which  may 
directly  or  indirectly  aid  the  party  seeking  discovery  to  main- 
tain his  own  case  or  to  combat  that  of  his  adversary,  clearly 
irrelevant  matters  may  not  be  inquired  into,  and  relevancy  must 
be  determined  by  the  pleadings  construed  with  fair  latitude. 
The  examining  party  may  not  in  the  absence  of  some  special 
antecedent  fiduciary  relations  between  himself  and  his  anta- 
gonist, “ fish  ” for  material  to  support  a case  which  he  has  not 
set  up.  It  is  said  to  be  especially  objectionable  that  a defend- 
ant in  libel  or  slander,  who  has  not  pleaded  justification,  should 
seek  on  discovery  to  elicit  from  the  plaintiff  information  to 
enable  him  to  determine  whether  he  may  venture  to  put  such  a 
plea  upon  the  record  : Beaton  v.  Globe  Printing  Co.  (1894), 
16  P.R.  281,  287,  290. 

In  mitigation  of  damages  a defendant  may  not  give  evidence 
of  facts,  which,  if  proved,  would  constitute  justification  : Watt 
v.  Watt,  [1905]  A.C.  115  at  p.  118.  Upon  a plea  clearly  speci- 
fying  portions  of  a libel  distinctly  severable  from  the  rest,  and 
justifying  such  portions,  evidence  of  their  truth  may  be  given 
in  mitigation,  but  without  such  a plea,  such  evidence  cannot  be 
received  upon  that  ground.  Indeed  it  would  seem  that  evidence 
which  would  in  itself  go  to  establish  justification  may  be 
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received  in  mitigation  if  the  defendant  pleading  the  facts  to 
which  it  relates  in  his  plea  expressly  disavows  the  truth  of  the 
libel  and  discredits  such  evidence  as  proof  thereof : Switzer  v. 
Laidman,  18  O.R.  420. 

Apart  from  any  question  of  privilege  bona  fides  is  always 
material  upon  the  question  of  damages.  A plaintiff  may  offer 
evidence  to  prove  lack  of  good  faith — absence  of  honest  belief 
on  the  part  of  a defendant — in  order  to  aggravate  his  damages; 
a defendant  may,  in  like  manner,  give  evidence  to  shew  that  he 
acted  in  good  faith  to  mitigate  the  damages  : Pearson  v. 
Lemaitre  (1843),  5 M.  & G.  700,  719.  The  existence  or  absence 
of  express  malice  is  the  issue  to  which  such  evidence  is  relevant 
and,  as  the  lack  of  honest  belief  is  cogent  evidence  of  such 
malice,  the  existence  of  such  belief  goes  far  to  negative  it. 

As  the  record  now  stands  the  pleas  of  qualified  privilege  set 
up  by  the  defendants  are  distinctly  put  in  issue  by  the  plaintiff’s 
reply.  The  plaintiff*  expressly  alleges  that  the  publication  by 
the  defendants  was  malicious.  He  joins  issue  upon  the  entire 
defence.  Honest  belief  of  the  defendants  at  the  time  of  the 
publication  in  the  truth  of  the  matter  published  being  certainly 
not  admitted  by  the  reply,  it  would  in  my  view  be  quite  open 
to  the  plaintiff,  should  the  trial  Judge  rule  that  the  occasion  of 
publication  is  upon  admitted  facts  privileged  or  would  be 
privileged  upon  certain  facts  in  dispute  being  found  by  the 
jury  in  the  defendants’  favour,  to  adduce  in  rebuttal  evidence 
to  establish  malice,  and,  for  that  purpose,  to  prove  any  facts 
which  would  tend  to  shew  a lack  of  honest  belief  on  the  part  of 
the  defendants  at  the  time  of  publication  : Jenoure  v.  Deimage, 
[1891]  A.C.  73. 

At  this  stage  of  the  litigation  it  is  impossible  to  anticipate 
what  the  ruling  upon  the  issue  as  to  privilege  may  be.  But  the 
defendants  have  a right  to  a discovery  which  may  prove 
serviceable  should  the  ruling  upon  that  question  be  favourable 
to  them.  They  are  not  bound  to  rely  upon  the  presumption  of 
absence  of  malice  which  arises  from  privilege  ; they  may 
anticipate  an  effort  on  the  part  of  the  plaintiff  to  rebut  that 
presumption  by  any  means  open  to  them  ; and,  to  aid  them  in 
combatting  whatever  case  the  plaintiff  might,  not  probably  but 
possibly,  endeavour  to  make  in  order  to  establish  express  malice, 
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they  are  entitled  presently  to  all  relevant  discovery.  Whether 
at  the  trial  any  evidence  so  obtained  can  be  used  by  the  defend- 
ants— otherwise  than  in  mitigation  of  damages — must  depend 
upon  whether  the  ruling  upon  the  legal  question  involved  in 
the  plea  of  privilege  is  favourable  to  them  and  upon  the  course 
which,  in  that  event,  the  plaintiff  may  be  advised  to  take  to 
rebut  the  presumption  of  absence  of  malice  thus  raised. 

Mr.  Odgers  in  the  4th  edition  of  his  work  on  Libel  and 
Slander,  atp.  645,  citing  Manning  v.  Clement  { 1831),  7 Bing.  362, 
365,  says : “ Where  no  justification  is  pleaded,  the  defendant 
can  give  no  evidence  of  the  truth  of  his  words,  not  even  in 
mitigation  of  damages.  . . But  evidence  admissible  and  per- 
tinent under  another  issue  cannot  be  excluded  merely  because 
it  happens  incidentally  to  prove  the  truth  of  the  libel.  . . Thus, 
if  the  defendant  had  pleaded  privilege,  he  may  shew  that  he 
reasonably  and  bond  fide  believed  in  the  truth  of  the  charge  he 
made,  and  it  is  no  objection  that  the  grounds  of  his  belief 
are  so  forcible  as  to  convince  every  reasonable  man  of  the 
plaintiff's  guilt:”  Huson  v.  Dale  (1869),  19  Mich.  17. 

It  remains  to  be  considered  whether  the  questions  objected 
to  are  relevant  to  an  issue  as  to  the  honest  belief  of  the  defend- 
ants at  the  time  of  the  publication. 

The  reasonableness  of  the  grounds  upon  which  the  defend- 
ant founded  his  belief  is,  of  course,  not  open  for  inquiry — if  the 
jury  is  convinced  that  he  did  in  fact  honestly  believe  the 
plaintiff’s  guilt.  But,  in  determining  whether  such  honest 
belief  did  in  fact  exist,  the  character  of  the  grounds  upon  which 
the  plaintiff  founded  it  must  weigh  much  with  the  jury.  I con- 
fess that  I find  it  difficult  to  understand  that  evidence  upon 
some  of  the  matters,  to  which  the  questions,  to  which  the  plain- 
tiff takes  exception,  relate,  might  not  appreciably  aid  the  minds 
of  the  jurymen  in  reaching  a conclusion  upon  the  issue  whether 
the  alleged  belief  of  the  defendants  in  the  truth  of  the  libel  was 
honest.  At  bar  counsel  for  the  plaintiff  stated  that  he  had  no 
intention  of  disputing  the  reality  and  the  honesty  of  the  belief 
of  the  defendants  in  the  plaintiff’s  guilt  when  the  alleged  libel 
was  published,  that  he  regarded  his  present  pleading  as  pre- 
cluding his  doing  so,  and,  to  meet  any  difficulty  upon  that 
score,  he  offered  to  amend  his  reply  by  inserting  an  express 
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admission  that  the  defendants  did  in  fact,  when  publishing  the  D-  c* 

letters  complained  of,  honestly  believe  that  the  statements  which  1906 

they  contained  were  true.  Had  the  issue  as  to  honest  belief  McKergow 
been  thus  eliminated,  I doubt  if  the  discovery  sought  by  the  Comstock. 
defendants  would  have  been  at  all  relevant.  But,  since  the  

Anglin,  J. 

argument  and  after  full  consideration,  the  learned  counsel  has 
expressed  his  desire  to  withdraw  this  offer,  while  still  adhering 
to  the  view  that  upon  the  record  as  now  framed  evidence  would 
be  inadmissible  either  to  establish  or  to  challenge  the  defend- 
ants’ belief  in  the  truth  of  the  alleged  libel  when  they  pub- 
lished it.  This  view  of  the  scope  of  the  record  I have  already 
stated  my  inability  to  accept. 

Evidence  upon  the  questions — whether  it  was  the  plaintiff’s 
duty  to  sign  cheques,  whether  he  did  in  fact  sign  cheques  of 
the  company,  whether  he  kept  its  books,  whether  he  left  its 
cash  book  behind  him  when  he  resigned,  why  he  signed  cheques 
after  serving  a notice  of  resignation,  and  after  leaving  the 
service  of  the  company,  what  he  referred  to  by  the  words  “ my 
cheque  ” in  a telegram,  to  what  date  his  admitted  statement 
was  prepared,  what  certain  items  in  that  statement  included, 
whether  stock  was  taken  for  the  preparation  of  the  statement, 
whether  he  had  signed  certain  cheques  as  an  officer  of  the 
company — while  it  might  go  towards  establishing  some  facts 
which  would  be  serviceable  in  support  of  justification,  if 
pleaded,  cannot,  I think,  be  pronounced  a 'priori  wholly 
irrelevant  to  an  issue  as  to  the  honest  belief  of  the  defendants 
in  the  truth  of  the  alleged  libel  at  the  time  of  publication. 

If  all  these  questions  were  answered  favourably  to  the 
defendants,  the  answers  would  not  in  themselves  suffice  to 
support  a plea  of  justification,  would  not  prove  the  truth  of  the 
alleged  libel.  The  questions  cannot  on  that  ground  be  disallowed. 

The  discovery  sought  is  in  nowise  oppressive.  If  it  were  to  be 
now  adjudged  wholly  irrelevant,  the  trial  Judge  would  be  bound 
to  discard  such  evidence,  unless  the  defendants  should  before 
trial  successfully  invoke  the  intervention  of  the  Court  of  Appeal. 

Unless  it  is  unavoidable,  they  should  not  now  be  put  in  that 
position.  On  the  other  hand,  it  by  no  means  follows  that,  if 
we  refuse  to  disallow  the  questions  put  to  the  plaintiff,  because 
unable  at  this  stage  of  the  litigation  to  pronounce  the  matters 
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to  which  they  relate  wholly  irrelevant,  the  trial  Judge  will  be 
bound  to  receive  in  evidence  the  answers  given.  His  freedom 
in  ruling  upon  evidence  at  the  trial  will  not  be  at  all  affected  by 
such  a judgment.  Authorities  dealing  with  interrogatories, 
upon  the  relevancy  and  propriety  of  which  the  Court  must  pass 
before  they  are  put,  may  not  always  be  relied  upon  as  guides 
in  determining  whether  a party  should  be  upheld  in  his  refusal 
to  answer  questions  put  to  him  under  a system  of  discovery 
which  is  broader  and  more  elastic. 

For  these  reasons  I think  the  plaintiff’s  appeal  should  be 
dismissed  as  to  the  questions  above  enumerated. 

Question  No.  45  appears  to  me  to  require  the  witness  merely 
to  state  an  amount  which  a statement  presented  to  him  is  said 
to  shew  on  its  face.  It  seems  a useless  and,  as  such,  an  improper 
question.  Question  No.  44,  which  asks  whether  the  plaintiff 
when  drawing  certain  cheques  considered  the  debts  for  which 
they  were  drawn  to  be  debts  of  the  company,  is,  I think,  quite 
irrelevant  in  the  absence  of  a plea  of  justification.  These  two 
questions  should  not  be  answered. 

With  this  variation,  the  appeal  will  be  dismissed  with  costs 
to  be  costs  to  the  defendants  in  the  cause. 

Mulock,  C.J.Ex.D.,  and  Clute,  J.,  concurred. 

G.  F.  H. 

[Leave  to  appeal  to  the  Court  of  Appeal  refused  by  Osler,  J.A.  on  2nd 
April,  1906.] 
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Crown  Lands  — Erroneous  Description  — Description  to  Accord  with  Grants  of 

Other  Parcels — Occupancy  U nder  French  Title — 14  Geo.  III.  ch.  83,  sec.  8, 

31  Geo.  III.  ch.  31,  sec.  33. 

Under  a patent  from  the  Crown  a parcel  of  land,  forming  part  of  a large  block 
originally  held  under  what  is  known  as  the  French  title,  was  granted  to  the 
defendant’s  grantor,  with  the  express  condition  that  the  patent  must  be  con- 
sistent with  the  patents  of  other  portions  of  the  block.  The  description  of 
the  land  in  the  patent  was  erroneous,  which  was  apparent  from  the  other 
patents  and  the  registered  and  unregistered  plans,  and  had  the  effect 
of  including  land  to  w'hich  the  plaintiff  had  a good  title  derivable  from  such 
French  title,  and  with  which  possession  had  gone.  In  an  action  of 
trespass  against  defendant  for  pulling  down  plaintiff’s  fence,  and  for  a 
declaration  as  to  his  boundaries  : — 

Held,  that  the  patent  must  be  read  as  only  including  the  land  according  to  the 
proper  description  thereof,  and  would  not  include  the  portion  in  question  ; 
but,  even  if  it  were  otherwise,  it  could  not  be  made  use  of  to  displace  the 
plaintiff  whose  beneficial  ownership  was  derivable  through  the  French  title. 
The  occupancy  of  lands  under  the  French  title,  and  the  rights  vested  in  such 
occupants  by  virtue  of  the  Imperial  Acts,  14  Geo.  III.  ch.  83,  sec.  8,  and 
31  Geo.  III.  ch.  31,  sec.  33,  considered  and  commented  on. 

This  was  an  action  tried  before  Britton,  J.,  at  the  non-jury 
sittings  at  Sandwich,  on  the  18th  December,  1905. 

The  action  was  for  trespass  to  land,  and  for  a declaration 
as  to  the  boundary  of  the  land,  and  for  damages. 

The  plaintiff  claimed  title  through  one  John  T.  Foster,  by  deed 
dated  26th  August,  1903,  who  claimed  by  mesne  conveyances 
from  one  Peter  Jeanette,  who  claimed  through  what  is  called 
the  old  French  title.  He  also  claimed  by  possession,  describing 
the  piece  of  land  so  claimed  by  him  as : “ All  the  land  south  of 
the  old  alley- way,  running  from  Jeanette  avenue  through  to 
Pitt  street,  and  south  of  said  alley-way  and  of  the  land  of  one 
Catherine  Welsh.” 

The  defendant  claimed  under  a patent  from  the  Crown 
issued  in  1874,  whereby,  as  he  claimed,  the  easterly  boundary 
of  the  land  ran  to  within  four  feet  of  the  south-east  corner  of 
Pitt  street.  He  also  claimed  title  by  possession. 

By  the  Constitutional  Act  of  1791,  which  divided  the  old 
Province  of  Quebec  into  Upper  and  Lower  Canada,  all  the 
rights  of  the  then  settlers  in  their  holdings  and  the  enjoyment 
of  their  property  were  secured  to  them. 
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The  land  in  question  formed  part  of  a large  tract  held  by 
one  Jacques  Duperon  Baby,  a son  of  the  original  settler,  who 
died  in  1784. 

A.  St.  George  Ellis  for  the  plaintiff. 

S.  White,  Windsor,  for  the  defendant. 

The  additional  evidence,  so  far  as  material,  is  set  out  in  the 
judgments. 

The  learned  Judge  reserved  his  decision,  and  subsequently 
delivered  the  following  judgment : — 

January  22.  Britton,  J.: — The  plaintiff  claims  to  be  the 
owner  of  that  part  of  lot  No.  7,  according  to  registered  plan 
274,  which  lies  to  the  west  of  Jeanette  avenue,  and  to  the  north 
of  Pitt  street,  in  the  city  of  Windsor. 

The  point  in  dispute  is  whether  the  defendant’s  land  is 
bounded  on  the  south  by  an  allowance  for  lane  or,  as  the 
plaintiff  calls  it,  an  “ alley-way,”  or  whether  it  continues 
southerly  to  Pitt  street. 

The  plaintiff  describes  the  land  he  claims  as  “ all  the  land 
south  of  the  old  alley- way  running  from  Jeanette  avenue  through 
to  Pitt  street  and  south  of  said  alley  and  of  the  land  of  Catherine 
Welsh.” 

The  plaintiff  complains  that  the  defendant  has  recently  tres- 
passed upon  this  land,  and,  has  enclosed  a portion  of  it,  and  has 
also  enclosed  the  old  lane,  and  claims  as  against  the  plaintiff  to 
own  the  same. 

The  land  in  question  is  now  easily  and  readily  located  upon 
the  ground.  The  plaintiff  has  not  clearly  and  satisfactorily 
proved  that  this  land  is  included  in  any  grant  from  the  Crown, 
but  apparently  it  has  been  considered  as  part  of  the  “ Jeanette  ” 
land  and  dealt  with  as  such  since  1852. 

On  4th  March,  1886,  Samuel  Stover  got  a conveyance  of 
this  land  from  Peter  Jeanette.  Stover  claimed  it  until  he  sold 
it  to  Alexander  Laforge  on  15th  October,  1886.  Between 
March  and  October,  1886,  the  defendant  knew  of  Stover’s 
claim ; did  not  dispute  his  title,  but  wanted  to  purchase  a part. 

After  Laforge  purchased  he  put  up  a fence  on  the  south 
side  of  the  lane  or  “ alley-way.”  During  this  time  he  claimed 
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to  own  the  property.  He  says  he  had  two  or  three  conversa- 
tions with  the  defendant  about  it,  and  told  her  she  ought  to 
buy,  but  then  she  declined,  saying  she  was  “ property  poor.” 
Laforge  says  there  was  then  a fence  on  the  northern  side  of  the 
lane,  and  that  the  northern  fence  was  regarded  by  the  de- 
fendant as  the  southern  limit  of  her  property.  Laforge  sold  to 
Augustus  Gutterman  on  the  8th  March,  1899.  Gutterman  was 
not  called,  but  he  sold  to  John  T.  Foster  on  the  26th  of  August, 
1903.  At  the  time  of  Foster’s  purchase  he  went  upon  the  pro- 
perty with  Gutterman,  and  there  was  no  visible  sign  of  anyone 
occupying  it,  or  of  any  adverse  claim  to  it.  Joseph  B.  Churchill, 
a real  estate  agent,  whoacted  for  Gutterman,  and  negotiated  the 
sale  to  Foster,  was  on  the  ground,  and  from  what  he  found  on 
the  ground,  and  from  what  he  thought  was  claimed,  he  drew 
the  description  in  the  deed  to  Foster.  Foster  held  the  property 
only  a few  days,  and  sold  to  the  plaintiff  on  the  1st  September, 
1903. 

There  is  this  further  evidence  against  the  defendant : 
Maxime  Sheppard  was  acting  for  the  defendant  in  procuring  a 
loan,  and  in  giving  security  by  way  of  mortgage  upon  her  pro- 
perty. She  then  told  Sheppard  that  the  fence  which  was 
approximately  upon  the  north  side  of  the  lane  was  the  southern 
boundary  of  her  land.  He  says  further  that  the  line  did  not 
run  diagonally  to  the  western  limit. 

George  Cheyne,  the  collector,  says  the  defendant  spoke  of  a 
lot  in  rear  of  her  land,  and  wanted  to  know  if  there  was  any 
chance  of  its  being  sold  for  taxes. 

There  is  no  doubt  that  there  was  a dispute  between  the 
defendant  and  Laforge  about  the  fence  Laforge  put  up,  or 
attempted  to  put  up,  and  the  defendant  threw  down  at  least  a 
part  of  that  fence,  but  I think  the  evidence  establishes  that 
part  of  the  Laforge  fence  was  not  removed,  and  was  not  intended 
to  be  removed  at  that  time  by  the  defendant.  There  have  been 
such  admissions  by  the  defendant  of  title  in  the  plaintiff  and 
those  under  whom  he  claims  as  ought  to  entitle  the  plaintiff  to 
recover  against  the  defendant. 

I am  not  able  to  find  upon  the  evidence  that  the  land  in 
question  is  within  the  limits  of  the  description  in  the  patent  to 
Samuel  Porte,  dated  13th  February,  1874.  On  the  contrary,  on 
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the  proper  construction  of  that  patent,  I am  of  opinion  that  the 
southern  limit  of  the  land  described  is  the  northern  limit  of  the 
lane. 

The  plaintiff  is  entitled  as  against  defendant  to  recover 
possession  of  the  land  claimed,  and  to  a declaration  defining 
the  northern  limit  of  the  defendant’s  land  as  the  southern 
limit  of  the  lane.  The  plaintiff  has  not  sustained  any  substantial 
damages  that  can  be  measured.  I allow  $5.00  damages.  The 
defendant  should  pay  costs,  but  the  plaintiff  should  not  get 
costs  of  attempting  to  prove  the  paper  title  from  the  Crown  to 
Jeanette,  as,  whether  there  be  such  a paper  title  or  not,  it  has. 
not  been  proved  in  this  action. 

From  this  judgment  there  was  an  appeal  to  the  Divisional 
Court. 

On  26th  March  the  appeal  was  heard  before  Boyd,  C.,  and 
Magee  and  Mabee,  JJ.  where  the  same  counsel  appeared. 

The  arguments  fully  appear  from  the  judgments. 

April  7.  Boyd,  C.: — The  facts  are  somewhat  meagrely  given, 
and  much  information  is  lacking  as  to  the  precise  nature  of  the 
holding  of  land  in  the  locality  in  question,  which  is  now  a part 
of  the  town  of  Windsor  in  the  county  of  Essex.  Historically  it 
is  known  that  all  the  land  bordering  on  “ the  Strait  ” (Detroit) 
was  occupied  by  a settlement  of  habitans,  kindred  to  the  French 
population  occupying  the  region  of  the  St.  Lawrence  in  old 
Quebec.  They  were  clustered  along  and  on  both  sides  of  the 
river  around  and  in  the  neighbourhood  of  the  French  post 
established  there  in  the  early  history  of  the  colony,  and  were 
possessors  of  the  land  and  cultivators  of  the  soil  under  the 
French  regime.  These  settlers  were  there  prior  to  1774,  when 
the  Quebec  Act  was  passed,  by  which  all  these  “ new  subjects  ” 
were  secured  in  the  holding  and  enjoyment  of  their  property 
and  possessions  as  fully  as  they  had  enjoyed  them  under  the 
former  government : 14  Geo.  III.  ch.  83,  sec.  8 (Imp.) 

One  man  in  particular  is  conspicuous  on  the  Canadian  side 
of  the  settlement,  Jacques  Duperon  Baby  (the  friend  of  Pontiac) 
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who  had  a large  holding  of  property,  including  the  land  in  dis- 
pute. His  family  were  still  in  occupation  in  1791,  when  the 
old  Province  of  Quebec  was  divided  into  Upper  and  Lower 
Canada.  The  recognition  of  the  rights  of  the  French  population 
was  preserved  by  sec.  33  of  the  Constitutional  Act  of  that  year, 
whereby  all  laws,  statutes,  and  ordinances  then  in  force  shall 
remain  operative  as  if  Quebec  had  not  been* divided.  These 
might  be  varied  by  subsequent  action  of  the  new  local  legis- 
latures, but  meanwhile  the  old  laws  continued  : 31  Geo.  III.  ch. 
31,  sec.  33.  Before  this  Act  became  operative  on  26th  Decem- 
ber, 1791,  the  land  in  dispute  was  vested  in  Jacques  Duperon 
Baby  (son  of  the  former,  who  died  in  1789) : see  donation  from 
Charles  Baron  and  wife  to  him  of  19th  November,  1791.  What- 
ever the  nature  of  Baby’s  title,  he  had  rights  which  would  be 
assured  and  respected  under  the  Imperial  legislation.  Accord- 
ing to  Mr.  Lymburner’s  evidence  before  the  House  of  Commons, 
pending  consideration  of  the  Act  of  1791,  he  calls  attention  to  the 
small  settlement  of  French  farmers  about  Detroit,  whose  tenures 
were  on  the  feudal  system.  He  distinguishes  between  the  royal 
tenure  in  fief  and  seigneurie  from  the  Crown  and  landed  estates 
held  by  grant  and  concession  from  a subject,  which  are  called 
base  tenures  (I.  Christie’s  Canada,  p.  95).  But  either  way  the 
right  of  possession  was  practically  proprietorship  of  the  land. 
The  scheme  of  the  Imperial  legislation  was  to  protect  the 
French  settlers  and  give  facilities  as  time  went  on  to  turn  the 
feudal  tenure  into  one  recognized  in  English  law.  By  the 
Constitutional  Act  of  1791  all  lands  in  Upper  Canada  there- 
after to  be  granted  were  to  be  in  free  and  common  socage  (sec. 
43)  but  as  to  earlier  rights  under  certificates  of  occupation 
derived  under  the  authority  of  the  Governor  and  Council  of  the 
Province  of  Quebec,  these  might  be  surrendered  as  provided  by 
secs.  44  and  45.  There  has  been  no  subsequent  legislation,  so 
far  as  I am  aware,  which  has  derogated  from  the  privileges 
secured  to  the  new  Canadian  subjects  by  these  Imperial  statutes 
of  the  18th  century  as  to  the  beneficial  enjoyment  of  their 
landed  property. 

The  first  statute  of  Upper  Canada  introduced  English  law ; 
but  by  sec.  2 this  was  not  to  affect  rights  or  claims  to  lands, 
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etc.,  within  the  Province  which  existed  under  the  old  French 
law  of  Canada  (1792). 

Another  Imperial  statute  of  1822  provided  for  His  Majesty 
commuting  with  any  person  holding  lands  at  “ Cens  et  Rente  ” 
in  any  “ Censive  ” or  tief  within  either  of  the  Provinces  (Upper 
Canada  and  Lower  Canada):  3 Geo.  IV.  ch.  119. 

At  the  beginning  of  the  19th  century  a large  tract  of  land 
(1,000  acres,  of  which  200  were  farmed — Baby  “ Memoir,”  p.  8) 
covering  the  present  site  of  Windsor,  was  owned  by  the  Baby 
family,  which  had  been  acquired  or  conceded  before  the 
conquest  of  Canada.  This  tract  has  been  from  time  to  time 
laid  out  in  subdivisions,  lanes  and  lots,  and  disposed  of  to  various 
purchasers  under  the  old  title — irrespective  of  any  grant  from 
the  Crown.  This  tract  is  not  to  be  regarded  as  falling  within 

the  “ waste  lands  of  the  Crown  ” referred  to  in  sec.  42  of  the 

Act  of  1791.  It  was  land  under  French  settlement,  of  which 

the  Crown  respected  the  rights  of  the  settlers  and  others  in 

possession  pursuant  to  the  policy  of  the  Imperial  Parliament. 
Patents  were  always  granted  to  the  occupants  upon  application 
being  made,  and  proper  proof  of  ownership  furnished — and  this 
at  nominal  fees.  I do  not  know  that  the  beneficial  title  to  the 
land  was  enhanced  by  the  patent ; but  it  facilitated  proof  of 
legal  ownership,  and  supplied  more  convenient  means  of  transfer. 
The  commutation  or  enlargement  of  title  was  taken  advantage 
of  by  many  proprietors,  but  till  this  day  there  is  much 
unpatented  land  situate  in  Windsor  which  is  held  under  a steady 
continuation  of  the  old  French  occupancy. 

The  Crown  grant  was,  when  made,  an  acceptance  and  con- 
firmation of  the  old  title,  and  that  is  an  important  consideration 
in  the  application  of  the  law  to  this  case.  As  to  this  land,  held 
by  old  tenure,  the  Crown  was  really  trustee  of  the  legal  estate 
for  those  occupants  or  owners  who  were  beneficially  entitled  by 
possession  and  long  enjoyment,  and  the  grant  and  effect  of 
patents  so  bestowed  are  not  to  be  measured  by  rules  applicable 
to  grants  which  are  made  by  the  grace  and  bounty  of  the 
Crown.  Before  any  patents  issued  in  this  (Essex)  county  border- 
ing on  the  river,  the  land  was  occupied  and  practically  possessed 
by  the  early  French  population  and  their  descendants,  and  those 
holding  under  them  : so  that,  in  making  the  title  of  any  one 
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completer  by  patent,  the  Crown  was  limited  by  the  prior  valid 
titles  of  that  one  and  his  neighbours — on  whose  borders  the 
grant  might  not  impinge. 

The  plaintiff’s  title  to  his  lot  is  derived  from  Baby  through 
the  Jeanettes  to  Stover  and  then  to  Laforge  in  1886.  Laforge 
paid  taxes  on  the  lot  and  fenced  it  in,  but  enclosed  more  than 
he  had  a right  to.  When  the  plaintiff  purchased  in  1903  he 
removed  the  fence  to  the  right  place,  and  was  in  possession  till 
he  was  disturbed  by  the  action  of  the  defendant  taking  down 
his  fence.  Taxes  had  been  paid  upon  it  by  Stover  and  others 
from  1886  down.  I have  no  doubt  that  the  prior  possession  of  the 
plaintiff  gives  him  a right  to  sue  the  defendant,  who  disturbed 
his  possession  by  her  act — unless  the  defendant  can  establish  that 
the  locus  in  quo  is  covered  by  and  included  in  her  patent.  And 
that  is  the  question  in  controversy,  whether  the  place  in  dispute 
is  or  is  not  patented  land. 

The  defendant  claims  under  patent  issued  to  one  Porte  on 
13th  February,  1874,  but  that  issued  upon  apparent  proof  being 
made  to  the  Crown  Lands  Department  that  the  claimant  was 
entitled  to  the  place  under  the  French  title.  A lot,  being  about 
three-fourths  of  an  acre,  was  set  apart  from  the  Baby  estate  by 
deed  of  30th  June,  1823,  by  James  and  Francis  Baby,  sons  and 
heirs  of  Peter  Baby,  to  Louis  Normandin,  and  contains  this 
accurate  description  : “ Commencing  at  the  water’s  edge  of  the 
Detroit  River  at  the  north-east  angle  of  Lot  No.  77,  and  at  the 
limits  between  lots  77  and  78;  thence  south  28  degrees  east 
along  the  boundary  between  the  said  lots,  5 chains  75  links 
more  or  less,  to  a cedar  post,  being  the  south-east  corner  of  the 
fence  enclosing  the  garden  of  said  Louis  Normandin  ; thence 
along  a palisade  fence,  south  61  degrees  45  minutes  west,  1 chain 
38  links:  thence  north  28  degrees  15  minutes  west,  3 chains  50 
links;  thence  north  59  degrees  15  minutes  west,  78  links; 
thence  north  28  degrees  west,  1 chain  46  links,  more  or  less,  to 
the  Detroit  River;  thence  along  the  said  river  against  the 
stream  easterly  to  the  place  of  beginning.” 

Next  comes  a conveyance  from  Normandin  to  Porte,  dated 
21st  March,  1864,  of  part  of  this  three-fourths  of  an  acre,  leav- 
ing out  the  water  front,  and  bounding  the  lot  conveyed  by  the 
highway  along  the  river  front  with  this  description  : “ Com- 
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mencing  on  the  southeasterly  side  of  the  highway  on  the  limits 
between  lots  77  and  78  ; thence  southeasterly  28  degrees  east; 
3 chains  79  links  to  where  a post  has  been  planted;  thence 
south  45  degrees  west,  1 chain  28  links ; thence  north  28 
degrees  15  minutes  west,  3 chains  and  50  links;  thence  north 
59  degrees  15  minutes  west,  78  links  to  the  highway  ; and 
thence  north  easterly  following  the  highway  to  the  place  of 
beginning/’  It  contains  the  ear-mark,  “ which  piece  of  land 
hereby  conveyed  is  included  in  the  description  of  a deed  from 
James  and  Francis  Baby  to  Normandin,  dated  30th  June,  1823, 
and  registered  in  the  register  of  Essex,”  etc.  It  is  to  be  noted 
that  there  are  two  errors  in  the  description  of  the  second  course. 
It  should  be  rightly,  “south  61  degrees  45  minutes  west,  1 chain 
and  38  links;”  but  the  copyist  has  blundered  by  leaving  out  “61 
degrees,”  and  turning  the  45  minutes  into  45  degrees,  and  by 
making  the  distance  “ 1 chain  and  28  links  ” instead  of  “ 1 chain 
and  38  links.” 

In  January,  1874,  Porte  made  application  for  patent,  and 
transmitted  affidavits  and  papers  upon  which  it  was  ruled  by 
the  commissioner:  “Possession  has  always  gone  with  title  as 
shewn ; let  patent  issue  for  the  land  as  described  in  the  deed  to 
Porte  (if  consistent  with  the  patents  for  the  other  portions  of  the 
lot).”  Thereupon  the  patent  issued,  with  a description  reproduc- 
ing the  above  errors  in  the  deed  from  Normandin  to  Porte. 

Now,  the  evidence,  oral  and  documentary,  consisting  of  plans 
and  maps  registered  and  unregistered,  shews  conclusively,  and 
with  uniform  consistency  as  to  the  paper  evidence,  that  at  and 
before  the  issue  of  the  patent,  the  limits  on  the  ground  of  Porte’s 
lot  and  his  occupation  of  it  were  as  between  the  highway  in  the 
front  and  a lane  or  alley-way  at  the  rear,  along  which  was 
placed  Normandin’s  garden  palisade.  A fence  (probably  the 
same)  was  also  the  boundary  of  Porte’s  garden  at  the  rear  of  his 
lot — that  fence  formed  always  the  north  boundary  of  this  old 
lane,  which  had  been  laid  out  on  the  ground,  and  plans  and 
divisions  of  lots  made  with  reference  thereto  before  1852.  It 
is  delineated  on  the  plan  of  the  division  of  property  by  the 
Jeanettes,  made  by  Wilkinson,  P.L.S.,  and  registered  as  plan 
No.  76  on  14th  October,  1852.  It  is  also  shewn  in  the  same 
place  OB  Wilkinson’s  plans  of  1854  and  of  1856  and  of  1858, 
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There  is  also  no  manner  of  doubt  that  the  “ post  ” referred  to 
in  the  first  course  south  in  the  patent  is  “ the  cedar  post  ” at 
the  south  east  corner  of  the  fence  enclosing  Normandin’s 
garden,  and  along  which  fence,  as  the  southerly  boundary  of  the 
lot,  the  next  course  runs. 

The  evidence  is  simply  overwhelming  as  to  the  true  and 
actual  site  and  boundaries  of  the  Porte  lot.  In  1898  the  defendant 
stated  to  Mr.  Shepherd  that  this  fence  formed  the  boundary  of 
her  lot  (2).  Difficulties  arise  from  the  description  in  the  patent, 
which  have  to  be  solved  by  evidence  ; for,  if  the  description  as 
actually  given  is  applied  to  the  present  site  of  Sandwich 
street,  the  course  will  not  enclose  any  piece  of  land  down  to 
the  highway,  and  what  they  partially  enclose  will  be  on  a 
different  area  from  the  lot  now  and  always  occupied  by  defend- 
ant, which  is  as  a whole  unquestionably  on  the  site  of  the  old 
Normandin  lot. 

By  one  method  of  survey  the  rear  boundary  of  the  courses  in 
the  patent  will  take  in  the  whole  of  the  old  lane  and  come  upon 
nearly  all  of  the  land  held  by  the  plaintiff.  That  was  mani- 
festly not  the  intent  of  the  Crown,  and  the  patent  can  be  so 
considered  and  construed,  in  the  light  of  the  evidence  and  the 
state  of  affairs  on  the  ground,  as  to  harmonize  with  the  real  title 
of  the  litigants.  There  is  strong  inferential  evidence  that  the 
old  site  of  the  public  highway  as  it  existed  prior  to  1860  has 
been  changed  in  making  Sandwich  street  so  as  to  run  further 
from  the  river  in  front  of  this  lot ; and  indeed  there  is  direct 
evidence  to  that  effect  from  the  surveyor  Newman,  who  says 
that  the  “old  road  ran  by  the  red  line”  in  his  map.  With 
that  line  of  old  road  as  the  public  highway  recognized  in  the 
Crown  lands  office  (and  no  more  modern  one  is  known  there) 
the  survey  of  to-day  agrees  accurately  with  the  description  of 
the  Normandin  lot  as  conveyed  to  Porte,  and  with  the  descrip- 
tion given  in  the  patent. 

The  Porte  patent  was  to  be  “consistent  with  patents  for  other 
parts  of  the  lot.”  In  the  Crown  lands  office  it  appears  that  a 
patent  was  issued  to  Mrs.  Caron  and  Mrs.  Salter  on  17  th 
November,  1859,  according  to  Wilkinson’s  plan,  wherein  the 
old  public  highway  and  the  lane  in  the  rear  appear.  These  form 
the  front  and  rear  boundaries  of  that  part  of  lot  77  which 
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adjoins  the  part  of  the  lot  claimed  by  Porte  immediately  to  the 
west,  and  this  lane  is  mentioned  in  the  patent.  This  again  con- 
firms the  conclusion  as  to  the  boundaries  on  the  ground  which 
the  Crown  recognizes  and  acts  upon.  What  was  so  definitely 
described  in  the  boundaries  of  the  patent  of  1859  is  also 
intended  to  be  done  by  the  boundaries  in  the  subsequent  patent 
of  1874,  in  regard  to  a part  of  the  same  lot  with  the  same 
original  French  boundaries.  Effect  is  thus  given  to  every  word 
in  the  patent,  and  right  is  done  as  between  the  litigants. 

If  the  patent  was  manifestly  irreconcilable  with  this  method 
of  treatment,  I should  not  hesitate  to  hold  that  any  legal  estate 
granted  by  the  patent  in  respect  of  land  owned  by  the  plaintiff 
could  not  be  made  use  of  in  a court  of  equity  to  displace  the 
beneficial  title  of  the  true  owner  under  the  French  occupation. 
As  to  such  legal  estate  the  defendant  would  be  trustee,  as  was 
the  Crown,  for  the  rightful  owner ; but  it  is  not  necessary  to 
support  the  decision  on  this  aspect  of  the  case.  I may  refer  to 
two  cases  as  shewing  what  evidence  is  proper  to  explain  a 
patent  in  like  conditions  : Van  Diemens  Land  Co.  v.  Marine 
Bank  of  Trade , [1906J  A.  C.  92,  and  Conn  v.  Penn  (1818),  1 
Peters  C.  C.  496,  the  latter  being  a valuable  decision  of  Mr. 
Justice  Washington  in  the  case  of  lands  procured  by  the  pro- 
prietaries of  Pennsylvania  prior  to  the  Revolution,  in  manner 
not  unlike  those  of  this  French  occupation  prior  to  conquest. 

It  is  difficult  to  get  information  as  to  the  French  settlement 
at  Detroit  which  afterwards  became  part  of  Ontario ; and  it  is 
strange  that  no  question  seems  to  have  arisen  in  the  courts  as 
to  the  legal  character  of  their  land-holdings.  From  sources  of 
information  made  available  by  Mr.  Bain,  Toronto  Librarian,  and 
Mr.  Fraser,  Ontario  Archivist,  this  appears  to  be  the  state  of 
affairs  upon  the  surrender  of  Fort  Pontchartrain  (Detroit)  in 
1760.  A French  colony  numbering  about  2,000  was  then  resi- 
dent, of  whom  a large  proportion  had  become  occupants  of  lands 
en  rotnre  on  both  sides  of  the  strait.  These  concessions  or  grants 
of  land  were  of  small  size  fronting  on  the  river,  and  uniformly 
held  under  a system  of  attenuated  feudal  tenures  similar  to 
that  which  prevailed  among  the  old  habitans  of  eastern  Canada. 
These  western  settlers  were  cultivators  of  the  soil,  holding  as 
concessionaires  under  grants  made  by  the  officers  in  Canada  at 
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the  post  under  instructions  from  the  governor  and  intendant. 
All  concessions  contain  the  distinctive  words  “ Cens  et  Rente  ” 
(providing  for  payment  in  money  or  produce).  “ Lods  et  Veiite  ” 
(providing  for  mutation  fines)  and  are  of  record  at  Detroit  from 
1734,  if  not  earlier,  down  to  at  least  1753.  It  is  said  the  last 
Commandant  Belestre  in  1760  granted  concessions  which  were 
denounced  by  General  Gage  as  fraudulent,  but  the  charge  does 
not  appear  to  have  been  carried  further : St.  Pierre  Les  Canad- 
iens  du  Michigan,  p.  181. 

In  the  last  20  years  of  French  rule  the  colonj^  multiplied 
and  spread.  Many  of  its  members  crossed  the  river  and  settled 
alongside  of  the  Huron  Indians  upon  the  present  site  of  Sand- 
wich and  Windsor.  This  settlement  was  called  L’Assomption, 
and  these  settlers  obtained  grants  along  the  water  front,  known 
as  the  first  concession,  part  of  this  occupation  being  the  lands 
now  in  dispute. 

In  the  archives  of  Ontario  are  copies  of  the  proceedings  of 
the  Hesse  Land  Board  established  soon  after  the  separation  of 
the  States  from  Ontario,  in  order  to  provide  for  the  settlement 
of  the  U.E.  Loyalists.  The  first  board  of  1790  was  charged  with 
the  duty  of  investigating  as  to  the  holdings  of  the  old  habitans, 
in  order  to  preserve  their  rights,  as  well  as  to  ascertain  what 
lands  were  available  for  the  new  comers.  There  was  no 
small  trouble  in  getting  information  on  details,  but  it  is  very 
clear  that  the  range  of  lots  in  front  from  64  to  149  inclusive  in 
L’Assomption  settlement  were  under  recognized  French  hold- 
ings : “ Rotures,  concessions  or  grants  made  under  the  French 
Government,”  as  they  are  styled  by  the  board.  The  matter 
was  particularly  investigated  in  1793  by  the  board  (then  the 
Land  Board  of  Essex  and  Kent)  with  a view  of  granting  as  a 
second  concession  the  lands  in  rear  of  L’Assomption  settlement 
to  the  owners  of  the  lots  in  the  front  in  order  to  supply  them 
with  wood  for  convenience  of  fencing  and  for  family  purposes.” 
The  owner  of  lots  74  and  75  was  “ Janis  ”;  of  lots  77,  79  and 
80  Madame  Baby,  and  of  lot  78  J.  B.  Touree.  Madame  Baby 
inherited  from  her  husband  Jacques  Duperon  Baby,  who  died  in 
1789. 

Charles  Baron  or  Bouron,  who  conveyed  lot  78,  appears  as 
signing  a petition  to  the  board  for  a further  concession  of  wood 
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and  hay  lands  to  the  rear  of  the  front  lots  on  the  east  side  of 
the  strait  on  7th  April,  1791.  The  Jacques  Baby  to  whom  he 
transferred  by  donation  (son  of  the  former  Baby)  was  appointed 
a judge  of  the  Court  of  Common  Pleas  for  that  locality  in  1793, 
and  was  afterwards  called  to  the  Executive  Council  of  Upper 
Canada. 

The  result  of  the  early,  and  almost  contemporaneous  investi- 
gation as  to  the  French  title  on  the  Canadian  side  is  thus  given 
in  a report  from  the  board  to  the  chairman  of  the  land  com- 
mittee of  the  legislative  council  at  Quebec  on  6th  May,  1791. 
Lord  Dorchester  desired  that  a large  tract  of  land  might  be  set 
apart  for  a county  town,  and  the  board,  in  response,  “ regret  that 
no  waste  lands  within  the  district  are  open  for  settlement  except 
a square  of  7 miles  ceded  by  Ottawa  and  Chippewa  Indians  for 
the  King’s  use  at  the  river  Canard  on  the  strait.  All  other 
settlements  in  the  district  except  a few  on  the  strait  by  grant 
from  the  French  king  being  a private  purchase  from  the 
Indians  to  the  occupiers  or  their  heirs.  . . . No  other 

unimproved  land  on  the  east  side  of  the  strait — the  whole  being 
settled  either  under  the  grants  of  the  French  king  or  private 
purchases  from  the  Indians,  countenanced  by  the  several  com- 
manding officers  and  Lieutenant-Governors  of  Detroit,  who  had 
received  the  rents  and  fines  upon  such  speculation  as  well  as 
upon  lands  possessed  under  sanction  of  the  French  Crown.” 
This  report  is  signed  by  the  commanding  officer  Major  Smith ; 
W.  D.  Powell,  afterwards  Chief  Justice  of  Upper  Canada,  and 
A.  Grant,  afterwards  executive  councillor,  and  its  accuracy  can- 
not be  impeached. 

G.  F.  H. 
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Cases  reported  in  the  Ontario  Law  Reports  decided  on 
appeal  to  the  Supreme  Court  of  Canada  reported  since  the 
publication  of  Volume  10,  Ontario  Law  Reports. 

Gibb  v.  McMahon,  9 O.L.R.  522,  affirmed  37  S.C.R.  362. 

The  Toronto  Railway  Company  v.  The  City  of  Toronto, 
10  O.L.R.  657,  appeal  allowed  in  part,  37  S.C.R.  430. 
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APPENDIX  II. 

SUPREME  COURT  OF  JUDICATURE. 


RULES  PASSED  SINCE  THE  CONSOLIDATION  OF  THE  RULES  IN  1897. 

Passed  25th  June,  1898. 

1225.  Rule  401  is  repealed  and  the  following  substituted 
therefor : 

“ The  time  allowed  to  a party  served  out  of  Ontario  to  apply 
to  discharge  the  order  shall  be  that  limited  by  the  order  allow- 
ing: the  service  to  be  effected.” 

56.  (2)  From  and  after  the  1st  day  of  October,  1898, 
interest  shall  not  be  credited  in  any  action  or  matter  in  respect  of 
moneys  paid  into  Court  (1)  With  a defence;  (2)  as  security  for 
costs  of  an  action,  or  appeal ; (3)  as  security  for  debt  or  costs, 
to  stay  execution ; (4)  as  a deposit  for  sale  in  mortgage  actions, 
(5)  as  a condition  imposed  by  any  injunction  order  ; (6)  as  pro- 
ceeds of  sale  in,  or  to  abide  the  result  of,  interpleader  proceed- 
ings; or  (7)  for  any  other  merely  temporary  purpose  unless  or 
until  after  the  same  shall  have  been  in  court  for  six  months, 
and  then  only  at  the  rate  of  2 per  cent,  per  annum,  not  com- 
pounded in  any  case  ; but  the  President,  or  in  his  absence  the 
next  senior  Judge  of  the  High  Court,  may,  for  special  reasons, 
order  that  in  any  particular  case,  interest  shall  be  allowed  on 
such  moneys  at  any  higher  rate  not  exceeding  3 J per  cent,  per 
annum. 

56.  (3)  From  and  after  the  1st  day  of  October,  1898,  the 
interest  to  be  credited  on  the  Assurance  Fund  shall  be  at  the 
rate  of  2|-  per  cent,  per  annum,  compounded  as  provided  by 
Rule  57. 

56  (4)  The  interest  to  be  credited  to  suitors  accounts,  on  all 
moneys  paid  into  Court  after  the  said  1st  October,  1898  (other 
than  for  the  purposes  above  mentioned),  shall  until  further  or 
other  order  be  at  the  rate  of  3J  per  cent,  per  annum  from  the 
date,  and  as  provided  by  Con.  Rule  57. 

58.  (2)  All  balances  which  are  or  shall  hereafter  be  stand- 
ing to  the  credit  of  any  action  or  matter  which  have  not  been, 
or  which  hereafter  shall  not  be  claimed,  before  the  lapse  of  ten 
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years  from  the  time  when  the  same  became,  or  shall  hereafter 
become  payable  out  of  Court,  shall  be  transferred  to  the  Suspense 
Account ; and  the  account  in  such  actions  or  matters,  in  respect 
of  all  moneys  so  transferred  shall  be  closed,  and  no  further 
interest  shall  thereafter  be  credited  thereto  in  respect  of  the 
moneys  so  transferred  ; but  such  transfer  is  not  to  prejudice  the 
claim  of  any  person  to  the  payment  of  any  moneys  so  trans- 
ferred. Interest  shall  not  hereafter  be  credited  to  the  Suspense 
Account  in  respect  of  moneys  standing  at  its  credit  or  authorized 
to  be  transferred  thereto. 

66.  (2)  Mortgages  and  other  securities  made  to,  or  invested 
in  the  Accountant,  in  any  action  or  matter,  are  to  be  held  by 
him  subject  to  the  order  of  the  Court  or  a Judge  ; but  no  duty 
or  liability  (save  as  custodian  of  the  instrument)  is  by  reason 
of  such  mortgage  or  other  security  being  made,  given  to  or 
vested  in  him,  imposed  on  the  Accountant  in  respect  of  such 
mortgage  or  security  or  any  property  thereby  vested  in  the 
Accountant. 

Passed  8th  October,  1898. 

1226.  Rule  9 of  the  Consolidated  Rules  is  hereby  amended 
by  inserting  the  words  “ and  Ottawa  ” after  “ Toronto  ” in  the 
4th  line. 

Passed  10th  December,  1898. 

1227.  Rule  782  is  repealed  and  the  following  to  be  sub- 
stituted therefor  : 

“ Where  there  has  been  a trial  with  a jury  an  application 
for  a new  trial,  whether  made  for  that  relief  alone  or  combined 
with  or  as  an  alternative  of  a motion  under  Rule  783,  may  be 
made  to  a Divisional  Court,  or  to  the  Court  of  Appeal.” 

1228.  The  following  is  to  be  added  to  Rule  783  : 

“ 3.  The  foregoing  provision  of  Rule  782  and  of  this  Rule 
are  not  to  restrict  or  affect  the  power  of  the  Court  of  Appeal  to 
direct  a new  trial  in  any  appeal  where  such  relief  appears  just 
and  proper.” 

Passed  14th  January,  1899. 

1229  Rule  412  is  repealed  and  the  following  substituted 
therefor : 

“ Money  shall  be  paid  out  of  Court  upon  the  cheque  of  the 
Accountant,  countersigned  by  the  Registrar  of  the  Court  of 
Appeal,  or  in  the  case  of  his  absence,  by  the  Junior  Registrar  of 
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the  High  Court  of  Justice,  this  Rule  to  take  effect  forthwith 
without  being  published  in  The  Gazette .” 

Passed  17th  February,  1900. 

1230.  Clause  4 of  Sub-Section  B of  Rule  26,  is  amended 
by  adding  thereto  the  following : 

“ When  the  same  shall  be  transmitted  to  the  Central  Office, 
to  be  dealt  with  under  Rule  340/’ 

1231.  Rule  341  is  hereby  amended  by  striking  out  the 
word  “ Toronto,”  and  the  words  “ or  in  a Divisional  Court  ” in 
the  second  line  thereof. 

1232.  Sub-section  2 of  Rule  792  is  repealed  and  the  follow- 
ing substituted  for  it  : 

(2)  The  party  making  the  motion  shall  not  be  entitled, 
unless  by  leave  of  a Judge  or  of  the  Court,  to  set  it  down  until 
the  record  and  exhibits  have  been,  and  it  shall  be  his  duty  to 
cause  them  to  be,  transmitted  to  the  Central  Office. 

Passed  22nd  June,  1901. 

1233.  Consolidated  Rules  95  and  96  are  hereby  repealed. 

1234  That  Rule  347  be  repealed  and  the  following  sub- 
stituted therefor  : 

347.  The  time  for  delivering,  amending  or  filing  any  plead- 
ing, answer  or  other  document  may  be  enlarged  by  consent 
without  application  to  the  Court  or  a Judge. 

Passed  29th  March,  1902. 

1235.  That  all  proceedings  under  the  Mechanics  Lien  Act, 
R.S.O.,  Cap.  153,  shall  be  legibly  endorsed  as  follows  : — 

“ In  the  matter  of  the 

Mechanics  Lien  Act.” 

“ BETWEEN  ” 

“ A.  B.,  Plaintiff” 

AND 

“ C.  D.,  Defendant.” 

1236.  Rule  56  is  hereby  further  amended  by  adding  thereto 
the  following  sub-section  \ 

5.  (5)  From  and  after  the  first  day  of  April,  1902,  the 
interest  to  be  paid  on  any  suitor’s  account  which  has  been  here> 
tofore  allowed  at  four  per  cent,  per  annum,  is  to  be  three  and 
one-half  per  cent,  per  annum,  but  this  rule  is  not  to  affect  any 
payments  of  interest  at  four  per  cent,  already  made  on  such 
accounts. 
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1237.  The  Finance  Committee  may,  subject  to  the  approval 
of  the  Attorney-General  of  Ontario  being  first  obtained,  arrange 
for  the  investment  of  any  moneys  in  Court  in  first  mortgages 
on  lands  in  the  Province  of  Manitoba. 

Passed  7th  June,  1902. 

1238.  The  costs  of  and  incidental  to  the  proceedings  in  the 
Court  of  Appeal  for  Ontario,  and  in  the  High  Court  of  Justice 
for  Ontario,  and  in  any  Divisional  Court  thereof  for  or  in 
relation  to  the  quashing  of  convictions  or  orders  shall  be  in  the 
discretion  of  the  Court,  and  the  Court  shall  have  power  to 
determine  and  direct  by  whom  and  to  what  extent  the  same  shall 
be  paid,  whether  the  conviction  or  order  is  affirmed  or  quashed 
in  whole  or  in  part.  (Suspended  by  order  of  11th  June,  1904.) 

1239.  Consolidated  Rule  117  is  amended  by  adding  to  the 
proceedings  and  matters  which  it  is  thereby  provided  shall  be 
heard  and  determined  by  the  Divisional  Courts  the  following  : 
Proceedings  for  or  in  relation  to  the  quashing  of  convictions  or 
orders. 

1240.  Consolidated  Rules  355  and  356  shall  not  extend  or 
apply  to  proceedings  for  or  in  relation  to  the  quashing  of  con- 
victions or  orders. 

1241.  Consolidated  Rule  1130  shall  apply  to  the  costs  of 
and  incidental  to  proceedings  for  or  in  relation  to  the  quashing 
of  convictions  or  orders  whether  the  conviction  or  order  is 
affirmed  or  quashed  in  whole  or  in  part. 

Passed  20tli  June,  1903. 

1242.  (47)  Rule  47  is  hereby  repealed  and  the  following 
substituted  therefor  : 

47.  (1)  A local  Judge  of  the  High  Court  shall  in  actions 
brought  and  proceedings  taken  in  his  county,  possess  the  like 
powers  of  a Judge  in  the  High  Court,  in  Court  or  Chambers,  for 
hearing,  determining  and  disposing  of  the  following  proceedings 
and  matters,  that  is  to  say  : 

(a)  Motions  for  judgment  in  undefended  actions; 

(b)  Motions  for  the  appointment  of  receivers  after  judgment 
by  way  of  equitable  execution  ; 

(c)  Application  for  leave  to  serve  short  notice  of  motion  to 
be  made  before  a Judge  sitting  in  Court  or  in  Chambers; 

(d)  Motions  for  judgment  and  all  other  motions,  matters 
and  applications  (except : (i)  trials  of  actions ; (ii)  applications 
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for  taxed  or  increased  costs  under  Rule  1146  ; and,  (iii)  motions 
for  injunction  other  than  those  provided  for  by  Rule  46)  where 
all  parties  agree  that  the  same  shall  be  heard,  determined  or 
disposed  of  before  such  local  Judge,  or  where  the  solicitors  for 
all  parties  reside  in  his  county. 

Provided  always  that  where  an  infant  or  lunatic  or  person 
of  unsound  mind  is  concerned  in  any  such  proceedings  or 
matters,  the  powers  conferred  by  this  Rule  shall  not  be 
exercised  in  case  of  an  infant  without  the  consent  of  the  Official 
Guardian,  and  in  the  case  of  a lunatic  or  person  of  unsound 
mind  without  the  consent  of  his  committee  or  guardian,  and 
provided  also  the  like  consent  shall  be  requisite  in  the  case  of 
applications  for  payment  of  money  out  of  Court  and  for  dis- 
pensing with  the  payment  of  money  into  Court  where  an  infant, 
lunatic,  or  person  of  unsound  mind  is  concerned. 

(2)  No  order  for  the  payment  of  money  out  of  Court,  or 
for  dispensing  with  the  payment  of  money  into  Court,  shall  be 
acted  upon  unless  a Judgfe  of  the  High  Court  has  manifested 
his  approval  thereof  in  manner  provided  by  Rule  414. 

(3)  The  judgment  or  order  of  the  local  Judge  in  any  of  the 
proceedings  or  matters  in  this  Rule  referred  to  shall  be  entered, 
signed,  sealed  and  issued  by  the  Deputy  Clerk  of  the  Crown, 
Deputy  or  Local  Registrar  of  the  County,  as  the  case  may 
require,  and  shall  be  and  have  the  same  force  and  effect,  and  be 
enforceable  in  the  same  manner  as  a judgment  or  order  of  the 
High  Court  in  the  like  case. 

1243.  (48)  Rule  48  is  hereby  amended  by  substituting  the 
letter  (d)  for  the  letter  (c)  in  the  second  line. 

1244.  (139)  Rule  139  is  repealed  and  the  following  sub- 
stituted therefor : 

139.  Where  a plaintiff’s  claim  is  for  or  includes  a debt  or 
liquidated  demand,  the  endorsement  besides  stating  the  nature 
of  the  claim  shall  state  the  amount  claimed  in  respect  of  such 
debt  or  demand,  and  for  costs  respectively,  and  shall  further 
state  that  upon  payment  thereof  within  the  time  allowed  for 
appearance  further  proceedings  will  be  stayed.  Such  statement 
may  be  according  to  Form  No.  6.  The  defendant,  notwith- 
standing that  he  makes  such  payment,  may  have  the  costs 
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taxed,  and  if  more  than  one-sixth  be  disallowed  the  plaintiff’s 
solicitor  shall  pay  the  costs  of  taxation. 

1245.  Form  No.  6 (Section  3 of  the  Appendix)  is  amended 
by  striking  out  the  figure  8 and  leaving  a blank  space  between 
the  words  “ within  ” and  “ days  ” in  the  third  line,  and  omitting 
the  words  between  brackets. 


1246.  (162)  Clause  (e)  of  Rule  162  is  hereby  repealed  and 
the  following  substituted  therefor  : 

(e)  The  action  is  founded  on  a judgment  or  on  a breach 
within  Ontario  of  a contract  wherever  made  which  is  to  be  per- 
formed within  Ontario  or  on  a tort  committed  therein. 

1247.  (300)  Rule  300  is  hereby  repealed  and  the  following 
substituted  therefor : 

300.  A plaintiff  may,  without  leave,  amend  his  statement  of 
claim,  whether  endorsed  on  the  writ  or  not,  once,  either  before 
the  statement  of  defence  has  been  delivered,  or  after  it  has  been 
delivered,  and  before  the  expiration  of  the  time  limited  for 
reply,  and  before  replying. 

1248.  (302)  Rule  302  is  hereby  repealed  and  the  following 
substituted  therefor : 

302.  Where  a plaintiff  has  amended  his  statement  of  claim 
under  Rule  300  the  opposite  party  shall  plead  thereto  or  amend 
his  pleading  within  the  time  he  then  has  to  plead,  or  within 
eight  days  from  the  delivery  of  the  amendment,  which  ever 
shall  last  expire,  and  in  case  the  opposite  party  has  pleaded 
before  the  delivery  of  the  amendment  and  does  not  plead  again 
or  amend  within  the  time  above  mentioned,  he  shall  be  deemed 
to  rely  on  his  original  pleading  in  answer  to  such  amendment. 

1249.  (414)  Rule  414  is  hereby  amended  by  adding  thereto 
the  following  sub-section  : 

(2)  An  order  dispensing  with  the  payment  of  money  into 
Court  unless  it  is  made  by  a Judge  of  the  Supreme  Court  shall 
not  be  acted  on  unless  or  until  a Judge  of  the  High  Court  has 
manifested  his  approval  thereof  in  manner  provided  by  sub- 
section 1. 


1250.  (439)  Rule  439  is  hereby  repealed  and  the  following 
substituted  therefor : 

Rule  439.  A party  to  an  action  or  issue,  whether  plaintiff 
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or  defendant,  may,  without  order,  be  orally  examined  before 
the  trial  touching  the  matters  in  question  by  any  party  adverse 
in  interest,  and  may  be  compelled  to  attend  and  testify  in  the 
same  manner,  upon  the  same  terms,  and  subject  to  the  same 
rules  of  examination  of  a witness  except  as  hereinafter 
provided. 

439  ( a ) In  the  case  of  a corporation  any  officer  or  servant 
of  such  corporation  may,  without  order,  be  orally  examined 
before  the  trial  touching  the  matters  in  question  by  any  party 
adverse  in  interest  to  the  corporation,  and  may  be  compelled  to 
attend  and  testify  in  the  same  manner  and  upon  the  same 
terms  and  subject  to  the  same  rules  of  examination  as  a witness 
except  as  hereinafter  provided  ; but  such  examination  shall  not 
be  used  as  evidence  at  the  trial. 

(2)  After  the  examination  of  an  officer  or  servant  of  a cor- 
poration a party  shall  not  be  at  liberty  to  examine  any  other 
officer  or  servant  without  an  order  of  the  Court  or  a Judge. 

439  ( b ) An  examination  shall  not  take  place  during  the 
long  vacation  without  an  order  of  the  Court  or  a Judge. 

1251.  (461)  Sub-sections  2 and  3 of  Rule  461  are  hereby 
repealed. 

1252.  (881)  Rule  881  is  hereby  repealed  and  the  following 
substituted  therefor : 

881.  Before  the  sale  of  lands  under  a writ  fieri  facias , the 
Sheriff  shall  publish  once,  not  less  than  three  months  and  not 
more  than  four  months  preceding  the  sale,  an  advertisement  of 
sale  in  The  Ontario  Gazette,  specifying: 

(a)  The  particular  property  to  be  sold  ; 

( b ) The  name  of  the  plaintiff  and  defendant ; 

(c)  The  time  and  place  of  the  intended  sale  ; 

(< d ) The  name  of  the  debtor  whose  interest  is  to  be  sold ; 
and  he  shall  in  each  week,  for  four  weeks  next  preceding  the 
sale,  also  publish  such  advertisement  in  a public  newspaper  of 
the  County  or  District  in  which  the  lands  lie  ; and  he  shall  also 
for  three  months  preceding  the  sale,  put  up  and  continue  a 
notice  of  such  sale  in  the  office  of  the  Clerk  of  the  Peace,  and 
on  the  door  of  the  Court  House  or  place  in  which  the  General 
Sessions  of  the  Peace  of  the  County  or  District  is  usually  holden  ; 
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but  nothing  herein  contained  shall  be  taken  to  prevent  an 
adjournment  of  the  sale  to  a future  day. 

1253.  (1146)  Rule  1146  is  hereby  amended  by  adding 
thereto  the  following  sub-section  : 

(2)  Where  an  order  or  judgment  in  any  such  action  or  pro- 
ceeding by  any  form  of  words  directs  that  the  costs  thereof  be 
taxed,  it  shall  be  taken  to  mean  the  allowance  of  commission 
and  disbursements,  in  accordance  with  sub-section  1,  unless  it 
is  otherwise  expressly  provided  by  the  order  or  judgment,  or 
unless  the  Court  or  a Judge  of  the  High  Court  otherwise 
directs. 

Passed  27th  June,  1903. 

1254.  (406)  (2)  When  money  is  required  to  be  paid  into 
Court  to  the  credit  of  the  Assurance  Fund,  established  under 
the  Land  Titles  Act,  the  direction  to  receive  the  money,  if  the 
same  is  payable  into  a bank  in  Toronto,  shall  be  obtained  from 
the  Master  of  Titles,  and  if  payable  into  a bank  outside  of 
Toronto  the  direction  shall  be  obtained  from  the  proper  Local 
Master  of  Titles. 

Passed  28th  November,  1903. 


1255.  818  (a)  Upon  the  filing  of  the  order  of  His  Majesty 
in  his  Privy  Council,  made  upon  an  appeal  to  His  Majesty  in 
Council,  with  the  Officer  of  the  High  Court  with  whom  the 
judgment  or  order  appealed  from  was  entered,  he  shall  there- 
upon cause  the  same  to  be  entered  in  the  proper  book,  and  all 
subsequent  proceedings  may  be  taken  thereupon  as  if  the 

decision  had  been  given  in  the  Court  below. 

© 

818  ( b ) When  the  judgment  of  the  Supreme  Court  of 
Canada  in  appeal  has  been  certified  by  the  Registrar  of  the  Court 
to  the  proper  officer  of  the  High  Court  he  shall  there  upon  make 
all  proper  and  necessary  entries  thereof,  and  all  subsequent  pro- 
ceedings may  be  taken  thereupon  as  if  the  judgment  had  been 
given  or  pronounced  in  the  High  Court.  See  R.S.O.,  c.  135, 
sect.  67. 

1256  1157  (a)  When  the  costs  incurred  in  Canada  of  an 
appeal  to  His  Majesty  in  his  Privy  Council  have  been  awarded, 
and  the  same  have  not  been  taxed  by  the  Registrar  of  the  Privy 
Council,  the  same  may  be  taxed  by  the  senior  Taxing  Officer, 
and  the  taxation  shall  be  according  to  the  scale  of  the  Privy 
Council. 
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1257  Rule  413  is  hereby  repealed  and  the  following  sub- 
stituted therefor : 

(413)  Cheques  shall  not  be  issued  during  the  long  vacation 
unless  the  praecipe  therefor  is  lodged  in  the  Accountant’s  Office 
on  or  before  the  20th  day  of  July,  unless  otherwise  ordered  by 
a Judge. 

1258.  972  (a)  Costs  payable  out  of  the  proceeds  of  lands 
sold  under  the  Devolution  of  Estates  Act,  with  the  approval  of 
the  Official  Guardian,  shall  be  taxed  by  the  senior  Taxing 
Officer. 

972  ( b ) The  Official  Guardian  shall  deposit  in  the  Account- 
ant’s Office  a statement,  certified  by  the  proper  officer,  showing 
the  distribution  of  the  proceeds  of  lands  sold  or  mortgaged  with 
his  approval,  and  proof  of  the  dates  of  births  of  the  infants 
interested. 

972  ( c ) All  moneys  received  by  the  Official  Guardian  on 
behalf  of  infants,  lunatics,  absentees,  or  other  persons  for  whom 
he  acts,  shall,  unless  otherwise  ordered  by  a Judge  of  the  High 
Court  in  Chambers,  be  paid  into  Court. 

972  (d)  Moneys  paid  into  Court  under  the  next  preceding 
rule  to  the  credit  of  infants,  shall  be  paid  out  to  them  when 
they  attain  their  majority,  or  sooner  if  so  ordered  by  a Judge 
of  the  High  Court  in  Chambers. 

1259.  Rule  99  is  repealed  and  the  following  is  substituted 
therefor : 

99.  The  business  of  the  Weekly  Sittings  shall  be  as  follows  : 
Tuesday  and  Friday,  Chambers.  Monday,  Wednesday  and 
Thursday,  Court. 

1260.  Rule  1245  is  repealed  and  the  following  is  substituted 
for  form  No.  6,  Section  3 of  the  Appendix  : 

(Add  to  the  above  forms  for  money  claims  in  Nos.  f and  5), 
and  the  plaintiff  claims  $ for  costs ; and  if  the  amount 

claimed  be  paid  to  the  plaintiff  or  his  solicitor  within  the  time 
allowed  for  appearance,  further  proceedings  will  be  stayed. 

1261.  348  (a)  Unless  the  Court  or  a Judge  gives  leave  to 
the  contrary  there  shall  be  at  least  six  (6)  clear  days,  com- 
puted as  mentioned  in  Rule  348,  between  the  service  of  notice 
of  an  application  for  a declaration  of  lunacy  and  the  day  for 
hearing. 
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1262.  635  (4).  Every  judgment  and  order  by  which  a 
judgment  is  affirmed,  reversed,  set  aside,  varied,  or  in  any  way 
modified,  shall  also  be  entered  in  the  office  where  the  proceed- 
ings were  commenced  ; and  the  fee  for  entry  shall  be  payable 
only  in  the  office  where  the  proceedings  were  commenced. 

1263.  750  (a)  Where  moneys  are  by  any  judgment,  order 
or  report  directed  to  be  paid  for  the  purpose  of  redemption  or 
any  like  purpose,  the  same  may  be  directed  to  be  paid  into 
Court,  (b)  Moneys  so  paid  into  Court  shall  be  paid  out, 
together  with  any  interest  accrued  thereon,  to  the  party  for 
whom  the  same  was  by  the  judgment,  order  or  report  directed 
to  be  paid  into  Court,  without  order,  upon  production  to  the 
accountant  of  the  consent  of  the  party  by  whom  the  money  was 
paid  into  Court,  duly  verified,  or  of  his  solicitor,  but  otherwise, 
as  the  Court  or  a Judge  may  order. 

1264  Rule  770  is  hereby  repealed  and  the  following  is 
enacted  as  Rule  768  (a)  : 

768  (a)  The  words  “ report  or  certificate”  in  Rules  769  and 
771  shall  include  every  order  made  by  the  Master  in  Ordinary, 
a Local  Master  or  an  Official  Referee,  except  an  order  made 
under  the  authority  of  Rule  767. 

1265.  Rules  802  and  803  are  repealed  and  the  following 
substituted  therefor  : 

802.  (1).  Unless  otherwise  ordered  by  the  Court  of  Appeal 
or  a Judge  thereof  as  hereafter  provided,  the  appeal  books  need 
not  be  printed  in  the  following  cases  : 

(a)  Appeals  under  sub-clauses  (a),  (b),  (d),  (e),  (f),  (g),  (h), 
(i),  (j),  (k),  (n),  and  (o),  of  sec.  50  (2)  of  the  Judicature  Act,  as 
amended  by  the  Act  4 Edw.  VII.,  ch.  11,  entitled,  “An  Act  to 
amend  the  Judicature  Act.” 

(b)  Appeals  under  sub-clauses  (e)  and  (f)  of  sec.  76  (1)  of 
the  Judicature  Act  as  amended  by  the  aforesaid  Act. 

802  (2).  In  cases  of  appeal  under  sub-clause  (c)  of  the  afore- 
said section  50  (2)  only  so  much  of  the  evidence  and  exhibits 
shall  be  printed  as  pertain  to  the  questions  involved  in  the 
appeal ; and  in  the  event  of  difference  between  the  parties  as  to 
what  the  book  should  contain  the  same  shall  be  settled  by  the 
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trial  Judges,  or  one  of  them,  on  application,  of  which  two  clear 
days’  notice  shall  be  given  to  the  opposite  party. 

803.  The  Court  of  Appeal  or  a Judge  thereof  may  order  the 
appeal  book  in  any  of  the  cases  specified  in  Rule  802  (1)  or  any 
of  the  documents,  proceedings  or  other  papers  therein  to  be 
printed  ; and  may  under  special  circumstances  dispense  with 
printing  in  a case  in  which  printing  would  otherwise  be  neces- 
sary. 

1266  940  (a).  The  Judge  may  also  exercise  the  powers 
conferred  upon  the  Court  by  Rules  200  and  201. 

1267.  Rule  1136  (1)  is  hereby  repealed  and  the  following 
substituted  therefor  : 

1136.  (1).  The  costs  of  every  interlocutory  viva  voce 
examination  and  cross-examination  shall  be  borne  by  the  party 
who  examines  unless,  as  to  the  whole  or  part  thereof,  it  be 
otherwise  directed,  in  actions  in  the  High  Court  by  the  Senior 
Taxing  Officer  on  his  appointment  served,  and  in  actions  in  a 
County  Court  by  a Judge  thereof.  In  actions  in  the  High 
Court,  if  more  than  $25.00  is  claimed,  besides  the  disbursements, 
in  procuring  the  attendance  of  the  person  examined,  the  sum  to 
be  allowed  for  the  examination  or  cross-examination  shall  be 
fixed  by  the  Senior  Taxing  Officer  on  such  appointment. 

Any  increase  of  costs  occasioned  by  proceeding,  without 
good  reason,  otherwise  than  as  provided  by  Rule  447  (1)  shall 
not  be  allowed. 

RULES  PASSED  24TH  DECEMBER,  1904,  TAKING  EFFECT  UPON 
AND  AFTER  THE  END  OF  THE  CHRISTMAS  VACATION,  1904. 

1268.  Ordered  that  Rule  881  as  enacted  by  Rule  1252,  be 
repealed  and  the  following  substituted  therefor : 

1268.  (881).  Before  the  sale  of  lands  under  a writ  of  fieri 
facias,  the  Sheriff  shall  publish  once,  not  less  than  three  months 
and  not  more  than  four  months  preceding  the  sale,  an  advertise- 
ment of  sale,  in  The  Ontario  Gazette , specifying  : 

(a)  The  particular  property  to  be  sold  : 

(b)  The  name  of  the  plaintiff  and  defendant ; 

(c)  The  time  and  place  of  the  intended  sale  ; 

(d)  The  names  of  the  debtor  whose  interest  is  to  be  sold  ; 
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and  he  shall,  upon  one  day  at  least  in  each  week  for  four 
successive  weeks  next  preceding  the  sale,  also  publish  such 
advertisement  in  a public  newspaper  of  the  County  or  District 
in  which  the  lands  lie  ; and  he  shall  also  for  three  months 
preceding  the  sale,  put  up  and  continue  a notice  of  such  sale  in 
the  Office  of  the  Clerk  of  the  Peace,  and  on  the  door  of  the 
Court  House  or  place  in  which  the  General  Sessions  of  the  Peace 
of  the  County  or  District  is  usually  holden  ; but  nothing  herein 
contained  shall  be  taken  to  prevent  an  adjournment  of  the  sale 
to  a future  day. 


1269.  Rule  938  is  repealed  and  the  following  substituted 
therefor  : 

(938)  The  executors  or  administrators  of  a deceased  person 
or  any  of  them,  and  the  trustees  under  any  deed  or  instrument 
or  any  of  them,  or  any  person  claiming  to  be  interested  in  the 
relief  sought  as  creditor,  devisee,  legatee,  next-of-kin  or  heir-at- 
law  of  a deceased  person,  or  as  cestui  que  trust  under  the  trusts 
of  any  deed  or  instrument,  or  as  claiming  by  assignment  or 
otherwise  under  any  such  creditor  or  other  person  as  aforesaid, 
may  serve  a notice  of  motion  returnable  in  cases  under  clauses 

(a),  (b),  (e),  and  (h)  hereof  before  a Judge  of  the  High  Court 
sitting  in  Weekly  Court,  and  in  other  cases  before  a Judge  of  the 
High  Court  in  Chambers  for  such  relief  of  the  nature  or  kind 
following,  as  may  be  specified  in  the  notice,  and  as  the  circum- 
stances of  the  case  may  require,  that  is  to  say,  the  determina- 
tion without  an  administration  of  the  estate  or  trust  of  any  of 
the  following  questions  or  matters  : 

(a)  Any  question  affecting  the  rights  or  interests  of  the 
person  claiming  to  be  creditor,  devisee,  legatee,  next-of-kin  or 
heir  at-law,  or  cestui  que  trust. 

(b)  The  ascertainment  of  any  class  of  creditors,  legatees, 
devisees,  next-of-kin,  or  others. 

(c)  The  furnishing  of  any  particular  accounts  by  the 
executors  or  administrators  or  trustees  and  the  vouching  (where 
necessary)  of  such  accounts. 

(d)  The  payment  into  Court  of  any  money  in  the  hands  of 
the  executors  or  administrators  or  trustees. 

(e)  Directing  the  executors  or  administrators  or  trustees  to 


XI.] 


APPENDIX. 


673 


do  or  abstain  from  doing  any  particular  act  in  their  character 
as  such  executors  or  administrators  or  trustees. 

(f)  The  approval  of  any  sale,  purchase,  compromise  or  other 
transaction. 

(g)  The  opinion,  advice  or  direction  of  a Judge  pursuant  to 
section  37  of  the  Act  respecting  Trustees  and  Executors  and 
the  Administration  of  Estates. 

(h)  The  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust. 

1270  Rule  1143  is  repealed  and  the  following  substituted 
therefor : 

(1143)  In  cases  not  otherwise  provided  for,  the  Taxing 
Officer  may  allow  a reasonable  sum  for  the  expense  of  a short- 
hand writer,  on  the  certificate  of  the  Judge  before  whom  the 
examination  of  any  witness  or  witnesses  in  any  such  cause, 
matter  or  other  proceeding  takes  place ; and  also  on  the  certi- 
ficate of  the  Local  Master  in  references  before  him  when  the 
parties  agree  to  the  employment  of  a shorthand  writer. 

1271.  Rule  791  is  repealed  and  the  following  substituted 
therefor : 

(791)  On  any  motion  for  a new  trial  or  by  way  of  appeal 
from  a judgment  or  order  of  the  Court  or  a Judge  of  the  High 
Court  or  to  enter  a different  judgment,  the  applicant  or  appel- 
lant shall  deliver  to  the  proper  Registrar  a copy  of  the  written 
opinion  (if  any)  unless  it  has  been  reported,  of  the  Judge  appealed 
from  and  of  the  judgment  or  order  in  question  on  the  motion  or 
appeal  as  the  same  has  been  settled  or  entered,  before  the 
motion  or  appeal  is  set  down  for  argument ; and  in  default, 
unless  otherwise  ordered,  the  motion  or  appeal  shall  be  deemed 
to  have  been  abandoned,  and  the  opposite  party  shall  be  entitled 
to  the  costs  thereof. 

1272.  Clause  2 of  Rule  55  is  hereby  repealed. 

1273.  Rule  77  is  hereby  amended  by  striking  out  all  the 
words  after  the  word  “ matter  ” in  the  fourth  line  thereof. 

1274.  Rule  407  is  hereby  repealed  and  the  following  sub- 
stituted therefor  : 

(407).  The  person  applying  for  the  direction  or  cheque  shall 
leave  a praecipe  therefor  according  to  form  No.  42  or  form  No. 
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43,  and  the  judgment  or  order  under  which  the  money  is  pay- 
able, together  with  a copy  thereof  and  of  the  report  where, 
necessary,  which  is  to  be  on  good  paper  of  foolscap  size,  folded 
lengthwise  and  is  to  be  verified  by  an  officer  in  the  Accountant’s 
office,  and  to  be  retained  by  the  Accountant. 

In  case  the  direction  is  obtained  elsewhere  than  in  Toronto, 
these  papers  with  the  necessary  postage  for  their  retransmission 
are  to  be  sent  to  the  Accountant. 

(2)  The  copy  so  verified  shall  be  marked  with  a number 
corresponding  with  that  of  the  account,  and  shall  be  bound  and 
kept  for  reference  in  a book  to  be  called  the  “ Order  Book.” 

RULE  PASSED  24TH  MARCH,  1906. 

1275.  Notwithstanding  the  provisions  of  Buies  777  except 
in  cases  in  which  there  is  by  statute  or  by  Rule  of  a Court  a 
local  venue,  an  order  of  a Judge  of  the  High  Court  determining 
the  place  of  trial,  whether  made  upon  an  original  motion,  or 
upon  appeal  from  the  Master  in  Chambers,  or  from  a local  Judge 
or  local  Master,  and  whether  it  change  or  confirm  the  venue 
as  laid  by  the  plaintiff,  shall  not  be  subject  to  appeal. 
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ACCOUNT. 

See  Mortgage — Pleading,  2 
— Surrogate  Courts. 

ADMINISTRATION. 

See  Executors  and  Adminis- 
trators. 

ADMISSIONS. 

See  Judgment. 


ADMIRALTY. 

See  Constitutional  Law. 


ADVERTISING. 

See  Contract  — Principal 
and  Agent. 

AFFIDAVIT. 

See  Discovery — Extradi- 
tion, 2. 

ALIMONY. 

See  Husband  and  Wife. 


AMENDMENT. 

See  Constitutional  Law  — 
Criminal  Law,  5,  10. 

ANCILLARY  PROBATE. 

See  Executors  and  Adminis- 
trators. 

ANIMALS. 

See  Railway,  3. 

46 — VOL.  XI.  O.L.R. 


APPEAL. 

1.  To  Court  of  Appeal — Third 
Parties  — Leave  to  Defend  — 
Right  to  Appeal  — Motion  to 
Quash  Appeal .]  — An  order 
under  Con.  Rule  213  giving  a 
third  party  the  right  to  appeal 
at  the  trial  of  an  action,  even 
though  he  be  declared  to  be 
bound  by  the  judgment,  is  not 
equivalent  to  an  order  giving 
him  leave  to  defend. 

In  an  action  where  the  third 
parties  had  no  right  to  defend 
the  action,  but  had  obtained 
leave  to  appeal  in  the  name  of 
the  defendants,  of  which  they 
had  availed  themselves: — 

Held , that  an  appeal  in  their 
own  names  was  not  competent. 

Gaby  v .City  of  Toronto  (1902), 
1 O.W.R.  635,  considered  and 
distinguished.  Deseronto  Iron 
Co.  v.  Rathbun  Co.,  433. 

2.  To  Divisional  Court  of 
High  Court — County  Court  Ap- 
peal— Striking  out  Pleadings — 
Final  Order — Interlocutory  Or- 
der— Con.  Rule  %61  — R.S.O. 
1897 , ch.  55,  sec.  5%7\ — An  order 
of  a county  court  Judge  purport- 
ing to  be  made  under  Con.  Rule 
261,  striking  out  certain  para- 
graphs of  a statement  of  de- 
fence as  disclosing  no  reasonable 
answer,  as  in  its  nature  final, 
though  in  form  intermediate, 
and  an  appeal  will  lie  under 
sec.  52  of  the  County  Courts 
Act,  R.S.O.  1897,  ch.  55. 
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The  jurisdiction  conferred  by 
Con.  Rule  261  may  not  be  in- 
voked for  the  excision  of  por- 
tions of  a pleading  only.  Smith 
v.  Traders  Bank,  24. 

3.  To  Judge  of  High  Court — 
Ruling  of  Taxing  Officer — Costs 
of  Interlocutory  Examinations 
—Rules  767,  77  f,  1136, 1367— 
Right  of  Appeal — Time — Ex- 
tension. ] — Semble , that  no  ap- 
peal lies  from  the  decision  of 
the  senior  taxing  officer  at  To- 
ronto, under  Con.  Rule  1116,  as 
amended  by  Con.  Rule  1267,  as 
to  the  allowance  of  the  costs  of 
interlocutory  examinations. 

Held,  that  if  an  appeal  lies, 
it  must  be  either  under  Con. 
Rule  774  or  767 — probably  the 
latter — and,  under  either,  notice 
of  appeal  must  be  given  within 
four  days  and  made  returnable 
within  ten  days  after  the  deci- 
sion complained  of  ; and  notice 
in  this  case  not  having  been 
given  in  time,  an  extension 
should  not  be  granted,  having 
regard  to  the  character  of  the 
decision  complained  of — a ruling 
against  allowing  the  costs  of  ex- 
amining more  that  one  of  the 
plaintiffs  for  discovery.  Mann 
v.  Crittenden,  46. 

4.  To  Judicial  Committee  of 
Privy  Council — Motion  to  Al- 
low Security — Matter  in  Con- 
troversy Exceeding  $f,000 — 
Value  — R.S.O.  1897,  ch.  f8, 
sec.  7.] — On  a motion  by  the 
plaintiffs  for  the  allowance  of 
the  security  on  an  appeal  from 
the  Court  of  Appeal  to  the  Privy 
Council,  in  an  action  brought 


by  the  corporation  of  a city 
against  two  electric  light  com- 
panies, to  have  it  declared  that 
they  had  forfeited  their  rights 
under  certain  agreements  with 
the  city,  under  which  they  held 
their  franchises,  on  the  ground 
that  they  had  amalgamated 
contrary  to  the  terms  of  such 
agreements,  which  action  had 
been  dismissed  : — 

Held  (Meredith,  J.A.,  dis- 
senting), that  the  whole  matter 
in  controversy  at  the  trial 
(being  the  destruction,  not  the 
acquisition,  of  the  defendants’ 
franchise)  was  whether  the  com- 
panies had  forfeited  their  right 
by  amalgamation,  and  this 
clearly  did  not  come  within  the 
last  branch  of  sec.  1 of  R.S.O. 
1897,  ch.  48,  and  that  there  was 
nothing  before  the  Court  to 
shew  that  such  matter  was  of 
value  to  the  plaintiffs  of  more 
that  $4,000,  or  of  any  sum  or 
value  capable  of  being  ascer- 
tained or  defined. 

Per  Meredith,  J.A. : — The 
matter  in  controversy  much  ex- 
ceeded $4,000,  and  if  that  was 
controverted  leave  should  be 
given  to  the  appellants  to  prove 
the  value.  City  of  Toronto  v. 
Toronto  Electric  Light  Co.,  City 
of  Toronto  v.  Incandescent 
Light  Co.  of  Toronto,  310. 

See  Arbitration  and  Award, 
— Costs,  2 — Criminal  Law,  5 
— Liquor  License  Act. 


APPEARANCE. 

See  Practice. 
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ARBITRATION  AND  AWARD. 

Municipal  Corporations  — 
Lands  Taken  or  Injuriously 
Affected  — Inclusion  of  Other 
Matters  in  Submission  — Ap 
peal — 3 Edw.  VII.  ch.  19 , secs. 
£51,  £62-5  — RS.O.  1897,  ch. 
62, secs.  12, 1£.] — Certain  persons 
having  appointed  arbitrators  un- 
der the  Municipal  Act  in  respect 
to  lands  taken  by  the  municipal- 
ity in  connection  with  their  wa- 
ter works  system — afterwards 
entered  into  an  agreement  un- 
der seal  defining  the  scope  of  the 
arbitration,  and  included  a claim 
for  damages  for  breach  of  con- 
tract and  other  matter  not 
within  the  Municipal  Act.  They 
did  not  provide  in  the  agree- 
ment for  an  appeal  under  sec. 
14  of  the  Arbitration  Act,  R.S. 
O.  1897,  ch.  62.  The  arbitra- 
tors in  their  award  awarded  one 
sum  both  for  the  claim  “ under 
the  Acts  and  in  respect  of  the 
matters,  ref  erred  to  in  the  said 
submission  — 

Held,  affirming  the  judgment 
of  Teetzel,  J.,  that,  as  the  mat- 
ters not  under  the  Municipal 
Act  could  not  be  distinguished 
in  the  amount  awarded  from 
the  questions  referred  under 
the  Act,  the  award  being  one 
and  indivisible  in  its  present 
form,  and  as  the  agreement 
come  to  by  the  parties  defining 
the  scope  of  the  arbitration  did 
not  provide  for  an  appeal  under 
the  Arbitration  Act,  no  appeal 
on  the  merits  lay,  or  was  pos- 
sible. In  re  Field- Mar  shall  and 
Village  of  Beamsville,  472. 


See  Municipal  Corpora- 
tions, 7 — Schools. 

ARREST. 

See  Criminal  Law — Extra- 
dition. 

ASSESSMENT  AND  TAXES. 

See  Municipal  Corpora- 
tions, 3. 

ATTORNEY-GENERAL. 

See  Pleading,  1. 

AUDIT  ACT. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2. 

AUTREFOIS  ACQUIT. 

See  Criminal  Law,  7. 

BANKS  AND  BANKING. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2. 

BAWDY  HOUSE. 

See  Criminal  Law,  5. 

BENEVOLENT  SOCIETY. 

Police  Benefit  Fund — Pen- 
sion— Right  to — Proper  Forum 
— Injury  in  the  Execution  of 
Duty.] — By  Rule  32  of  the  rules 
and  regulations  of  a police  bene- 
fit fund  it  was  provided  that 
where  a member  “ in  the  execu- 
tion of  duty  ” receives  such  in- 
jury as  “in  the  opinion  of  the 
police  commissioners  ” perman- 
ently incapacitates  him  from 
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service  in  the  police  force,  he 
should  receive  a pension  as 
therein  provided. 

The  plaintiff,  a policeman, 
while  vaulting  over  a wooden 
horse  in  a gymnasium,  this 
being  part  of  a manual  exercise 
prescribed,  received  an  injury 
whereby  he  claimed  he  was  per- 
manently incapacitated  from 
further  service  in  the  force,  and 
so  entitled  to  such  pension,  and 
brought  an  action  therefor  : — 

Held , that  the  injury  was  one 
sustained  by  the  policeman  in 
the  execution  of  duty,  but 
whether  the  permanent  incapa- 
city was  the  result  of  such  in- 
jury was  a matter  for  the  con- 
sideration of  the  police  commis- 
sioners, and  the  action  was  not 
maintainable.  Gummerson  v. 
Toronto  Police  Benefit  Fund , 
194 

BETTING  HOUSE. 

See  Criminal  Law,  6. 

BILLS  OF  EXCHANGE  AND 

PROMISSORY  NOTES. 

1.  Joint  and  Several  Note — 
Release  of  Co-maker — Reserva- 
tion of  Rights — Knowledge  and 
Consent  — Subsequent  Deed — 
Ratification. ] — One  .of  the  five 
makers  of  a joint  and  several 
promissory  note  was  absolutely 
released  by  the  holder,  by  an 
instrument  under  seal,  from 
liability  upon  the  note,  and 
there  was  no  reservation  of 
rights  against  the  other  makers, 
but  the  holder  sought  to  recover 
against  one  of  them,  the  defen- 
dant : — 


Held , upon  the  construction 
of  the  release  and  a subsequent 
instrument  under  seal,  to  which 
the  maker  who  had  been  released 
was  not  a party,  that  the  rights 
of  the  holder  against  the  defen- 
dant had  been  effectively  pre- 
served. 

Decision  of  a Divisional  Court, 
8 O.L.R.  261,  reversed. 

Per  Moss,  C.J.O.: — The  whole 
arrangement  of  which  the  release 
formed  part  was  come  to  and 
carried  out  with  the  knowledge 
and  consent  of  the  defendant, 
and  that  knowledge  and  consent 
were  sufficient  to  prevent  the 
release  of  his  co-maker  operat- 
ing as  a discharge  of  his  liability. 

Per  Osler,  J.A.: — Even  if 
the  release  did  in  law  operate 
from  the  moment  of  its  execu- 
tion as  a discharge  of  the  defen- 
dant, there  was  nothing  to 
prevent  the  latter,  after  its 
execution,  from  acknowledging 
and  ratifying,  by  a proper 
instrument,  his  continuing  liabi- 
lity to  pay,  just  as  a surety  may 
do  who  has  been  discharged  by 
time  given  to  his  principal  or  by 
the  release  of  a co-surety.  Co- 
contractors and  co-debtors  stand 
in  these  respects  in  the  same 
position  as  co-sureties.  The 
release  of  one  operates  in  general 
as  a release  of  all,  but  the  legal 
operation  of  such  a release  may 
be  restrained  by  the  express 
terms  of  the  instrument,  or  the 
co-debtors  may  reaffirm  and 
ratify  their  liability  notwith- 
standing the  release.  Bogart  v. 
Robertson,  295. 

2.  Forged  Cheques — Crown 
— Forgeries  by  Clerk  in  Gov- 
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ernment  Department  — Pay- 
ment by  Bank  — Negligence — 
Pass-Book — Duty  of  Customer 
to  Check  Accounts — Settlement 
of  Accounts  — Audit  Act  — 
Estoppel  — Laches  — Deposit  of 
Cheques  in  Other  Banks — Lia- 
bility over — Duty  of  Knowing 
Customer  s Signature — Altera- 
tion in  Position  — Mistake  — 
Liability  as  Between  Two  Inno- 
cent Parties — R.S.C.  1886,  ch. 
29,  sec.  30.\ — A clerk  in  one  of 
the  departments  of  the  Domin- 
ion government  forged  several 
cheques  upon  the  bank  account 
kept  by  the  department  with 
the  defendants,  in  the  manner 
set  out  in  the  judgment,  and 
deposited  the  forged  cheques  to 
his  own  credit  with  other  banks 
(third  parties).  The  cheques 
went  through  the  clearing  house, 
and  were  paid  by  the  defen- 
dants. The  forgeries  were  not 
discovered  for  some  months ; 
the  clerk  who  executed  them 
was  the  person  intrusted  with 
the  duty  of  checking  the  bank 
account  and  examining  the 
pass-book. 

In  an  action  on  behalf  of  the 
Crown  to  recover  the  amount 
of  the  forged  cheques,  which 
had  been  charged  by  the  defen- 
dants against  the  department’s 
accounts,  the  defendants  con- 
tended that  the  right  to  recover 
was  barred  by  the  omission  or 
neglect  by  officers  of  the  govern- 
ment of  duties  which  the  ordin- 
ary customer  owes  to  his  bank : — 

Held,  even  if  there  had  been 
a breach  of  duty  or  negligence, 
or  omission  on  the  part  of  the 
plaintiff,  it  would  not  avail  the 


defendant  bank,  for  the  Crown 
is  not  bound  by  estoppel  nor 
responsible  for  the  negligence 
or  laches  of  its  servants. 

As  to  the  claim  against  the 
third  party  banks  : — 

Per  Moss,  C.J.O. : — Where, 
in  the  ordinary  course  of  deal- 
ing, there  comes  through  one 
bank  to  another,  a cheque  pur- 
porting to  bear  the  signature  of 
a customer  of  the  latter,  which 
accepts  it,  the  implication  is 
that  it  was  so  dealt  with  in 
reliance  upon  knowledge  of  the 
customer’s  signature,  and  not 
upon  any  supposed  representa- 
tion or  warranty  of  its  genuine- 
ness by  the  bank  presenting  it. 

Per  M ACL  AREN,  J.A. : — The 
third  party  banks  were  justified 
in  assuming  that  the  defendant 
bank  could  best  determine 
whether  the  signatures  were 
genuine  or  not,  and  it  was  a 
fair  inference  that  the  defen- 
dant bank  would  know  from 
bank  usage  that  the  third  party 
banks  would  rely  on  such  know- 
ledge and  take  the  fact  of 
payment  by  the  defendant  bank 
as  equivalent  to  a representation 
that  the  cheques  were  genuine, 
and  would  be  likely  to  act  upon 
it.  The  defendant  bank  might, 
therefore,  properly  be  held  liable 
on  the  ground  of  estoppel.  The 
third  party  banks  could  not  be 
held  to  have  warranted  the 
genuineness  of  the  forged 
cheques  merely  by  demanding 
payment  ot‘  them  without  in- 
dorsing them;  and  having  placed 
them  to  the  credit  of  the  forger 
before  presenting  them  to  the 
defendant  bank  for  payment, 
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they  presented  them  as  holders 
for  value. 

The  effect  of  receipt  from  a 
bank  of  a pass-book  and  vou- 
chers, and  their  retention  with- 
out comment,  by  a customer, 
considered. 

Judgment  of  Anglin,  J.,  re- 
ported 10  O.L.R.  117,  affirmed, 
j Rex  v.  Bank  of  Montreal , 595. 

BOARD  OF  RAILWAY  COMMIS- 
SIONERS. 

See  Railway,  2. 

BONDS. 

See  Company. 


BRIDGE. 

See  Municipal  Corporations,  6. 

BROKER. 

Carrying  Stock  on  Margin — 
Advances  by  Broker— Sale  of 
Shares — Measure  of  Damages.] 
—Held,  on  the  evidence,  that 
the  plaintiffs,  having  admittedly 
paid  money  for  the  defendant 
at  his  request,  had  the 
usual  right  of  action  at  law  on 
the  common  counts  for  money 
paid. 

The  defendant,  not  having 
sought  to  redeem  his  shares  nor 
made  any  tender  of  the  amount 
due  by  him,  could  not  say  the 
plaintiffs  would  not  have  re- 
stored his  shares,  which  might 
have  been  bought  in  the  market 
for  a lower  price  than  they  were 
sold  for  and  credited  to  him. 

Even  if  the  plaintiffs  were 


wrongdoers  or  had  committed  a 
breach  of  their  contract,  the  de- 
fendant was  not  entitled,  in  the 
circumstances  of  this  case,  to 
damages  greater  in  amount  than 
the  price  which  the  shares 
realized. 

Judgment  of  a Divisional 
Court,  9 O.L.R.  631,  affirmed. 
A.  E.  Ames  & Co.  v.  Sutherland, 
417. 

BUILDING  RESTRICTIONS. 

See  Vendor  and  Purchaser, 


BURGLARY. 

See  Criminal  Law,  2. 


BY-LAWS. 

See  Municipal  Corporations 
— Street  Railways. 


CANADA  EVIDENCE  ACT. 

See  Criminal  Law,  9. 


CARRIERS. 

See  Railway,  2. 


CASES. 

Ames,  A.  E.,  & Co.  v.  Suther- 
land, 9 O.L.R.  631,  affirmed.] — 
See  Broker. 

Bogart  v.  Robertson,  8 O.L.R. 
261,  reversed.]  — See  Bills  of 
Exchange  and  Promissory 
Notes. 

Bowes  v.  Law,  18  W.R.  102 
approved.] — See  Vendor  and 
Purchaser,  2. 
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Burland  v.  Earle , 18  Times 
L.R.  41,  followed.] — See  Com- 
pany. 

Caldwell  v.  McLaren , 9 App. 
Cas.  392,  referred  to.] — See 
Water  and  Watercourses. 

Campbell  v.  Holyland,  7 Ch. 
D.  166,  followed.] — See  Mort- 
gage. 

Canadian  Pacific  P.W.  Co. 
v.  Ottawa  Fire  Insurance  Co., 
9 O.L.R.  493,  affirmed.] — See 
Insurance,  1. 

Capital  and  Counties  Bank 
v.  Henty  & Sons,  7 App.  Cas. 
741,  744,  referred  to.]  — See 
Defamation,  2. 

Bakins,  Ex  p.,  16  C.B.  77, 
followed.]  — See  Division 
Courts. 

Dublin,  Wicklow,  and  Wex- 
ford R.  W.  Co.  v.  Slattery,  3 App. 
Cas.  1155,  specially  referred  to.] 
— See  Negligence,  3. 

E.  v.  F.,  10  O.L.R.  489, 
affirmed.] — -See  Seduction. 

Elgin  Loan  and  Savings  Co. 
v.  London  Guarantee  and 
Accident  Co.;  9 O.L.R.  569, 
affirmed.] — See  Guarantee. 

Farquharson  v.  Imperial  Oil 
Co.,  30  S.C.R.  188,  followed.] — 
See  Water  and  Watercourses. 

Furber,  In  re,  [1898]  2 Ch. 
538,  followed.] — See  Costs,  2. 

Gaby  v.  City  of  Toronto,  1 
O.W.R.  635,  considered  and  dis- 
tinguished.]— See  Appeal,  1. 


Garland  v.  City  of  Toronto, 
23  A.R.  238,  distinguished.] — 
See  Master  and  Servant,  2. 

Hay  v.  Employees ’ Liability 
Co.,  6 O.W.R.  117,  followed.] — 
See  Guarantee. 

Hime  v.  Lovegrove,  9 O.L.R. 
607,  affirmed.]  — See  Vendor 
and  Purchaser,  2. 

Holden  v.  Grand  Trunk  R.  W. 
Co.,  2 O.L.R.  421,  considered.] — 
See  Parties,  2. 

Kingston,  City  ofiv.  Kingston, 
etc.,  Electric  R.W.  Co.,  25  A.R. 
462,  specially  referred  to.] — See 
Street  Railways. 

Laughton  v.  Bishop  of  Sodor 
and  Man,  L.R.  4 P.C.  495,  fol- 
lowed.]— See  Defamation,  3. 

Macdougall  v.  Gardiner,  1 
Ch.  D.  13,  followed.] — See  Com- 
pany. 

Macleay,  In  re,  L.R.  20  Eq. 
186,  followed.] — See  Will,  3. 

McIntyre  v.  McBean,  13 
U.C.R.  534,  dissented  from.] — 
See  Defamation,  3. 

Massey-Harris  Co.  v.  De 
Laval  Separator  Co.,  11  O.L.R. 
227,  affirmed.] — See  Defama- 
tion, 1. 

Meldrum  v.  Laidlaw,  D.C. 
12th  December,  1902  (not  re- 
ported), followed.] — See  Dis- 
covery, 2. 

Merchants  Bank  of  Canada 
v.  Hancock,  6 O.R.  285,  fol- 
lowed.]— See  Company. 
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Miller  v.  Sarnia  Gas  and 
Electric  Go .,  2 O.L.R.  546,  con- 
sidered.]— See  Parties,  2. 

O’Keefe  v.  Walsh,  [1903]  2 
Ir.  R.  681,  followed.] — See  Par- 
ties, 1. 

Plenderleith  v.  Parsons,  10 
O.L.R.  436,  distinguished.] — See 
Evidence,  3. 

Plouffe  v.  Canada  Iron 
Furnace  Co.,  10  O.L.R.  37, 
affirmed  on  other  grounds.] — See 
Negligence,  1. 

Regina  v.  Gosselin,  33  S.C.R. 
255,  commented  on.] — See  Crim- 
inal Law,  9. 

Regina  v.  Keyn,  13  Cox 
C.C.  403,  distinguished.] — See 
Constitutional  Law. 

Regina  v.  Payne,  1 C.C.R. 
340,  commented  on.] — See  Crim- 
inal Law,  9. 

Regina  v.  Sharp,  5 P.R.  135, 
distinguished.] — See  Constitu- 
tional Law. 

Rex  v.  Bank  of  Montreal,  1 0 
O.L.R.  117,  affirmed.]  — See 
Bills  of  Exchange  and  Pro- 
missory Notes,  2. 

Rex  v.  Hanrahan,  3 O.L.R. 
659,  distinguished.] — See  Crim- 
inal Law,  6. 

Rosher , In  re,  Rosher  v. 
Rosher,  26  Ch.  D.  801,  not  fol- 
lowed.]— See  Will,  3. 

Smith  v.  Babcock,  9 P.R.  97, 
not  followed.] — See  Discovery, 
2. 


Southwark  and  Vauxhall 
Water  Co.  v.  Quick,  3 Q.B.D. 
315, followed.] — See  Discovery. 

Sydenham  School  Sections, 
In  re,  6 O.L.R.  417,  7 O.L.R.  49, 
distinguished.] — See  Schools. 

Tattersall  v.  Peoples  Life  In- 
surance Co.,  9 O.L.R.  611,  af- 
firmed.]— See  Insurance,  2. 

Toronto,  City  of,  v.  Toronto 
R.W.  Co.,  5 O.W.R.  130,  affirm- 
ed by  Privy  Council,  March 
number  of  C.L.J.  1906,  follow- 
ed.]— See  Street  Railways. 

Toronto,  City  of,  v.  Toronto 
R.  W.  Co.,  9 O.L.R.  333, 10  O.L.R. 
657,  followed.]  — See  Street 
Railways. 

Townend  v.  Hunter,  3 C.L.T. 
310,  followed.] — See  Evidence, 
3. 

Ward  v.  Township  of  Gren- 
ville, 32  S.C.R.  510,  distinguish- 
ed.]— See  Water  and  Water- 
courses. 

Wilson  v.  Boulter,  26  A.R. 
184,  distinguished. — See  Negli- 
gence, 2. 

Wilson  v.  Merry,  L.R.  1 Sc. 
App.  326,  332,  followed.] — See 
Master  and  Servant,  3. 


CAUTION. 

Pleading,  1. 


CERTIORARI. 

See  Search  Warrant. 
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CHEQUES. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2. 


COMPANY. 

Mortgage  to  Secure  Bonds — 
Liberty  to  Carry  on  Business — 
Pledge  of  Material  and  Debts 
to  Secure  Advances — Validity 
of — Approval  of  Shareholders 
R.S.0. 1897,  ch.  191,  secs.  1/.6,  JP.] 
— The  plaintiffs,  being  trustees 
for  the  bondholders  of  the  defen- 
dant company  under  a mortgage 
of  all  its  real  estate  and  assets, 
containing  a trust  in  the  words 
“ upon  trust  that  the  trustees 
shall  permit  the  company  to 
continue  and  carry  on  the  un- 
dertaking and  business  of  the 
company  ...  as  the  direc- 
tors may  deem  expedient  (and 
the  company  may  pledge  or 
mortgage  the  stock-in-trade, 
finished  or  unfinished,  and  the 
raw  material  therefor,  but  may 
not  pledge  the  real  property, 
fixtures,  machinery  or  plant,  or 
any  part  thereof),”  brought  ac- 
tion to  recover  certain  material, 
manufactured  and  unmanufac- 
tured, pledged,  and  certain  debts 
due  the  company,  transferred, 
to  a bank  for  advances  made  : — 

Held,  in  the  circumstances  of 
this  case,  that  the  directors  of 
the  company,  notwithstanding 
the  mortgage,  had  the  right  to 
pledge  the  material  to  the  bank, 
and  that  without  a two-thirds 
vote  of  the  shareholders  of  the 
company,  required  by  the  On- 
tario Joint  Stock  Companies 
Act,  sec.  49;  and  that  the  trans- 
fer of  the  debts  to  the  bank  was 


a necessary  power  in  the  direct- 
ors in  order  to  carry  on  the 
business  under  sec.  46;  and  that 
both  securities  were  valid  in 
the  hands  of  the  bank. 

Merchants  Bank  of  Canada 
v.  Hancock  ( 1883),  6 O.R.  285, 
Macdougall  v.  Gardiner  (1875), 
1 Ch.  D.  13,  and  Burland  v. 
Earle  (1901),  18  Times  L.R.  41, 
followed.  Trusts  and  Guaran- 
tee Co.  v.  Abbott  Mitchell  Iron 
and  Steel  Co.  of  Ontario,  403. 

See  Criminal  Law,  6 — Fraud 
and  Misrepresentation  — 
Master  and  Servant,  3. 

COMPENSATION. 

See  Railway,  4. 

CONDITIONAL  APPEARANCE. 

See  Practice. 

CONSENT. 

See  Criminal  Law,  4. 

CONSPIRACY. 

See  Contract,  2 — Criminal 
Law,  3 — Fraudulent  Convey- 
ance— Parties  1 — Prohibi- 
tion. 


CONSTITUTIONAL  LAW. 

Ontario  Liquor  License  Act, 
sec.  10 — Selling  Liquor  on  Ves- 
sel— Territorial  Limits  of  Pro- 
vince — Offence  Committed  on 
Great  Lakes  — Jurisdiction  — 
Admiralty  — International 
Law — Foreign  Vessel — Convic- 
tion— Police  Magistrate — Place 
where  Offence  Committed — TJn- 
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lawfully  Allowing  Liquor  to  be 
sold — Master  of  Ship — “ Occu- 
pant ” — Amendment  of  Convic- 
tion— Criminal  Code,  sec.  889.] 
— The  Province  of  Ontario  ex- 
tends to  the  middle  line  of  Lake 
Huron  as  defined  in  the  treaties 
of  Paris  and  Ghent ; and  the 
British  North  America  Act,  in 
fixing  the  electoral  divisions  of 
the  Province,  recognizes  the  ter- 
ritorial subdivisions  provided 
for  by  the  statute  which  is  now 
R.S.O.  1897,  ch.  3,  by  which  the 
limits  of  the  counties  and  town- 
ships bordering  on  Lake  Huron 
extend  to  the  boundary  of  the 
Province  ; within  the  territorial 
limits-  of  the  Province,  as  to  the 
subjects  of  legislation  assigned 
by  the  British  North  America 
Act  to  the  Provinces,  the  legis- 
lative authority  of  the  Province 
is  as  plenary  and  as  ample  as 
the  Imperial  Parliament  in  the 
plentitude  of  its  power  possessed 
and  could  bestow ; the  regula- 
tion of  the  traffic  in  intoxicating 
liquors  within  the  limits  of  the 
Provinces  by  a license  law  is 
one  of  the  subjects  assigned  by 
the  British  North  America  Act 
to  the  Provincial  Legislatures ; 
and  therefore  the  Ontario  Legis- 
lature had  authority  to  enact 
sec.  10  of  the  Liquor  License 
Act,  which  provides  that  no 
license  shall  be  issued  for  the 
sale  of  liquor  nor  shall  any 
liquor  be  sold  or  kept  for  sale 
in  any  room  or  place  on  any 
vessel  navigating  any  of  the 
great  lakes,  etc  ; notwithstand- 
ing the  contention  that  the  only 
jurisdiction  over  the  great  lakes 
is  in  the  Admiralty  Courts. 


Regina  v.  Keyn  (1876),  13 
Cox  C.  C.  403,  and  Regina  v. 
Sharp  (1869),  5 P.R.  135,  dis- 
tinguished. 

The  defendant,  the  master  of 
the  steamer  “ Greyhound,”  was 
convicted  before  a police  magis- 
trate having  jurisdiction  over 
the  whole  county  of  Huron,  for 
that  he  (the  defendant),  on 
Canadian  waters  adjacent  to 
the  harbour  of  the  town  of 
Goderich,  in  the  said  county  of 
Huron,  did  “ unlawfully  allow 
liquors  to  be  sold”  on  the  steam- 
er ££  Greyhound,”  of  the  city  of 
Detroit,  in  the  State  of  Michi- 
gan, ££  without  a license  therefor 
by  law  required  : ” — - 

Held,  upon  the  evidence,  that 
the  vessel,  although  a foreign 
vessel,  was  not  when  the  offence 
was  committed  proceeding  from 
one  foreign  port  to  another,  but 
being  used  for  an  excursion 
which  went  out  from  the  port 
of  Goderich  for  a few  miles  and 
returned  to  that  port,  and  there- 
fore the  rule  of  international 
law  forbidding  interference  with 
persons  on  board  a foreign  ves- 
sel navigating  the  high  seas  or 
the  great  lakes  was  not  appli- 
cable. 

Semble,  that  where  it  is  plain 
that  the  Legislature  has  intend- 
ed to  disregard  or  interfere  with 
a rule  of  international  law,  the 
Courts  are  bound  to  give  effect 
to  its  enactments. 

Held,  that  the  conviction  was 
not  invalid  merely  because  the 
place  in  the  county  where  the 
offence  was  committed  was  not 
stated  with  more  particularity 
than  as  above  recited. 
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Held,  that  the  conviction  dis- 
closed no  offence,  unlawfully- 
allowing  liquor  to  be  sold  not 
being  an  offence  created  by  the 
Liquor  License  Act, ; but  the 
conviction  should  be  amended 
so  as  to  make  it  for  an  offence 
under  sub-sec.  1 of  sec.  49  of 
the  Act,  viz.,  the  selling  or 
bartering  of  liquors  without 
the  license  required  by  law ; 
Meredith,  C.J.,  doubting 
whether  the  defendant  was  an 
“ occupant  ” within  the  meaning 
of  sec.  Ill,  whether  the  words 
“ house,  shop,  room,  or  other 
place,”  included  a vessel,  and 
whether  the  offence  of  selling 
liquor  without  a license  was  of 
the  nature  of  the  offence  alleged 
in  the  conviction:  Criminal 
Code,  sec.  889.  Rex  v.  Meilde- 
ham,  366. 


CONTRACT. 

1 . Construction  — Vagueness 
— Renewal — Price  to  be  Agreed 
oni] — A provision  in  a contract 
for  the  right  to  use  space  for 
advertising  purposes  for  its  re- 
newal “ at  the  end  of  three  years 
at  a price  to  be  agreed  upon  but 
not  less  than  $5,000  per  annum” 
leaves  the  matter  at  large  un- 
less the  price  is  agreed  upon, 
and  the  person  using  the  space 
cannot  insist  on  a renewal  at 
the  rate  of  $5,000  per  annum. 

Judgment  of  Teetzel,  J., 
affirmed.  Henning  v.  Toronto 
R.W.  Co.,  142. 

2.  Sale  of  Goods — Agreement 
as  to  Prices  on  Re-sale — Illegal 
Combination  or  Conspiracy 


unduly  to  Enhance  Prices  a,nd 
Lessen  Competition  — Refusal 
to  Enforce  Contract — Criminal 
Code, secs.  5 16, 520.] — The  plain- 
tiffs, manufacturing  chemists 
and  sole  owners  of  certain  pro- 
prietary medicines,  brought  this 
action  for  damages  and  for  an 
injunction  to  restrain  the  breach 
of  two  contracts  entered  into 
between  themselves  and  the  de- 
fendants, in  one  of  which  the 
defendants  covenanted  not  to 
sell  wholesale  any  of  the  plain- 
tiffs’ preparations  below  the 
prices  therein  mentioned,  and  in 
the  other  not  to  sell  the  same 
to  any  retailer  except  at  the 
prices  therein  mentioned,  and 
then  only  when  such  retailer 
had  signed  an  agreement  with 
the  plaintiffs.  The  agreement 
was  in  the  form  adopted  by  the 
committees  representing  a large 
part  of  the  wholesale  and  retail 
trade,  and  the  evidence  shewed 
that  the  commodities  in  ques- 
tion could  not  be  purchased  by 
the  defendants  or  any  one  else 
unless  and  until  they  had  signed 
the  agreements  in  question  : — 

Held,  that  the  agreements 
were  a breach  of  secs.  516  and 
520  of  the  Criminal  Code,  inas- 
much as  they  unduly  prevented, 
and  in  fact  entirely  destroyed 
competition  in  the  articles  re- 
ferred to,  and  affected  the  entire 
trade  in  such  articles.  Wam- 
pole  & Co.  v.  F.  E.  Earn  Co., 
Limited,  619. 

See  Guarantee — Principal 
and  Agent — Railway, 2 — Sale 
of  Goods — Vendor  and  Pur- 
chaser, 1 — Venue. 
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CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  1,  3. 


CONVICTION. 

See  Constitutional  Law — 
Criminal  Law — Justice  of  the 
Peace. 


COSTS. 

1 . Security  for — Foreign  Cor- 

poration— Residence — 63  Viet, 
ch.  (0.)] — In  order  to  shew 

that  a corporation  resides  in  On- 
tario (within  the  meaning  of 
Rule  1198),  it  should  appear  that 
the  company  is  incorporated 
and  has  its  head  and  controlling 
office  within  the  jurisdiction 
where  its  business  is  carried  on; 
and  “ residence,”  as  contemplated 
by  the  practice  as  to  security  for 
costs,  is  not  implied  where  a 
foreign  corporation  has  only  a 
constructive  residence  through 
agents  acting  in  its  business 
interests  and  licensed  so  to  do 
in  a small  and  transient  sort 
of  way,  as  were  the  plaintiffs 
in  this  action  ; and  the  evidence 
not  disclosing  sufficient  property 
of  the  plaintiffs  within  the  jur- 
isdiction, they  were  ordered  to 
give  security  for  costs. 

Judgment  of  a local  Master 
affirmed.  Ashland  Co.  v.  Arm- 
strong, 414. 

2.  Taxation — Appeal  — Ob- 
jections — Solicitor  s Slip  — 
Setting  aside  Certificate. ] — 
Notwithstanding  the  provis- 
ion of  Rule  774  that  the  tax- 
ing officer’s  certificate  of  the 
result  of  a taxation  of  costs 


shall  be  final  and  conclusive  as 
to  all  matters  not  objected  to  in 
the  manner  provided  by  Rules 
1182  and  1183,  the  certificate 
may,  in  a proper  case,  be  set 
aside  in  order  to  allow  objections 
to  be  carried  in,  and  the  certifi- 
cate re-signed  as  of  a latter  date; 
and  this  was  ordered  in  a case 
where  the  solicitor  for  the  party 
objecting  had  himself  taken  out 
the  certificate,  intending  to  ap- 
peal from  it,  but  at  the  moment 
not  remembering  that  it  was 
necessary  to  carry  in  objections 
in  writing,  and  had  promptly 
applied  for  relief. 

In  re  Furber,  [1898]  2 Ch. 
538,  followed. 

Order  of  Magee,  J.,  affirmed. 
Robinson  v.  England , 385. 

See  Appeal,  3 — Fraudulent 
Conveyance  — Interpleader 
— Justice  of  the  Peace — Mun- 
icipal Corporations,  3 — Set- 
off— Trade  Mark. 


COUNTERCLAIM. 

See  Pleading,  1 — Set-off. 

COUNTY  COURT  APPEAL. 

See  Appeal,  2. 

COUNTY  COURT  JUDGE. 

See  Liquor  License  Act. 

COURT  OF  APPEAL. 

See  Appeal,  1. 

COVENANT. 

See  Vendor  and  Purchaser,  2. 
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CRIMINAL  LAW. 

1.  Arrest  of  Accused  in  For- 
eign Country — Forcible  Return 
to  Canada  Without  Extradi- 
tion Proceedings  — Right  to 
Question  on  Habeas  Corpus 
— Remands — Verbal  Remands 
— Justice  Sitting  for  Police 
Magistrate  — Jurisdiction .] — 
The  prisoner,  who  had  com- 
mitted a number  of  thefts  in 
Canada,  and  had  escaped  to  the 
United  States,  was  arrested 
there  on  a telegram  from  Can- 
ada, and,  as  he  alleged,  was 
forcibly  brought  back  against 
his  will,  and  without  the  in- 
tervention of  extradition  pro- 
ceedings, the  Crown,  how- 
ever, alleging  that  he  came  back 
voluntarily.  On  the  11th  No- 
vember he  was  brought  before 
a justice  of  the  peace  of  the 
city  where  the  offences  were 
committed,  for  preliminary  in- 
vestigation into  the  charges. 
There  were  then  two  informa- 
tions before  the  justice  taken 
before  the  police  magistrate  on 
the  6th  November,  on  which 
warrants  of  arrest  had  been 
issued,  one  being  that  on  which 
the  telegram  had  been  sent 
directing  the  prisoner’s  arrest. 
Two  further  informations  were 
taken  on  the  same  day  before 
the  justice  for  other  alleged 
thefts.  A remand  was  made 
to  the  13th  November,  the 
iustice  issuing  his  warrant  of 
remand,  under  his  hand  and 
seal,  the  warrant  reciting  the 
bringing  of  the  prisoner  before 
him  as  a justice  of  the  peace, 
acting  for,  in  the  absence  of,  and 
at  the  request  of  one  of  the 


police  magistrates  of  the  city, 
there  being  two  such  police 
magistrates,  and  on  the  deposi- 
tions remands  were  noted  with- 
out it  being  stated  by  whom. 
On  the  13th  November  a writ 
of  habeas  corpus  was  issued,  to 
which,  by  a return,  dated  the 
14th,  the  gaoler  returned,  as  the 
only  cause  of  the  prisoner’s  de- 
tention, the  warrant  of  remand 
of  the  11th  November;  but  on 
the  16th  November  he  made  a 
further  return  of  four  additional 
warrants  of  remand,  dated  the 
13th  November,  under  the  hand 
and  seal  of  the  said  police 
magistrate  remanding  the  pris- 
oner until  the  17th  Novem- 
ber : — 

Held,  that  the  circumstances 
under  which  the  prisoner  was 
brought  back  to  Canada  could 
not  be  inquired  into,  that  being 
a matter  to  be  raised  by  the 
government  of  the  country 
whose  laws  were  alleged  to 
have  been  violated,  or  at  the 
suit  of  the  party  injured  against 
the  person  who  had  committed 
the  alleged  trespass  against 
him. 

Held,  also,  whether  or  not 
the  justice  had  jurisdiction  to 
take  the  informations  or  to 
make  the  remand,  by  reason  of 
it  not  appearing  that  he  was 
acting  in  the  absence  of  both 
police  magistrates,  and  for  other 
reasons,  that  the  detention  of 
the  prisoner  was  justifiable,  for 
he  was  properly  before  the 
police  magistrate  on  the  13th, 
on  the  informations  taken  before- 
him  on  the  6th  November,  and 
was  then  duly  remanded ; and, 
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though  the  second  return  was 
made  subsequently  to  the  issue 
of  the  writ,  it  was  valid,  and 
could  be  looked  at  in  support  of 
the  prisoner’s  detention.  In  re 
A.  R.  Walton , 94. 

2.  Burglary  — Possession  of 
Stolen  Property — Inference  of 
Guilt — Lapse  of  Time — Jury — 
Verdict  — Dissent  of  Juror 
— Reconsideration  — Judges 
Charge — Comment  on  Failure 
of  Prisoner  to  Testify.'] — The 
jury  in  a criminal  trial  may  be 
sent  back  for  further  delibera- 
tion when,  upon  being  polled, 
one  of  the  jurors  dissents  from 
the  verdict  of  “ guilty  ” an- 
nounced by  the  foreman  ; and  a 
subsequent  unanimous  verdict 
of  “ guilty  ” may  properly  be 
accepted. 

Upon  the  trial  of  the  prisoner 
for  burglary  and  burglariously 
stealing  property,  the  Judge  in 
his  charge  to  the  jury  remarked 
that  if  they  did  not  believe  the 
evidence  of  a certain  witness, 
they  were  “ brought  face  to 
face  with  the  fact  that  the  pris- 
oner is  found  in  possession  of  a 
pouch  which  was  stolen 
and  that  he  has  not  given  a 
satisfactory  explanation  of  how 
he  came  into  possession  of  it — 

Held,  that  the  Judge  did  not 
thereby  suggest  to  the  jury  that 
the  prisoner  might  have  given 
evidence  in  his  own  behalf,  or 
that  an  inference  unfavorable  to 
him  might  be  drawn  from  the 
fact  that  he  had  not  done  so. 

The  burglary  was  on  the  18th 
or  19th  December,  1903,  and 
the  prisoner  was  arrested  on 


the  16th  February,  1904,  with 
one  of  the  stolen  articles  upon 
his  person  : — 

Held,  that  the  Judge  could 
not  properly  have  ruled,  in  all 
the  circumstances  of  the  case, 
that  the  lapse  of  time  was  so 
great  as  absolutely  to  repel  any 
presumption  that  the  prisoner  was 
concerned  in  the  burglary  ; and 
that  the  possession  of  the  article 
and  other  circumstances  war- 
ranted the  jury  in  drawing  an 
inference  of  guilt. 

Leave  to  appeal  was  refused, 
and  rulings  of  Street,  J.,  at 
the  trial,  were  affirmed.  Rex  v. 
Burdell,  440. 

3.  Conspiracy — Indictment.] 
— The  defendants  were  indicted 
for  unlawfully  conspiring  and 
agreeing  together  and  with  each 
other  to  deprive  one  W.  G.  of 
the  necessaries  of  life,  to  wit, 
proper  medical  care  and  nurs- 
ing, whereby  his  death  was 
caused  : — 

Held,  that  this  count  did  not 
charge  the  defendants  with  a 
conspiracy  to  commit  any  in- 
dictable offence  known  to  the 
law,  and  should  have  been 
quashed. 

A second  count  charged  that 
the  defendants  did  unlawfully 
conspire  and  agree  together  and 
with  each  other  to  effect  the 
cure  of  W.  G.  of  a sickness  en- 
dangering life,  by  unlawful  and 
improper  means,  there  by  causing 
the  death  of  the  said  W.  G.: — 

Held,  that  this  count  was 
equally  bad,  and  was  properly 
quashed.  Rex  v.  Goodfellow, 
359. 
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4.  Evidence — Depositions  on 
Another  Trial  — Reception  of 
— Consent  of  Counsel  — New 
Trial.] — Even  if  a mistake  is 
made  by  counsel  at  a trial,  that 
does  not  relieve  the  Judge  in  a 
criminal  case  from  the  duty 
to  see  that  proper  evidence  only 
is  before  the  jury. 

At  the  trial  of  a prisoner,  the 
prosecuting  counsel  put  in  a 
letter,  addressed  to  the  Crown 
Attorney  from  a counsel  who 
had  been  retained  to  act  for  the 
prisoner,  as  follows  : “ I find 

that  I will  be  unable  to  go  on 
with  this  trial  on  the  28th 
December.  . . Would  you 

kindly  see  the  Judge  and  ask 
him  if  he  can  take  it  on  Satur- 
day the  6th  January.  . . I 

am  quite  willing  to  accept  the 
evidence  of  the  family,  in  par- 
ticular those  who  gave  evidence 
at  the  H.  trial,  so  that  it  would 
not  be  necessary  for  you  to  call 
them.” 

The  trial  was  proceeded  with 
on  the  29th  December,  the  pris- 
oner then  being  represented  by 
another  counsel,  when,  in  addi- 
tion to  the  latter,  the  depositions 
of  two  witnesses  taken  at  the 
trial  of  H.,  who  were  not  mem- 
bers of  the  family,  were  put  in 
without  the  consent  of,  or  objec- 
tion to  on  the  part  of,  the  pris- 
oner’s counsel : — 

Held , that,  even  assuming  the 
consent  in  the  letter,  which 
seemed  to  be  a concession  for 
the  proposed  postponement  of 
the  trial  to  the  6th  January, 
to  be  wide  enough  to  authorize 
the  admission  of  the  specified  de- 
positions, the  depositions  of  the 


two  witnesses,  not  members  of 
the  family,  were  improperly  re- 
ceived. 

Conviction  quashed  and  a new 
trial  granted.  Rex  v.  Eugene 
Brooks , 525. 

5.  Keeping  Common  Bawdy 
House  — Conviction  for  — 
Criminal  Code  secs.  207,  208 
— Warrant  of  Commitment — 
Justices  of  the  Peace  — Juris- 
diction — Habeas  Corpus  — 
Amended  Warrant — Reception 
on  Appeal — Form  of  Convic- 
tion— Statement  of  Offence.] — 
The  prisoner  was  convicted  be- 
fore three  justices  of  the  peace 
for  being  the  keeper  of  a dis- 
orderly house,  bawdy  house,  or 
house  of  ill  fame,  or  house  for 
the  resort  of  prostitutes  — fol- 
lowing the  words  of  sub  - sec. 
(j.)  of  sec.  207  of  the  Criminal 
Code — and  was  committed  to 
goal  for  six  months  under  a 
warrant  signed  by  two  of  the 
justices.  She  obtained  a writ  of 
habeas  corpus,  and  upon  the  re- 
turn of  it  moved  for  her  dis- 
charge, which  was  refused  by 
a Divisional  Court.  She  then 
appealed  to  the  Court  of  Appeal, 
and,  after  the  appeal  had  been 
argued  and  judgment  reserved, 
the  justices  returned  a further 
warrant  of  commitment  signed 
by  all  three  justices,  which  was 
received  by  the  Court  of  Ap- 
peal. 

The  offence  was  stated  to 
have  been  committed  in  a city, 
for  which  there  was  a police 
magistrate.  The  warrant  re- 
turned to  the  Court  of  Appeal 
was  signed  by  all  three  justices, 
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under  their  respective  seals,  and 
set  forth  a conviction  by  them, 
all  acting  in  the  absence  of,  and 
one  at  the  request  of,  the  police 
magistrate : — 

Held , that  under  sec.  208  of 
the  Criminal  Code,  as  amended 
by  57  & 58  Viet.  ch.  57,  one 
justice  had  jurisdiction  to  ad- 
judicate upon  the  charge,  and 
by  R.S.O.  1897,  ch.  87,  sec.  7, 
had  authority  to  act  in  the  city 
in  the  absence  of  the  police 
magistrate  ; and  if  authority  be 
given  to  one  justice  it  may  be 
executed  by  any  greater  num- 
ber, and  the  fact  that  others  join 
in  making  the  conviction  does 
not  invalidate  the  proceeding. 

Held , also,  that  the  convic- 
tion and  commitment,  following 
the  language  of  sub-sec.  ( j .)  of 
sec.  207  of  the  Code,  properly 
set  out  and  disclosed  the  offence  : 
sec.  846  (2)  of  the  Code  (63  & 
64  Viet.  ch.  46). 

Order  of  a Divisional  Court 
affirmed.  Rex  v.  Leconte , 408. 

6.  Keeping  Common  Betting 
House— Incorporated  Company 
— Lease  of  Premises — President 
— - Criminal  Code , secs.  197, 
198.] — The  president  of  an  in- 
corporated company,  owners  of  a 
racecourse,  who  lease  for  valu- 
able consideration  the  privilege 
of  taking  and  receiving  bets  in 
part  of  the  premises,  is  not, 
merely  by  virtue  of  his  office, 
and  without  anything  more  than 
acquiescence  on  his  part,  liable 
to  conviction  as  a party  to  the 
offence  of  keeping  a common 
betting  - house  under  secs.  197 
and  198  of  the  Criminal  Code. 


[vol. 

Rex  v.  Hanrahan  (1902),  3 
O.L.R.  659,  distinguished. 

Conviction  quashed,  M A c - 
laren,  J.A.,  dissenting.  Rex  v. 
Hendrie,  202. 

7.  Personation  and  Perjury 
— Acquitted  on  Indictment  for 
Personation  at  Election — SvL- 
sequent  Indictment  for  Perjury 
in  talcing  Oath  of  Identifica- 
tion— Validity  of  Plea  of  Autre- 
fois Acquit — Right  to  Acquittal 
at  Common  Law  — Criminal 
Code,  sec  7.] — The  prisoner  was 
indicted  at  the  assizes  for  hav- 
ing applied  for  and  voted  on  a 
ballot  in  another  person’s  name 
at  a Dominion  election,  on  which 
charge  he  was  acquitted.  He 
was  subsequently  indicted  and 
convicted  for  perjury  in  having, 
on  the  same  occasion,  taken  the 
oath  of  identity  : — 

Held,  that  the  offences  were 
distinct ; the  personation  being 
complete  under  sec.  114  of  the 
Dominion  Elections  Act,  1900, 
when  he  applied  for  the  ballot ; 
while  the  perjury,  which  was  an 
offence  under  the  Criminal  Code, 
was  not  committed  until,  on  be- 
ing challenged,  he  took  the  false 
oath ; and  therefore,  a plea  of 
autrefois  acquit  could  not  be 
set  up  as  an  answer  to  the  sub- 
sequent indictment. 

Held,  however,  Osler,  J.A., 
and  Teetzel,  J.,  dissenting,  that 
he  had  a good  defence  at  com- 
mon law — which  was  reserved 
to  him  under  sec.  7 of  the  Code 
— for  the  identity  of  the  person 
committing  the  offence  was 
essential  in  both  indictments, 
and  the  acquittal  on  the  first 
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indictment  being  a finding  on 
that  question,  it  was  res  judi- 
cata, and  could  not  be  again 
raised  on  the  perjury  charge. 
Rex  v.  Martin  Quinn,  242. 

8.  Rape  — Evidence — Right 
of  Prosecutrix,  but  not  of  Com- 
panion, to  Refuse  to  Answer  as 
to  Specific  Act  of  Unchastity - — 
Substantial  Wrong  or  Miscar- 
riage — Conviction  A firmed  — 
Criminal  Code,  sec.  7f6  (f).\ — 
On  the  trial  of  an  indictment  for 
aiding  and  abetting  the  commis- 
sion of  rape,  the  evidence  shew- 
ed that,  prior  to  the  commission 
of  the  offence,  the  prosecutrix 
and  one  B.  had  been  together  all 
the  evening,  and  early  in  the 
morning  were  for  some  time  to- 
gether in  a room  in  a hotel  with 
the  door  closed  and  the  gas 
turned  out.  On  leaving  the 

hotel  they  were  met  by  the  pri- 
soner and  another  man,  who 
attacked  B.  and  caused  him  to 
leave,  whereupon  the  offence  was 
committed.  The  prosecutrix 

and  B.  were  called  as  witnesses 
for  the  Crown,  and  on  cross-ex- 
amination were  questioned  as  to 
what  took  place  in  the  room, 
which  they  refused  to  answer  : — 

Held,  that  while  the  prosecu- 
trix could  properly  be  asked  the 
question  as  going  to  her  credit, 
she  was  not  bound  to  answer ; 
but  that  it  was  different  as  to  B., 
for  not  only  did  it  go  to  his  cre- 
dit, but  its  effect  might  be  to 
shew  a favourable  tendency  to 
the  prosecutrix  as  his  mistress, 
and  an  unfavourable  one  to  the 
prisoner,  who  had  assisted  in 
taking  her  away  from  him  ; but 
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it  appearing  that  no  substantial 
wrong  or  miscarriage  was  occa- 
sioned thereby,  applying  clause 
(/)  of  sec.  746  of  the  Criminal 
Code,  a conviction  was  affirmed. 
Rex  v.  Finnessey,  338. 

9.  Rape  — Joint  Indictment 
— Separate  Trial — Canada  Evi- 
dence Act,  1893 , sec.  J — Appli- 
cability to  Person  not  on  Trial 
— Right  of  Judge  to  Comment 
on  his  not  Giving  Evidence .] — 
The  prisoner  and  one  F.  were 
jointly  indicted,  a true  bill  being 
found  against  them.  It  was 
ordered  that  the  prisoner  should 
be  tried  separately  and  apart 
from  F.,  as  to  whom  the  indict- 
ment was  traversed  to  another 
sittings.  At  the  trial  of  the 
prisoner  the  presiding  Judge 
commented  on  the  fact  that  F. 
was  not  called  as  a witness  : — 

Held,  that  F.  was  not  a per- 
son charged  under  sec.  4 of  the 
Canada  Evidence  Act,  1893,  56 
Viet.  ch.  31  (D.),  for  that  section 
only  referred  to  the  person 
actually  on  trial ; F.  was  a com- 
petent witness,  but  his  compe- 
tency did  npt  depend  on  this 
Act,  and  therefore  the  Judge 
had  the  right  to  comment  as  he 
did. 

Regina  v.  Payne  (1872),  1 
C.C.R.  340,  and  Regina  v.  Gosse- 
lin  (1903),  33  S.C.R.  255,  com- 
mented on.  Rex  v.  Eugene 
Blais,  345. 

10.  Seduction  — Girl  under 
16  — Offence  Committed  on 
Named  Date — Election  of  Pris- 
oner to  be  Tried  Summarily — 
Amendment  to  a Prior  Date — 
Right  of — Further  Election  of 
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Prisoner.] — A prisoner  was  in- 
dicted before  a county  Judge 
charged  under  sec.  181  of  the 
Criminal  Code  with  having  on 
the  9th  January,  1905,  seduced 
a girl  of  or  above  the  age  of  14 
and  under  that  of  16,  of,  as  al- 
leged, previously  chaste  charac- 
ter, upon  which  he  elected,  under 
sec.  767  of  the  Code  to  be  tried 
summarily  ; but,  on  the  evidence 
disclosing  a connection  with  her 
six  days  previously  at  another 
place,  the  charge  was  amended 
by  setting  up  the  offence  as  hav- 
ing been  committed  on  such 
prior  date;  and,  without  giving 
the  prisoner  the  right  of  electing 
whether  or  not  he  would  be  tried 
summarily  on  such  amended 
charge,  he  was  tried  thereon 
and  convicted : — 

Held,  that  the  conviction 
could  not  be  supported,  for  the 
offence  could  only  be  committed 
once,  namely,  on  the  first  occa- 
sion on  which  the  connection 
took  place,  so  that  the  date  was 
material  to  the  charge,  and 
while  an  amendment  could  be 
made  substituting  the  prior  date, 
which  was  in  effect  preferring  a 
new  charge  based  on  a different 
transaction,  the  prisoner  should 
have  been  given  the  opportunity 
of  electing  under  sec.  767  how 
he  would  be  tried  thereon.  Rex 
v.  Alexander  Lacelle,  74. 

See  Constitutional  Law — 
Extradition — Justice  of  the 
Peace — Prohibition — Search 
Warrant. 


CROWN. 

See  Bills  of  Exchange  and 
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Promissory  Notes,  2 — Plead- 
ing, 1. 


CROWN  LANDS. 

Crown  Lands  — Erroneous 
Description  — Description  to 
Accord  with  Grants  of  Other 
Parcels  — Occupancy  under 
French  Title — If  Geo.  III.  ch. 
83,  sec.  8,  31  Geo.  III.  ch.  31, 
sec.  33.] — Under  a patent  from, 
the  Crown  a parcel  of  land, 
forming  part  of  a large  block 
originally  held  under  what  is 
known  as  the  French  title,  was 
granted  to  the  defendant’s 
grantor,  on  the  express  condi- 
tion that  the  patent  must  be 
consistent  with  the  patents  of 
other  portions  of  the  block. 
The  description  of  the  land  in 
the  patent  was  erroneous,  which 
was  apparent  from  the  other 
patents  and  the  registered  and 
unregistered  plans,  and  which 
had  the  effect  of  including  land 
to  which  the  plaintiff  had  a 
good  title  derivable  from  such 
French  title,  and  as  to  which 
possession  had  gone  with  the 
title.  In  an  action  of  trespass 
against  defendant  for  pulling 
down  his  fence,  and  for  a 
declaration  as  to  his  bound- 
aries : — 

Held,  that  the  patent  must 
be  read  as  only  including  the 
land  according  to  the  proper 
description  thereof,  and  would 
not  include  the  portion  in  ques- 
tion ; but,  even  if  it  were  other- 
wise, it  could  not  be  made  use 
of  to  displace  the  title  of  the 
plaintiff  as  beneficial  owner 
derivable  through  the  French 
title. 


INDEX. 


XI.] 


INDEX. 


693 


The  occupancy  of  lands  under 
the  French  title,  and  the  rights 
vested  in  such  occupants  by 
virtue  of  the  Imperial  Acts 
14  Geo.  III.  ch.  83,  sec.  8,  and 
31  Geo.  III.  ch.  31,  sec.  33, 
considered  and  commented  on. 
Drulard  v.  Welsh,  647. 


DAMAGES. 

1.  Fatal  Accidents  Act  — 
Death  of  Child — Excessive 
Amount — Suggested  Reduction 
— New  Trial.) — Damages  to  the 
amount  of  $2,100  were  recovered 
by  the  plaintiff  suing  as  the 
father  and  administrator  of  his 
deceased  son,  22  years  of  age, 
who  was  killed  through  the  de- 
fendants’ negligence.  The  son’s 
occupation  was  principally  that 
of  a labourer,  the  highest  rate 
of  wages  received  by  him  being 
for  a few  days  at  the  rate  of  $35 
a month.  His  mother  was  dead 
and  his  father  had  married 
again.  He  lived  with  a widow- 
ed sister,  but  was  on  good  terms 
with  his  father  and  step-mother, 
whom  he  visited  once  or  twice  a 
month,  on  such  occasions  giving 
his  father  from  $2  to  $4,  and 
once  $5.  His  habits  were  good 
and  he  was  of  a generous  dis- 
position. Evidence  was  receiv- 
ed of  his  intention  of  helping 
his  father  to  build  a house,  of 
assisting  him  in  paying  off  a 
mortgage  of  $650  on  his  pro- 
perty, as  well  as  a debt  of  $400, 
which  he  owed  another  son,  and 
for  which  the  father  had  given 
his  promissory  notes  : — 

Held , that  the  evidence  of 
such  expressed  intention  was 


properly  admitted,  not  neces- 
sarily $,s  shewing  a promise  to 
make  the  payments,  but  of  his 
being  well  disposed  to  his  father: 
the  amount  awarded  the  plaintiff 
for  damages  however  was  clear- 
ly excessive,  and  a new  trial 
was  ordered  unless  the  parties 
agreed  to  a reduction  of  the 
damages  to  $300.  Stephens  v. 
Toronto  R.W.  Co.,  19. 

2.  Fatal  Accidents  Act  — 
Death  of  Child — Reasonable  ex- 
pectation of  Pecuniary  Benefit 
— Quantum  of  Damages.) — The 
plaintiff,  a married  woman,  who 
had  to  depend  on  her  own  exer- 
tions for  her  support  and  main- 
tenance and  that  of  her  daught- 
er, her  husband  contributing 
nothing,  had  striven  to  give  her 
daughter  a good  education.  The 
daughter  was  a little  over  seven- 
teen years  of  age,  and  was  just 
finishing  her  course  at  a colleg- 
iate institute,  which  would  have 
qualified  her  for  a first  class 
teacher’s  certificate,  and  expected 
to  be  earning  in  the  course  of  a 
year  from  $300  to  $500.  She 
was  a strong  active  girl  and 
worked  in  a mill  during  the 
holidays,  earning  from  $6  to  $7 
a week,  which  she  gave  to  her 
mother,  for  whose  maintenance 
and  support  she  had  often  ex- 
pressed the  intention  of  provid- 
ing. The  daughter  having  been 
killed  through  the  defendants’ 
negligence,  a finding  in  favour 
of  the  mother  for . $3,000  was 
upheld.  RenwicJc  v.  Galt,  Pres- 
ton, and  Hespeler  Street  R.  W. 
Co.,  158. 

See  Broker — Defamation,  3 
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— Fraud  and  Misrepresenta- 
tion — Fraudulent  Cqnvey- 
ance  — Municipal  Corpora- 
tions, 3 — Negligence,  2. 

DEED. 

See  Bills  of  Exchange  and 
Promissory  Notes. 


DEFAMATION. 

1 . Evidence — Discovery — Cir- 
cular— Names  of  Recipients — 
Source  of  Information.] — In  an 
action  for  damages  alleged  to 
have  been  sustained  by  reason 
of  the  sending  out  by  the  defen- 
dants of  a circular  stating  that 
they  had  been  “ advised  that  the 
(plaintiffs)  had  decided  to  dis- 
continue their  separator  busi- 
ness,” the  defendants’  manager 
was  ordered  to  give  on  his 
examination  for  discovery  the 
names  of  the  persons  to  whom 
the  circular  had  been  sent  and 
the  name  of  the  person  who  had 
“ advised  ” the  defendants  cf 
the  fact  alleged,  this  information 
being  relevant  to  and  important 
on  the  pleaded  defences  of  bona 
fides  and  privilege.  This  order 
was  affirmed  on  appeal,  a Divis- 
ional Court  holding  that  both 
items  of  information  were  rele- 
vant to  the  defence  set  up  of 
qualified  privilege,  and  that  the 
latter  was  also  important  on  the 
question  of  damages.  Massey- 
Harris  Co.  v.  DeLaval  Separator 
Co.,  227,  591. 

2.  Newspaper  Interview — 
Publication  — Privilege  — In- 
nuendo— Meaning  of  Words — 
Nonsuit.] — The  defendant,  a de- 


feated candidate  for  election  to 
the  Legislative  Assembly,  in 
an  interview  with  a news- 
paper reporter  the  day  after  the 
election,  informed  him  that  the 
plaintiff  (who  was  a political 
opponent  and  an  active  party 
worker)  had,  as  soon  as  it  was 
known  he  was  in  the  field, 
come  to  and  asked  him  to 
indorse  a note  for  $1,000,  which 
he  refused  to  do,  and  had  also 
later  in  a speech  accused  him 
of  disloyalty.  This  was  publish- 
ed in  the  newspaper  on  the  fol- 
lowing day,  and  was  the  libel 
complained  of. 

The  innuendo  alleged  was, 
that  the  plaintiff  had  offered  his 
services  and  support  as  a bribe, 
and  had  corruptly  offered  to 
desert  his  party  and  abandon 
his  principles  and  support  the 
defendant  at  the  election  if  he 
would  indorse  his  note ; that 
his  opposition  to  the  defendant’s 
candidature  was  not  due  to 
principle  or  party  loyalty  but  to 
the  defendant’s  refusal  to 
indorse  the  note;  and  that 
because  of  such  refusal  the 
plaintiff  not  only  opposed  his 
candidature  but  attacked  him 
personally  and  accused  him  of 
disloyalty. 

The  interview  was  published, 
and  the  defendant  next  day  call- 
ed at  the  newspaper  office,  and 
the  only  thing  he  found  fault 
with  in  the  report  was  the 
omission  of  a few  words  in  the 
introductory  part. 

At  the  trial  the  Judge  allow- 
ed the  case  to  go  to  the  jury,  who 
found  a verdict  in  favour  of  the 
plaintiff : — 
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Held,  that  there  was  evidence 
that  the  defendant  knew  he  was 
speaking  for  publication,  and 
that  he  authorized  what  he  said 
to  be  published  in  a newspaper  ; 
and  that  the  communication  was 
not  privileged. 

Held,  however,  that  the  words 
were  not  capable  of  the  meaning 
ascribed  to  them  by  the  plaintiff', 
and  that  a motion  for  a nonsuit 
at  the  close  of  the  case  should 
have  been  allowed. 

Capital  and  Counties  Bank  v. 
Henty  & Sons (1882),  7 App.Cas. 
741,  at  p.  744,  referred  to. 

Judgment  of  MacMahon,  J.,  at 
the  trial,  reversed  in  part.  Hay 
v.  Bingham , 148. 

3.  Privileged  Occasion — Ex- 
cessive Privilege  • — Malice  — 
Proof  of  Special  Damage  — 
Judge's  Charged] — In  1892  by 
an  error  of  a town  assessor  the 
amount  deducted'  by  the  court 
of  revision  from  the  defendant’s 
assessment  was  entered  on  the 
roll  as  the  assessment  itself,  so 
that  he  was  assessed  for  some 
$40  less  than  he  should  have 
been.  Subsequently  the  ques- 
tion of  arrears  of  taxes  came  up 
in  the  council,  of  which  the 
defendant  was  a member,  and 
the  cases  of  alleged  arrears, 
including  the  undercharge  of  the 
defendant  for  1892,  were  refer- 
red to  a committee,  of  which  the 
defendant  was  also  a member. 
The  committee  by  a majority 
reported  that  the  defendant  was 
liable  for  the  amount,  a minority 
report  being  presented  by  the 
defendant.  On  the  report  being 
considered,  statements  were 


made  by  those  presenting  it. 
The  defendant  in  answer  thereto, 
while  contending  that  he  was 
not  liable,  accused  the  plaintiff*, 
who  had  been,  but  was  not  then, 
the  assessor,  of  having  violated 
his  oath  of  office,  and  of  having 
threatened  to  tax  the  defendant 
out  of  town,  the  defendant  con- 
tending that  he  could  have  pro- 
secuted him  before  a judge,  and 
was  sorry  he  had  not  done  so  ; 
and  similar  statements  were 
made  by  him  on  other  occa- 
sions : — 

Held,  that  the  fact  of  the 
plaintiff  not  being  then  the 
assessor  did  not  prevent  the 
action  from  being  maintained 
without  proof  of  special  damage. 

Held,  also,  that  malice  could 
be  inferred  from  the  language  of 
the  defamatory  words  them- 
selves. 

McIntyre  v.  McBean  (1856), 
13  U.C.R.  534,  dissented  from. 

Laughton  v.  Bishop  of  Sodor 
and  Man  (1872),  L.R.  4 C.P. 
495,  followed. 

Held,  also,  that,  though  the 
occasion  was  a privileged  one, 
the  words  used,  being  foreign  to 
the  subject  matter  in  hand, 
were  in  excess  of  the  privi- 
lege; and  the  statements  then 
made,  as  well  as  on  the  other 
occasions,  were  evidence  of 
malice,  which  could  not  be  with- 
drawn from  the  jury. 

The  learned  Judge  in  charging 
the  jury  left  it  to  them  to  say 
whetherthedefendant  had  estab- 
lished that  he  had  acted  bond 
fide  and  without  malice  ; but  on 
the  jury  being  recalled  he  point- 
ed out  that  the  onus  in  this 
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respect  was  on  the  plaintiff.  An 
objection,  therefore,  to  this 
part  of  the  charge  was  over- 
ruled. 

A further  objection  taken  to 
the  charge  was  that  the  learned 
Judge — after  first  stating  in  sub- 
stance, that  if  as  a matter  of 
fact  the  defendant  believed  the 
charges  to  be  true,  the  fact  that 
he  had  no  reasonable  ground  for 
such  belief,  need  not  enter  into 
their  consideration  on  the  ques- 
tion of  malice ; that  such  belief 
was  not  sufficient,  if  he  took 
advantage  of  a privileged  occa- 
sion when  this  particular  matter 
was  not  under  discussion  and 
was  not  relevant  thereto,  but  to 
gratify  some  indirect  motive  of 
his  own  brought  that  in — pro- 
ceeded : “ The  fact  that  it  is 
true,  that  he  believed  it  to  be 
true,  is  immaterial.  If  he  did 
not  believe  it  to  be  true,  that,  in 
itself,  was  abundant  evidence  of 
malice  ; but  if  he  believed  it  to 
be  true,  that  is  not  conclusive 
evidence  of  want  of  malice — 

Held,  that  the  words  “ the 
fact  that  it  is  true,  that 
he  believed  it  to  be  true,”  which 
were  the  objectionable  words, 
were  immediately  corrected  by 
the  words  which  followed ; and 
this  was  the  way  it  was  under- 
stood by  the  defendant’s  counsel 
at  the  trial,  as  appeared  by  his 
objections  to  the  charge ; and 
therefore  the  charge  in  this 
respect  was  also  unobjectionable. 
Grate  v.  McCallum,  81. 

4.  Libel — Discovery — Exam- 
ination of  Plaintiff — Absence 
of  Justification  — Qualified 


Privileges — Honest  Belief — Re- 
levancy of  Questions.] — In  an 
action  for  libel  in  which  the 
defendant  has  pleaded  qualified 
privilege  to  which  the  plaintiff 
has  replied  malice,  the  defen- 
dant, although  he  has  not  plead- 
ed justification,  is  not  precluded, 
on  examination  of  the  plaintiff 
for  discovery,  from  asking  ques- 
tions which  are  relevant  to  the 
issue  of  defendant’s  honest  be- 
lief as  tending  to  shew  the  ab- 
sence of  malice,  although  they 
may  incidentally  prove  the 
truth  of  the  libel.  McKergow 
v.  Comstock,  637. 

DIRECTORS. 

See  Fraud  and  Misrepre- 
sentation. 

DISCOVERY. 

1.  Production  of  Documents 
— Affidavit — Letters — Solicitor 
and  Client — Privilege.] — In  an 
action  on  a policy  on  the  life  of 
the  plaintiff’s  husband,  the  de- 
fendants filed  an  affidavit  on 
production,  but  objected  to  pro- 
duce certain  letters  between  a 
local  and  the  head  office,  on  the 
ground  “ that  they  are  privi- 
leged, being  of  a confidential 
nature  and  disclosing  certain 
legal  points  in  connection  with 
the  defence  of  this  action.” 

On  a motion  to  compel  pro- 
duction, the  defendants’  mana- 
ger in  an  affidavit  stated  : “ It 
is  my  custom,  in  the  course  of 
business,  frequently  to  write  to 
the  head  office  on  matters  in- 
volving points  of  law  ; the  head 
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office  confer  with  their  general 
solicitors,  receive  legal  advice 
from  them,  and  then  communi- 
cate with  me.  The  letters  (in 
question)  are  of  the  same  nature 
as  those  between  solicitor  and 
client,  and  are,  as  I am  advised 
and  believe,  privileged  for  that 
reason — 

Held , not  sufficient,  and  that 
the  affidavit  should  state  that 
the  letters  “ came  into  existence 
for  the  purpose  of  being  commu- 
nicated to  a solicitor,  with  the 
object  of  obtaining  his  advice 
or  enabling  him  to  defend  an 
action.” 

Southwark  and  V auxhall 
Water  Co.  v.  Quick  (1878),  3 
Q.B.D.  315,  followed.  Thomson 
v.  Maryland  Casualty  Co.,  44. 

2.  Examination  of  Party— 
Defendant  Resident  Out  of  On- 
tario— Con.  Rule  f77 — R.S.O. 
1897,  ch.  73,  sec.  16  (if]— The 
provision  of  R.S.O.  1897,  ch.  73, 
sec.  16  (4),  seems  to  contem- 
plate only  the  attendance  of 
witnesses  at  a trial  and  is  not 
applicable  to  the  examination 
of  a party  for  discovery  merely. 

A defendant  resident  in  the 
Province  of  Quebec  cannot  be 
compelled  under  Con.  Rule  477 
to  attend  for  examination  for 
discovery  within  the  Province 
of  Ontario. 

Aliter  where  it  is  sought  to 
examine  a plaintiff. 

Meldrum  v.  Laidlaw,  D.C. 
12th  December,  1902  (not  re- 
ported), followed. 

Smith  v.  Babcock  (1881),  9 
P.R.  97,  not  followed.  Lefur- 


gey  v.  Great  West  Land  Co., 

617. 

See  Appeal,  3 — D efama- 
TION,  1,  4. 


DITCHES  AND  WATER- 
COURSES ACT. 

Cost  of  Construction — Charge 
on  the  Land — “ Owner ” — R.S.O. 
1897 , ch.  385,  sec.  30.] — Moneys 
paid  by  a municipality  under 
the  provisions  of  the  Ditches 
and  Watercourses  Act,  R.S.O. 
1897,  ch.  285,  for  the  construc- 
tion of  a ditch  under  that  Act, 
when  placed  upon  the  collector’s 
roll,  become,  by  virtue  of  sec. 
30,  a charge  upon  the  lands 
traversed  by  the  ditch  in  the 
hands  of  the  respective  owners 
for  the  time  being,  though  differ- 
ent from  the  owners  at  the  time 
of  the  initiation  of  the  proceed- 
ings under  the  Act.  Wicke  v. 
Township  of  Ellice,  422. 


DIVIDENDS. 

See  Fraud  and  Misrepre- 
sentation. 

DIVISION  COURTS. 

Judgment  Debtor — Married 
Woman  — Committal.]  — The 
committal  of  a judgment  debtor 
in  a division  court  for  wilful 
default  in  appearing  to  be  exam- 
ined is  in  the  nature  of  process 
to  coerce  payment,  rather  than 
of  a punitive  character,  as  for 
contempt ; and  there  is  no  juris- 
diction to  make  an  order  for  the 
committal  of  a married  woman 
judgment  debtor  who  refuses  to 
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attend  for  examination  upon  a 
judgment  summons,  even  though 
her  non-attendance  amounts  to 
wilful  misconduct. 

Exp.  Dakins  (1855),  16  C.B. 
77,  followed.  Re  Stewart  v. 
Edwards,  378. 


DIVISIONAL  COURT  OF  HIGH 
COURT. 

See  Appeal,  2. 


DOMINION  ELECTIONS  ACT. 

See  Criminal  Law,  7. 


DOWER. 

See  Will,  2. 


DRAINAGE. 

See  Municipal  Corpora- 
tions, 3. 


ELECTION. 

See  Criminal  Law,  10  — 
Will,  2. 

ELECTIONS. 

See  Criminal  Law,  7 — Muni- 
cipal Corporations,  4. 


ENGINEER. 

See  Street  Railways. 


ESTOPPEL. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2 — Insur- 
ance, 2. 


EVIDENCE. 

1.  “ Experts  ” — Obligation  to 
Testify — Witness  Fees — Tariff 
Allowance.] — An  “ expert”  wit- 
ness, whether  or  not  coming 
within  either  of  the  classes 
mentioned  in  items  119  and  120 
of  tariff  B,  where  he  has  not 
been  required  to  qualify  himself 
by  study  or  preparation,  is  not 
entitled  to  refuse,  until  he  has 
been  paid  a fee  beyond  the 
amount  fixed  by  the  tariff,  to 
testify  as  to  any  matter  relevant 
to  the  issues,  as  to  which  he  is 
competent  to  speak,  though  it 
be  requisite  for  him  to  use  his 
technical  knowledge  or  skill  in 
order  to  answer  the  questions 
put  to  him. 

Judgment  of  the  county  court 
of  York  reversed.  Butler  v. 
Toronto  Mutoscope  Co.,  12. 

2.  Foreign  Commission  — 
Examination  abroad  of  Defen- 
dants as  Witnesses  on  their  own 
Behalf — Terms.]  — The  defen- 
dants, a solicitor  practising  his 
profession  in  Ontario,  and  his 
wife,  were  still  in  Ontario  when 
two  actions  were  brought,  one 
against  both  of  them  by  a former 
client  of  the  husband,  and  the 
other  against  the  husband  alone. 
Shortly  afterwards  they  removed 
to  the  North-West  Territories 
to  take  up  their  permanent 
residence  there.  The  actions 
were  respectively  for  an  account 
of  moneys  intrusted  to  the  soli- 
citor for  investment  and  to  set 
aside  assignments  of  life  insur- 
ance policies : — 

Held,  reversing  the  decisions 
of  a Divisional  Court  and  of  a 
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Judge  and  the  Master  in  Cham- 
bers, that,  in  the  circumstances 
shewn  by  affidavits,  the  defen- 
dants should  be  allowed  to  have 
their  evidence  taken  on  commis- 
sion in  the  Territories,  as  wit- 
nesses on  their  own  behalf,  for 
use  at  the  trial  of  the  actions, 
but  upon  terms  advantageous 
to  the  plaintiff  as  to  the  expense 
of  executing  the  commission. 
Ferguson  v.  Millican,  35. 

3.  Master s Office — Reference 
— Examination  on  Commission 
— Right  of  Cross-examination 
— Con.  Rules  65 f-7 00 .] — On  a 
reference  to  take  accounts  a 
party  is  entitled  ex  debito  jus- 
titice  to  a commission  to  cross- 
examine  the  opposite  party  upon 
affidavits  filed  in  proof  of 
accounts. 

Townend  v.  Hunter  (1883), 
3 C.L.T.  310,  followed;  Plen- 
derleith  v.  Parsons  (1905),  10 
O.L.R.  436,  distinguished.  Hor- 
liclc  v.  Eschweiler,  140. 

See  Criminal  Law,  2,  4,  8,  9 
— Defamation,  1 — Fraud  and 
Misrepresentation — Fraudu- 
lent Conveyance — Guaran- 
tee— Master  and  Servant,  1 
— Principal  and  Agent — Se- 
duction. 


EXAMINATION  OF  PARTIES. 

See  Defamation,  4 — Discov- 
ery, 2. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

Resignation  of  Executors  in 
Foreign  Country  — Adminis- 
tration de  Bonis  non  there — 


Ancillary  Probate  in  Ontario .] 
— A testator  who  died  domiciled 
in  Michigan,  U.S.,  leaving  pro- 
perty there  and  in  this  Province, 
appointed  certain  persons  execu- 
tors, making  them  also  trustees 
of  four-sixths  of  his  estate,  and 
the  proper  probate  court  in 
Michigan  granted  probate  to 
them  in  1900.  In  1903  they 
tendered  to  that  court  their 
resignation  as  executors,  though 
not  as  trustees,  and  requested 
and  obtained  the  appointment 
of  a trust  company  as  adminis- 
trators de  bonis  non  with  the 
will  annexed  in  their  place.  In 
1904,  however,  they  resumed  an 
application,  which  had  remained 
suspended  since  1900,  to  the 
surrogate  court  of  the  county  of 
Essex  for  ancillary  probate, 
which  was  opposed  by  the  bene- 
ficiaries of  the  estate  in  Ontario, 
who  asked  for  administration 
de  bonis  non  to  be  granted  to 
the  trust  company  or  its 
nominee : — 

Held,  affirming  the  decision 
of  the  surrogate  Judge,  that  the 
court  here  ought  to  follow  the 
Michigan  grant  to  the  trust 
company,  and  could  not  look 
into  any  of  the  circumstances 
which  led  up  to  it.  In  re  Med- 
bury,  Lothrop  v.  Medbury,  429. 

See  Surrogate  Courts. 


EXPERTS. 

See  Evidence,  1. 


EXTRADITION. 

1.  Forgery — Evidence  of  Com- 
mission of  Offence — Identifica- 


700 


INDEX. 


[VOL. 


tion  of  Document — Irregulari- 
ties in  Proceedings  Before  Ex- 
tradition Judge — Discharge  of 
Prisoner — Fresh  Proceedings — 
Proof  of  Foreign  Law.] — The 
prisoner  was  committed  by  a 
Judge  for  extradition  to  a for- 
eign state  for  the  offence  of 
forging  tickets  of  admission  to 
an  entertainment.  The  evidence 
before  the  Judge  consisted  of  a 
certified  copy  of  the  indictment 
of  the  prisoner  in  the  foreign 
state,  the  information  of  a police 
detective  taken  before  the  Judge 
himself,  and  five  depositions  and 
or  affidavits  sworn  in  the  foreign 
state,  consisting  in  great  part 
merely  of  hearsay  statements 
made  by  other  persons  to  the 
deponents,  not  in  the  presence 
of  the  prisoner.  These  deposi- 
tions proved  some  relevant  facts, 
and  raised  a strong  suspicion 
against  the  prisoner  of  having 
forged  something,  of  having 
committed  an  offence  which,  if 
committed  in  Canada,  would  be 
forgery  at  common  law,  as  well 
as  under  the  Criminal  Code, 
secs.  419,  421,  423  ; but  neither 
a genuine  ticket  nor  one  of  those 
with  the  forging  of  which  the 
prisoner  was  charged  was  pro- 
duced with  any  of  the  deposi- 
tions, nor  produced  or  identified 
before  the  extradition  J udge  : — 

Held,  Meredith,  J.A.,  dis- 
senting, that  there  was  no  pro- 
per evidence  of  the  commission 
of  the  alleged  offence  ; and  the 
prisoner  was  entitled  to  his  dis- 
charge upon  habeas  corpus. 

Decision  of  Teetzel,  J.,  re- 
versed. 

Semble,  per  Osler,  J.A.,  that 


there  were  grave  irregularities 
in  the  proceedings  before  the 
extradition  Judge;  his  warrant 
for  the  apprehension  of  the 
accused  was  issued  without  any 
information  or  complaint  taken 
in  this  country,  or  a foreign 
warrant  duly  authenticated, 
having  been  before  him  ; the 
prisoner  was  arrested  on  the 
strength  of  a telegram,  and  the 
depositions  on  which  he  was 
committed  were  not  forthcom- 
ing pending  their  authentica- 
tion until  the  day  upon  which 
the  order  was  made  remanding 
him  for  extradition ; and  sec. 
6 (2)  of  the  Extradition  Act 
could  not  have  been  complied 
with.  . 

Semble,  also,  that  there  was 
nothing  to  prevent  fresh  pro- 
ceedings being  taken  against 
the  prisoner  upon  his  discharge. 

Semble,  also,  that,  in  the  pre- 
sent state  of  the  authorities,  an 
extradition  Judge  should  re- 
quire proof  that  the  crime  is 
an  extradition  crime  as  well  by 
the  laws  of  the  demanding 
state  as  by  our  own.  Re  Har- 
sha,  494. 

2.  Habeas  Corpus  — Re-ar- 
rest for  Same  Offence  After  Dis- 
charge — Res  Judicata  — Affi- 
davit on  Information  and  Be- 
lief  ] — On  an  application  for  a 
habeas  corpus  in  an  extradition 
matter  on  the  grounds:  (1)  that 
the  prisoner  was  arrested  a sec- 
ond time  for  the  same  offence 
after  his  release  on  a habeas 
corpus ; ^2)  that  the  matter 
was  res  judicata  ; (3)  that  the 
complaint  against  him  was  on  in- 
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formation  and  belief  only ; (4) 
that  no  evidence  was  received 
by  the  Judge;  and  (5)  that 
neither  information  and  com- 
plaint nor  the  warrant  was 
transmitted  to  the  Minister  of 
Justice  : — 

Held , that,  although  the  pri- 
soner had  been  discharged  from 
custody,  on  the  ground  that 
there  was  no  proper  evidence  of 
the  commission  of  the  alleged 
offence  or  identifying  the  alleged 
forged  document,  he  could  be 
re-arrested  when  further  and 
new  evidence  had  been  discovered 
and  was  forthcoming  to  supply 
the  deficiencies;  and  that  the 
doctrine  of  res  judicata  or  of 
former  jeopardy  or  of  autrefois 
acquit  was  inapplicable  to  such 
an  inquiry. 

The  Habeas  Corpus  Act,  31 
Car.  II.  ch.  2,  sec.  6,  does  not 
apply  to  extradition  proceedings. 

Held , also,  that  an  affidavit 
upon  which  the  arrest  was  made 
being  on  information  and  belief 
was  sufficient. 

Held , further,  that  -the  other 
objections  should  not  be  inves- 
tigated on  appeal,  as  the  inquiry 
was  still  pending  and  was  to  be 
prosecuted  before  the  extradition 
Judge. 

Quaere , whether  the  Divisional 
Court  would  have  acted  as  on 
an  appeal  if  objection  had  been 
taken  to  its  jurisdiction.  Re 
Harsha , 457. 

See  Criminal  Law,  1. 

FATAL  ACCIDENTS  ACT. 

See  Damages. 


FINAL  ORDER. 

See  Appeal,  2 — Mortgage. 


FIRE  INSURANCE. 

See  Insurance,  1. 


FORECLOSURE. 

See  Mortgage. 


FOREIGN  COMMISSION. 

See  Evidence,  2,  3. 


FOREIGN  CORPORATION. 

See  Costs,  1. 


FOREIGN  LAW. 

See  Extradition,  1. 


FORGERY. 

See  Bills  of  Exchange  and 
Promissory  Notes.  2 — Extra- 
dition. 

FRACTION  OF  DAY. 

See  Railway,  2. 


FRAUD  AND  MISREPRESEN- 
TATION. 

President  of  Incorporated 
Company — False  Statement  of 
Earnings  to  Directors — Pay- 
ment of  Dividends — Damages 
— Evidence  — Credibility  of 
Witness  — Statutory  Declara- 
tion.]  — In  an  action  by  an 
incorporated  company  to  re- 
cover from  the  executors  of  the 
deceased  president  of  the  com- 
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pany  damages  alleged  to  have 
been  suffered  by  the  company 
by  reason  of  false  and  fraudul- 
ent representations  made  by  the 
deceased  : — 

Held,  upon  the  evidence,  that 
the  statement  of  approximate 
earnings  laid  before  the  direc- 
tors of  the  company  by  the 
deceased  on  the  15th  December, 
1902,  and  the  annual  statement 
presented  by  him  to  the  direc- 
tors on  the  27th  January,  1903, 
and  afterwards  to  the  share- 
holders, were  untrue  to  his 
knowledge,  and  that  the  earn- 
ings for  1902  were  wilfully 
misrepresented  by  him  in  order 
that  the  directors  might  be 
induced  to  declare  dividends 
which  they  would  not  have 
declared  had  they  been  made 
aware  of  the  true  earnings,  and 
that  the  directors  acted  upon 
the  misrepresentations  made  to 
them  in  declaring  five  per  cent, 
half-yearly  dividends  in  Janu- 
ary and  July,  1903. 

Held,  also,  that  the  plaintiffs, 
the  company,  had  suffered  dam- 
ages by  reason  of  the  payment 
of  the  dividends,  notwithstand- 
ing that  the  payment  wTas  not 
made  out  of  the  actual  fixed 
capital  and  was  not  ultra  vires 
of  the  company,  and  notwith- 
standing that  it  was  made  to 
the  persons  who  were  then  the 
shareholders  of  the  company ; 
the  company  having  parted 
with  sums  of  money  which, 
but  for  the  misrepresentations, 
would  still  have  been  at  the 
company’s  credit. 

Damages  were  assessed  against 
the  estate  of  the  deceased  in 


the  sum  of  $34,500,  made  up 
by  taking  the  amount  of  the 
misrepresentation  at  the  end  of 
December,  1902,  to  have  been 
roundly  $30,000,  and  adding 
three  years’  interest  at  five  per 
cent. 

It  was  urged  by  the  defen- 
dants against  the  credibility  of 
the  principal  witness  for  the 
plaintiffs,  that  having,  at  the 
instance  of  the  plaintiffs,  though 
before  this  action  was  brought 
or  contemplated,  and  while  the 
president  was  still  alive,  made 
a statutory  declaration  as  to 
the  truth  of®  the  facts  which  he 
afterwards  deposed  to  at  the 
trial,  he  was  in  vinculis,  and 
was  not  free  to  vary  from  it 
except  at  the  risk  of  a prosecu- 
tion for  perjury  : — 

Held,  that  the  taking’  of  un- 
necessary  statutory  declarations 
is  a practice  which  should  be 
avoided,  and  in  this  case  a 
simple  signed  statement  would 
have  been  as  effectual ; but  the 
witness  was  entitled  to  credit, 
against  this  objection,  his  testi- 
mony being  given  with  fairness 
and  candour,  and  no  motive  for 
falsehood  being  apparent.  Nor- 
thern Navigation  Co.  v.  Long, 
230. 


FRAUDULENT  CONVEYANCE. 

Action  to  Set  aside — Evi- 
dence— New  Trial — Conspiracy 
— Costs  — Parties  — Damages .] 
— In  an  action  by  creditors  to 
set  aside  as  fraudulent  and  void 
a conveyance  of  land  and  a bill 
of  sale  made  by  an  insolvent 
debtor  to  his  sister-in-law,  there 
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was  judgment  for  the  plaintiffs 
at  the  trial,  but,  on  appeal  by 
the  defendants,  the  Court  of 
Appeal,  deeming  the  evidence 
unsatisfactory,  ordered  a new 
trial,  upon  payment  by  the 
defendant  grantee  of  the  costs 
of  the  former  trial  and  of  the 
appeal,  notwithstanding  the 
danger  which  attends  the  open- 
ing up  of  a case  after  the  atten- 
tion of  the  parties  has  been 
directed  to  the  defects  in  their 
proofs. 

A brother  of  the  debtor  was 
made  a defendant,  as  well  as 
the  debtor  arid  his  grantee,  it 
being  alleged  by  the  plaintiffs, 
who  sued  on  behalf  of  them- 
selves and  all  creditors,  that  all 
the  defendants  entered  into  a 
conspiracy  to  defeat  and  defraud 
the  creditors : — 

Held,  that  the  plaintiffs  could 

not  succeed  upon  the  conspiracy 

claim,  for  they  could  shew  no 

special  damage  accruing  to  them, 

and  could  not  recover  damages 

© 

on  behalf  of  a class. 

And  that  claim  failing,  there 
was  no  ground  for  making  the 
debtor’s  brother  a party,  and  he 
could  not  be  ordered  to  pay 
costs,  but  the  plaintiffs  should 
pay  his  costs. 

Judgment  of  Teetzel,  J., 
reversed.  Canada  Carriage  Co. 
v.  Lea,  171. 


FRENCH  TITLE. 

See  Crown  Lands. 


GREAT  LAKES. 

See  Constitutional  Law. 


GUARANTEE. 

Application — False  Answers 
— Basis  of  Contract — Material- 
ity— Evidence.] — Held,  follow- 
ing Hay  v.  Employers'  Liability 
Co.  (1905),  6 O.W.R.  117,  that 
the  application  in  this  case,  and 
the  statements  made  by  the 
plaintiffs’  president,  fully  set  out 
in  the  previous  reports  thereof 
in  8 O.L.R.  117  and  9 O.L.R. 
569,  were  incorporated  into  the 
policy  or  contract  of  guarantee, 
and  made  part  thereof,  and  were, 
under  the  circumstances,  bind- 
ing on  the  plaintiff  company, 
though  not  apparently  author- 
ized by  any  resolution  of  the 
company,  and  that  such  state- 
ments— distinguishing  the  above 
case  in  this  respect — were  ma- 
terially untrue,  and  therefore 
avoided  the  policy. 

Judgment  of  a Divisional 
Court,  9 O.L.R.  569,  affirmed. 
Elgin  Loan  and  Savings  Co.  v. 
London  Guarantee  and  Acci- 
dent Co.,  330. 

HABEAS  CORPUS. 

See  Criminal  Law,  1,  5 — 
Extradition. 

HIGH  COURT  OF  JUSTICE. 

1 See  Appeal,  2,  3. 

HIGHWAY. 

See  Municipal  Corpora- 
tions, 6 — N EGLIGENCE,  2 — W AY. 


HUSBAND  AND  WIFE. 

A limony — Wi  fe  Leaving  Hus- 
band — Justification  — Cruelty 
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— Conduct  Amounting  to — Ap- 
prehension of  Violence .] — Where 
a husband’s  persistent  course  of 
harsh  conduct  towards  his  wife, 
a woman  of  delicate  constitution, 
created  mental  distress  sufficient 
to  impair  her  health,  and  did  in 
fact  injure  it  appreciably  during 
their  married  life  together,  and 
where  his  language  of  threat  and 
menace  and  his  habitual  demean- 
our were  such  as  to  create  a 
well-founded  apprehension  that 
she  would  suffer  worse  and  more 
injurious  treatment  and  hardship 
if  she  did  not  submit  implicitly 
and  submissively  to  anything  he 
might  choose  to  do  or  say : — 
Held , Street,  J.,  dissenting, 
that  this  conduct  and  the  cumu- 
lation of  circumstances  detailed 
in  the  evidence  amounted  to 
matrimonial  cruelty,  although 
no  bodily  violence  was  inflicted  ; 
and  the  wife  was  justified  in 
leaving  her  husband,  and  was 
entitled  to  alimony. 

Judgment  of  Boyd,  C.,  af- 
firmed. Lovell  v.  Lovell , 547. 

See  Division  Courts. 

ILLEGAL  CONTRACT. 

See  Contract,  2. 


INDICTMENT. 

See  Criminal  Law,  3. 


INFANT. 

See  Mortgage — Negligence, 

2. 


INSURANCE. 

1.  Fire  Insurance — Standing 
Timber  — Property. ] — The  de- 
fendants, an  insurance  company, 
incorporated  under  the  laws  of 
Ontario,  insured  the  plaintiffs,  a 
railway  company,  having  a 
branch  line  in  the  State  of 
Maine,  the  policy  stating  the 
insurance  to  be  “ against  loss  or 
damage  by  fire  ...  on  property 
as  follows : On  all  claims  for 
loss  or  damage  caused  by  loco- 
motives to  property  located  in 
the  State  of  Maine  not  including 
that  of  the  assured.”  By  the 
statute  law  of  Maine  when 
“property”  is  injured  by  fire 
communicated  by  a locomotive 
engine,  the  railway  company  is 
made  responsible,  and  it  is  de- 
clared to  have  an  insurable 
interest  in  the  property  along 
its  line  for  which  it  is  re- 
sponsible : — 

Held,  that  the  policy  was  a 
valid  policy  of  fire  insurance, 
but  did  not,  under  the  insurance 
company’s  statutory  powers, 
cover  standing  timber  along  the 
defendants’  line  of  road  ; that 
the  policy  was  not  therefore  in- 
effective ; and  the  plaintiffs  were 
not  entitled  to  recover  back  the 
premiums,  for  there  was  abun- 
dance of  other  property  covered 
by  the  policy  in  which  the 
plaintiffs  had  an  insurable  inter- 
est. 

Judgment  of  Clute,  J.,  9 
O.L.R.  493,  affirmed.  Canadian 
Pacific  R.  W.  Co.  v.  Ottawa  Fire 
Insurance  Co.,  465. 

2.  Life  Insurance  — Thirty 
Days'  Grace — Payment  of  Pre- 


INF0RMATI0N. 

See  Search  Warrant. 
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mium — Estoppel — Beneficiary 
— Insurance  Act,  R.S.O.  1897, 
ch.  203,  sec.  If8  (1)7\ — Held, 
affirming  the  judgment  of  a 
Divisional  Court,  9 O.L.R.  611, 
that,  under  the  circumstances 
there  fully  set  out,  the  plaintiff 
was  a beneficiary  under  the  con- 
tract and  entitled  to  claim  under 
the  policy ; that  under  R.S.O. 
1897,  ch.  203,  sec.  148  (1),  a 
policy  is  kept  alive  or  renewed 
by  payment  of  the  premium  by 
any  one  entitled  to  pay  it  within 
30  days  after  default,  although 
the  insured  may  have  died  be- 
fore payment  during  such  period 
of  grace,  and  that  here  the  as- 
sured was  “ unable  to  pay  ” the 
renewal  premium  within  the 
meaning  of  condition  5 of  the 
policy,  and  that  the  company 
were  estopped  by  their  conduct 
from  setting  up  the  non-pay- 
ment of  the  premium.  Tatter  - 
sail  v.  Peoples  Life  Insurance 
Co.,  326. 

See  Guarantee  — Inter- 
pleader. 

INTERNATIONAL  LAW. 

See  Constitutional  Law. 

INTERPLEADER. 

Life  Insurance — Beneficiary 
under  Policy  and  by  Will — 
Parties — Security  for  Costs — 
Costs  out  of  Fund.\ — By  the 
•terms  of  an  insurance  policy  it 
was  made  payable  to  the  wife 
of  the  insured,  mentioning  her 
name.  The  insured  had  lived 
for  many  years  in  this  Province 
with  a person  who  passed  as 


his  wife,  and  by  whom  he  had 
a family,  and  who  had  posses- 
sion of  the  policy ; but  shortly 
before  his  death  he  made  a will 
whereby  he  left  the  policy  in 
question  to  a person  of  the  same 
name,  who  resided  out  of  the 
Province,  whom  he  described  as 
his  wife,  and  to  a daughter  by 
name.  On  settling  an  inter- 
pleader issue  to  try  the  right 
to  the  policy,  the  Master  in 
Chambers  directed  that  the 
legatees  under  the  will  should 
be  plaintiffs,  and  that  they 
should  not  be  required  to  give 
security  for  costs,  the  difficulty 
having  been  caused  by  the  de- 
ceased himself ; while  it  might 
be  assumed  that  the  costs  of  all 
parties  would  be  made  payable 
out  of  the  fund. 

In  Chambers  the  order  was 
varied  by  directing  that  the 
plaintiffs  should  give  security 
for  costs,  and  that  the  costs  of  the 
appeal  and  cross -appeal  should 
be  costs  in  the  cause.  Bruce  v. 
Ancient  Order  of  United  Work- 
men, 633. 

INTOXICATING  LIQUORS. 

See  Constitutional  Law — 
Liquor  License  Act. 


JOINDER  OF  CAUSES  OF 
ACTION 

See  Parties,  1. 


JUDGMENT. 

Summary  J udgment  — Ad- 
missions— Payment  into  Court 
of  Part  “ in  Full  Satisfaction  ” 
— Payment  out  — Rules  fl9, 
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616.] — In  an  action  for  a bal- 
ance alleged  to  be  due  in  respect 
of  a contract,  the  defendants 
paid  money  into  Court  with 
their  statement  of  defence  under 
Con.  Rule  419,  alleging  it  in 
their  pleading  to  be  “ balance 
due  in  respect  of  all  the  said 
matters,”  and  that  they  brought 
it  “ into  Court  in  full  satisfac- 
tion of  the  plaintiffs’  claim  here- 
in — 

Held,  that  the  plaintiffs  were 
not  entitled,  on  motion  under 
Con.  Rule  616,  to  judgment 
with  leave  to  proceed  for  the 
balance  of  their  claim,  and  for 
payment  out  of  the  money  paid 
in,  for  by  so  moving  they  ac- 
cepted the  statement  of  defence, 
and  were  not  entitled  to  the 
benefit  of  it  severed  from  the 
accompanying  statement  that 
the  amount  admitted  was  the 
entire  sum  due. 

Held,  further,  that  whatever 
discretion  the  Court  may  have 
under  the  words  “subject  to 
further  order  ” in  Con.  Rule 
419,  it  should  not  be  exercised 
to  enable  the  plaintiffs  to  take 
as  payment  on  account  moneys 
which  the  defendants  had  offered 
only  “in  full  satisfaction.” 
Barrie  v.  Toronto  and  Niagara 
Power  Co.,  48. 


JUDGMENT  DEBTOR 

See  Division  Courts. 


JUDICIAL  COMMITTEE  OF 
PRIVY  COUNCIL. 

See  Appeal,  3. 


JURISDICTION. 

See  Constitutional  Law  — 
Criminal  Law,  1,  5 — Division 
Courts — Justice  of  the  Peace 
— Pleading,  1 — Prohibition. 


JURY. 

See  Criminal  Law,  2 — Neg- 
ligence, 1,  2. 


JUSTICE  OF  THE  PEACE. 

Order  for  Payment  of  Costs 
— No  Conviction  — Absence  of 
Accused  — Order  Quashing  — 
Condition — 1 Edw.  VII.  ch.  13, 
sec.  1 ( 0.) — Criminal  Code,  secs. 
889-896.]  — After  a magistrate 
had  entered  upon  the  hearing  of 
a complaint  of  having  used  in- 
sulting and  abusive  language, 
the  charge,  at  the  instance  of  the 
complainant,  actuated  apparent- 
ly by  compassion,  was  with- 
drawn, the  accused  to  pay  the 
costs.  Subsequently,  such  costs 
not  having  been  paid,  the  magis- 
trate, in  the  absence  of  the 
accused,  and  without  convict- 
ing her  of  any  offence,  made 
an  order  directing  the  payment 
by  her  of  the  costs ; and,  in  de- 
fault of  payment,  directing  that 
the  same  should  be  levied  by 
distress,  and,  in  default  of  suffi- 
cient distress,  directing  im- 
prisonment. The  costs  were 
then  paid  by  the  accused,  but 
before  this  application  to  quash 
the  order  they  were  tendered 
back  to  the  accused  and  re- 
fused : — 

Held,  that  the  order  was  in- 
valid, and  it  was  directed  to  be 
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quashed  without  costs,  but  con- 
ditionally— under  secs.  889  to 
896  of  the  Criminal  Code,  made 
applicable  by  1 Edw.  VII.  ch. 
13,  sec.  1 (O.) — that  no  action 
should  be  brought  against  the 
magistrate,  etc.,  otherwise  the 
motion  was  to  be  dismissed  with 
costs,  j Rex  v.  Morningstar,  318. 

See  Criminal  Law,  1,  5 — 
Liquor  License  Act. 


KEEPING  COMMON  BAWDY 
HOUSE. 

See  Criminal  Law,  5. 


KEEPING  COMMON  BETTING 
HOUSE. 

See  Criminal  Law,  6. 


LACHES. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2. 


LAND  TITLES  ACT. 

See  Pleading,  1. 


LIBEL. 

See  Defamation. 


LIEN. 

See  Set-Off. 


LIFE  INSURANCE 

See  Insurance,  2 — Inter- 
pleader. 


LIMITATION  OF  ACTIONS. 

Real  Property  Limitation 
Act — Tenant  at  Will — Devise 
for  Life  to  Tenant  upon  Con- 
dition — Violation  of  Condi- 
tion.]  — A testator,  dying  in 
1873,  devised  land  of  which  his 
brother  had  been  in  possession 
since  1848  to  his  (the  testator’s) 
son  afterthe  death  of  his  brother, 
to  whom  he  devised  a life  estate, 
“ on  condition  that  he  neither 
sells  nor  rents  the  same  without 
consent  in  writing  of  my  son.” 
The  brother  continued  in  posses- 
sion, and  on  the  1st  April,  1895, 
leased  the  land  (without  con- 
sent) for  one  year.  The  plain- 
tiffs, claiming  under  the  son, 
sought  to  recoverpossession  from 
the  devisee  of  the  brother,  by 
an  action  begun  on  the  29th 
May,  1905  : — 

Held , that  the  brother,  having 
openly  set  at  naught  the  condi- 
tion of  the  will,  should  not  be 
presumed  to  have  accepted  the 
devise,  and  the  Real  Property 
Limitation  Act  was  a bar  to  the 
action. 

Semble,  upon  the  evidence, 
that  the  brother  went  into  pos- 
session as  tenant  at  will,  and 
that  the  statute  had  run  in  his 
favour  before  the  death  of  the 
testator. 

Judgment  of  Falconbridge, 
C.J.K.B.,  affirmed.  Cobean  v. 
Elliott,  395. 

See  Mortgage,  2. 


LIQUOR  LICENSE  ACT. 

Appeal  to  County  Court  Judge 
— Justice  of  the  Peace — Police 
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Magistrate  — R.S.O.  1897,  ch. 

5 , sec.  118,  sub-sec.  6.] — The 
Liquor  License  Act,  R.S.O.  1897, 
ch.  245,  provides  by  sec.  118, 
sub-sec.  6,  that  “ an  appeal  shall 
lie  to  the  Judge  of  the  county 
court  of  the  county  in  which  an 
order  of  dismissal  is  made 
where  the  Attorney-General  of 
the  Province  so  directs,  in  all 
cases  in  which  an  order  has  been 
made  by  a justice  or  justices  dis- 
missing an  information  or  com- 
plaint laid  by  an  inspector  — 

Held , that  the  words  “justice 
or  justices  ” in  this  sub-section 
does  not  include  a police  magi- 
strate. Rex  v.  Smith,  279. 

See  Constitutional  Law. 


MARKETS. 

See  Municipal  Corporations, 

2. 


MARRIED  WOMAN. 

See  Division  Courts. 


MASTER  AND  SERVANT. 

1.  Injury  to  Servant — Negli- 
gence — Evidence  — Long  Con- 
tinued User.] — The  fact  that  for 
many  years  an  operation  has 
been  carried  on  in  the  same  way 
and  with  the  same  appliances 
without  an  accident,  while  strong 
evidence  in  the  master’s  favour, 
is  not  conclusive,  and  if  there  is 
evidence  that  the  system  is 
defective  the  case  must  be  sub- 
mitted to  the  jury. 

Judgment  of  a Divisional 
Court  affirmed,  Osler,  J.A.,  dis- 


[vol. 

senting.  Commar f or dv.  Empire 
Limestone  Co.,  119. 

2.  Injury  to  Servant — Negli- 
gence — Workmens  Compensa- 
tion Act — Superintendence.] — 
The  plaintiff,  who  was  a lad  of 
eighteen,  was  engaged  with  two 
men  in  riveting  the  plates  of  a 
boiler.  It  was  the  duty  of  one 
of  the  three  to  heat  the  rivets, 
of  the  second  to  place  them  in 
position,  and  of  the  third  to 
fasten  them  by  means  of  a 
hydraulic  hammer  which  he  put 
in  operation  by  a lever.  This 
man  directed  the  plaintiff  to  go 
inside  the  boiler  to  hold  back  a 
loose  stay  which  was  coming  in 
the  way  of  the  rivets  and  the 
plaintiff  while  in  the  boiler  was 
injured  : — 

Held,  that  the  man  who  was 
using  the  hammer  was  in  effect 
necessarily  intrusted  with  the 
superintendence  of  the  whole 
operation,  that  to  his  orders  the 
plaintiff  was  bound  to  conform, 
and  that  the  accident  having 
happened,  as  was  found,  owing 
to  this  man’s  negligence,  the 
plaintiff  was  entitled  to  damages. 

Garland  v.  City  of  Toronto 
(1896),  23  A.R.  238,  distinguish- 
ed. Shea  v.  Inglis,  124. 

3.  Injury  to  Servant — Neg- 
ligence of  Company — Explosion 
of  Boiler — Defective  Appliances 
— Reasonable  Care  in  Selection 
— Incompetence  of  Fellow  Ser- 
vant— Knowledge  of  Officers  of 
Company — Selection  of  Compe- 
tent Officers — Liability  at  Com- 
mon Law — Workmens  Com- 
pensation for  Injuries  Act — 
Damages.] — The  plaintiffs  were 
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employed  by  the  defendants,  an 
incorporated  company,  in  a roll- 
ing mill,  and  while  so  employed 
were  injured  by  the  explosion  of 
a boiler.  The  immediate  cause 
of  the  explosion  was  that  the 
water  in  the  boiler  had  been 
allowed  to  become  too  low  owing 
to  the  valve  which  regulated 
the  supply  having  been  closed. 
It  was  the  duty  of  the  “ water 
tender,”  who  was  killed  by  the 
explosion,  to  attend  to  the  valve 
and  see  that  a sufficient  supply 
of  water  was  maintained.  The 
boiler  was  built  by  reputable 
makers,  and  there  was  nothing 
to  shew  that  it  was  not  origin- 
ally built  of  good  material  or 
that  it  had  become  defective  or 
worn  out,  except  as  to  the  “ pet- 
cock  ” at  the  foot  of  the  glass 
gauge. 

In  actions  against  the  defen- 
dants at  common  law  and  under 
the  Workmen’s  Compensation 
for  Injuries  Act  to  recover  dam- 
ages for  the  plaintiffs’  injuries, 
four  allegations  of  negligence 
was  made  : (1)  that  the  “ water 
tender  ” was  negligent  and  in- 
competent; (2)  that  the  boiler 
was  insufficient  and  dangerous 
by  reason  of  the  valve  which 
regulated  the  water  supply 
having  been  placed  upon  the 
vertical  pipe  or  water  column, 
instead  of  being  lower  down  by 
itself  upon  a horizontal  pipe 
through  which  the  water  passed 
on  its  way  to  the  boiler  : (3) 
that  the  boiler  also  was  out  of 
repair  in  that  a brass  pet-cock 
at  the  bottom  of  or  connected 
with  the  glass  indicator  had 
become  broken,  and  its  place 


imperfectly  supplied  by  a wood- 
en plug ; and  (4)  that  the  defen- 
dants failed  in  their  duty  to  see 
that  the  boiler  was  kept  supplied 
with  water. 

The  actions  were  tried  by  a 
jury,  who  answered  a number  of 
questions  mainly  in  favour  of 
the  plaintiffs : — 

Held , that  there  was  no  evi- 
dence of  negligenceproper  for  the 
jury  upon  the  question  of  the 
valve.  The  real  question  was, 
whether  the  defendants,  in 
buying  and  using  the  boiler  with 
the  valve  as  it  was,  fell  short  of 
discharging  the  duty  of  exer- 
cising reasonable  care,  which  was 
the  limit  of  their  obligation ; 
and  the  undisputed  evidence 
disclosed  that  such  boilers  with 
valves  so  arranged  were  in  com- 
mon use,  and  that  the  boiler  in 
question  was  built  by  makers  of 
good  reputation  and  large  ex- 
perience. 

2.  There  was  evidence  pro- 
per for  the  jury  that  the  “ water 
tender  ” was  incompetent  when 
employed  and  remained  incom- 
petent and  negligent  in  the 
discharge  of  his  duty,  and  that 
the  defendants’  officials  had  been 
amply  warned  thereof,  and  were 
negligent  in  retaining  him. 
But,  there  being  no  finding  and 
no  evidence  that  these  officials 
were  themselves  incompetent, 
their  negligence  in  carrying  on 
operations  could  not  be  imputed 
to  the  defendants.  And  this 
also  applied  to  any  right  of 
action  as  at  common  law  for- 
failure  to  repair  the  pet-cock. 

The  law  laid  down  in  Wilson. 
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v.  Merry  (1868),  L.R  1 Sc.  App. 
326,  332,  is  the  law  by  which 
the  Court  is  bound  ; although 
the  rule  laid  down  by  the 
Supreme  Court  of  the  United 
States,  that  where  the  master 
only  acts  in  the  management  of 
his  business  through  vice-prin- 
cipals he  will  be  liable  for  their 
negligence  as  for  his  own,  is  a 
more  reasonable  rule. 

3.  The  failure  to  repair  the 
pet-cock  was  negligence  for 
which  the  defendants  were 
answerable  under  the  Work- 
men’s Compensation  for  Injuries 
Act ; it  was  a fair  and  reason- 
able inference  from  the  evidence 
that  with  a pet-cock  in  proper 
order  the  real  difficulty  might 
have  been  at  once  discovered  by 
its  use,  in  time  to  avert  the 
disaster ; and  the  defect  was 
well  known  to  two  of  the  de- 
fendants’ officials  for  several 
weeks  before  the  accident. 

The  plaintiffs  were,  therefore, 
confined  to  such  damages  as 
were  recoverable  under  the 
statute. 

Judgment  of  Anglin,  J., 
varied.  Woods  v.  Toronto  Bolt 
and  Forging  Co.,  Buns  ford  v. 
Toronto  Bolt  and  Forging  Co., 
216. 

MASTER  S OFFICE. 

See  Evidence,  3. 

MINES  AND  MINERALS. 

See  Pleading,  1. 

MISTAKE. 

See  Bills  of  Exchange  and 
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Promissory  Notes,  2 — Crown 
Lands. 

MONEY  IN  COURT. 

See  Judgment. 

MORTGAGE. 

1.  Foreclosure— Parties— Final 
Order  — Irregularity — Decease 
of  Infant  Defendant — Bight  of 
Representatives  to  Redeem  — 
Order  of  Revivor — Practice — 
Account  — New  Day.]  — An 
action  upon  a mortgage,  for 
foreclosure,  was  begun  in  1898, 
and  the  usual  judgment  was 
pronounced  on  the  30th  Janu- 
ary, 1899.  One  of  the  mortga- 
gors defendants  died  on  the 
20th  June,  1899,  an  infant, 
unmarried,  and  intestate.  On 
the  2nd  May,  1900,  a final  order 
of  foreclosure  was  granted,  no 
notice  being  taken  of  the  death 
of  the  infant,  and  he  and  not 
his  personal  representatives  or 
those  claiming  under  him  being 
declared  to  stand  absolutely 
debarred  and  foreclosed  : — 

Held,  that  the  final  order  was 
irregular  and  was  not  binding 
on  the  infant’s  mother,  who  was 
not  a party  to  the  action,  and 
in  whom  an  undivided  interest 
in  the  estate  of  her  deceased 
son  vested  at  the  expiration  of 
a year  from  his  death:  and  that 
she  was  entitled  to  redeem  and 
to  be  added  as  a defendant, 
upon  her  own  application. 

Campbell  v.  Holyland  (1877), 
7 Ch.  D.  166,  followed. 

An  order  was  made  adding 
her  as  a defendant,  and  direct- 
ing that  the  action  be  carried 
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on  between  the  plaintiff  and 
the  continuing  defendants  and 
new  defendant,  and  that  it 
stand  in  the  same  plight  and 
condition  in  which  it  was  at  the 
time  of  the  infant’s  death. 

The  effect  would  be  to  require 
a new  account  to  be  taken  and 
a new  day  fixed  for  redemption, 
of  which  all  the  defendants 
would  be  entitled  to  avail  them- 
selves. Kennedy  v.  Foxwell, 
389. 

2.  Statute  of  Limitations — 
Mortgagor  Barred — Subsequent 
Service  of  Notice  of  Sale — Effect 
of] — After  the  Statute  of  Limi- 
tations has  run  against  a mort- 
gagor  of  lands,  service  of  a 
notice  of  sale  by  the  mortgagee 
on  the  mortgagor  does  not  give 
the  mortgagor  a right  to  re- 
deem, the  mortgagee’s  statutory 
title  being  in  no  way  affected 
thereby.  Shaw  v.  Coulter,  630. 

See  Company. 


MUNICIPAL  CORPORATIONS. 

1.  By-law  for  Construction 
of  Electrical  Works — Motion  to 
Quash  — Irregularity  — Con. 
Municipal  Act,  1903,  secs.  399, 
569  (5).\ — Motion  to  quash  a 
municipal  by-law  for  the  con- 
struction of  electric  light  works, 
upon  the  ground  that  sec.  569 
(5)  of  the  Municipal  Act,  1903, 
3 Edw.  VII.  ch.  19  (O.),  had 
not  been  complied  with,  inas- 
much as  there  had  been  only 
publication  in  four  weekly 
issues  of  a weekly  paper  instead 
of  for  one  month,  and  also  upon 
the  ground  of  the  omission  to 


appoint  and  give  notice  of  the 
appointment  of  a day  for  finally 
considering  the  by-law  in  coun- 
cil : — 

Held,  that,  under  the  circum- 
stances, the  jurisdiction  to  quash 
should  not  be  exercised,  although 
the  first  objection  was  a sub- 
stantial one,  inasmuch  as  the 
by-law  might  be  validated  by 
registration  under  sec.  399,  and 
the  irregularities  had  not  affect- 
ed the  result. 

The  jurisdiction  to  quash  on 
motion  conferred  by  sec.  378  of 
the  Municipal  Act,  1903,  ought, 
generally  speaking,  to  be  exer- 
cised in  every  case  of  an  illegal 
by-law  which  cannot  be  valid- 
ated ; but  in  the  case  of  one 
which  can  be  validated,  it 
should  be  exercised  only,  gener- 
ally speaking,  when  the  irregu- 
larities in  question  affected  or 
might  have  affected  the  passing 
of  it.  Cartwright  v.  Town  of 
Napanee,  69. 

2.  By-law  Regulating  Sale 
of  Coal  in  Municipality  — 
Market  By  - lavj  — Weighing 
— Municipal  Act,  3 Edw.  VII. 
ch.  19,  sec.  580,  sub-sec.  9.] — 
The  provision  in  sec.  580,  sub- 
sec. 9,  of  the  Consolidated 
Municipal  Act,  1903,  3 Edw. 
VII.  ch.  19,  whereby  munici- 
palities are  empowered  to  pass 
by-laws  “ for  regulating,  meas- 
uring or  weighing  (as  the  case 
may  be)  of  lime,  shingles,  laths, 
cord- wood,  coal  and  other  fuel,” 
must  be  read  as  limited  to  such 
articles  as  are  marketed  or 
exposed  for  sale  within  the 
limits  of  the  municipality.  It 
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cannot  have  been  intended  by 
the  legislature  that  where  such 
articles  have  been  the  subject 
of  a complete  contract  of  sale 
made  beyond  the  limits  of  the 
municipality,  and  the  only  act 
done  within  it  is  the  delivery, 
there  should  be  the  right  to 
impose  what  is  practically  a tax 
upon  the  vendor  of  the  articles. 
j Rex  v.  Woollatt,  544. 

3.  Drainage — Defective  Sys- 
tem— Recovery  of  Damages  and 
Costs- — -Subsequent  Assessment 
— Drainage  Act,  sec.  95.] — The 
assessment  for  damages  and 
costs  recovered  by  a person 
complaining  of  a defective 
system  of  drainage  must  be 
made  only  against  the  lands 
included  in  the  drainage  scheme 
complained  of.  Lands  included 
in  an  amended  scheme  under- 
taken after  the  right  to  dam- 
ages has  accrued  and  claim  has 
been  made  are  not  liable. 

Judgment  of  the  Drainage 
Referee  affirmed.  In  re  Mc- 
Clure and  Township  of  Brooke, 
115. 

4.  Election  of  Alderman — 
Property  Qualification  — De- 
claration before  Nomination — 
Insufficiency  of] — A candidate 
for  the  office  of  alderman, 
though  in  fact  possessing  the 
necessary  property  qualification, 
misstated  it  in  his  declaration 
made  pursuant  to  sec.  129,  sub 
sec.  3 (a),  of  the  Municipal  Act, 
1903,  as  amended  by  4 Edw.  VII. 
ch.  22,  sec.  4 (0.),  and,  as  there 
set  out,  it  was  insufficient.  This 
declaration,  however,  he  supple- 
mented by  another  before  taking 


office,  as  required  by  sec.  311, 
in  which  he  shewed  sufficient 
property  qualification  : — 

Held,  in  the  circumstances, 
that  it  was  too  late,  after  the 
election,  to  contend  that  the 
misstatement  in  the  former  de- 
claration was  ground  for  setting 
aside  his  election,  otherwise  free 
from  objection.  Rex  ex  rel. 
Martin  v.  Watson,  336. 

5.  Sale  of  Lands  of  Corpor- 
ation— Sale  to  Other  Than  the 
Highest  Bidder — Reasons  Actu- 
ating Aldermen — Good  Faith.] 
— -Where  the  action  of  a muni- 
cipal corporation  in  selling  real 
estate  of  the  corporation  to  a 
person  other  than  the  highest 
bidder  is  called  in  question  : — 

Held,  that  it  is  sufficient  if  the 
Court  find  (1)  that  the  council 
acted  in  perfect  good  faith,  and 
(2)  that  they  had  reasons  before 
them  which  they  might  reason- 
ably have  considered  good  and 
sufficient  to  justify  their  action. 
Phillips  v.  City  of  Belleville, 
256. 

6.  Township  Bridge  — User 
by  Other  Municipalities — Im- 
portant Means  of  Communica- 
tion— Repair  and  Maintenance 
— Injustice  to  Township — Lia- 
bility of  County  — Municipal 
Act,  1903 , sec.  617a  (0.)] — By 
sec.  617a  of  the  Municipal  Act, 
3 Edw.  VII.  ch.  19  (0.),  where  a 
township  bridge  is  over  300  feet 
in  length,  the  township  council 
may,  by  resolution,  declare  that 
by  reason  of  such  length,  and 
that  it  is  being  used  by  inhabit- 
ants of  municipalities  other 
than  the  township,  and  is  situ- 
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ated  on  a highway,  being  an 
important  road  and  affording 
means  of  communication  to 
several  municipalities, it  is  unjust 
that  the  township  should  be  lia- 
ble for  its  maintenance  and  re- 
pair, and  that  such  liability 
should  be  imposed  on  the  county; 
and  an  application  may  be  made 
to  the  county  Judge  to  have  it 
so  declared  : — 

Held , that  such  user  need  not 
be  by  the  inhabitants  of  muni- 
cipalities within  the  county,  the 
material  point  being  its  exten- 
sive use  for  travel  by  neighbour- 
ing municipalities,  whether  in 
or  out  of  the  county  ; nor  that 
the  road  which  affords  such 
means  of  communication  should 
either  be  a line  of  road  extend- 
ing through  the  municipalities 
referred  to  or  a main  trunk  road 
with  branches  into  different 
municipalities ; all  that  is  neces- 
sary is  that  it  should  be  an  “ im- 
portant road  ” connected  with 
other  roads  or  ways  forming  a 
means  of  communication,  where- 
by the  inhabitants  of  such  mu- 
nicipalities may  pass  and  repass 
over  the  said  bridge. 

Judgment  of  the  county  Judge 
affirmed  with  a variation. 
Township  of  Me  Nab  v.  County 
of  Renfrew,  180. 

7.  Snow  Fences- — By-law — 
Conditional  Undertaking  by 
Municipality  to  Pay  for  Fences 
— Compulsory  Arbitration  ■ — 
Municipal  Act , 1903,  sec.  5f5, 
sub-sec.  5 — R.S.O.  1897 , ch.  <2f0, 
sec.  1.] — The  defendants’  coun- 
cil passed  a by-law  enacting 
“ that  where  the  road  is  liable 


to  be  blocked  with  snow  in 
winter,  and  where  in  the  opinion 
of  the  council  such  drifts  would 
be  prevented  by  the  removal  of 
any  . . fence  and  replacing 

the  same  by  wire  or  other  fence, 
the  council  may  order  the  re- 
moval of  such  fence,  . . . 

and  in  the  removal  of  such 
fence  or  fences  by  the  owners 
and  the  erection  of  such  wire  or 
other  fences  as  the  council  shall 
direct,  the  parties  erecting  such 
wire  or  other  fences  shall  be 
paid  out  of  the  general  funds  of 
the  municipality  a sum  not 
exceeding,”  etc.  The  plaintiff 
before  erecting  certain  wire 
fencing  submitted  his  contract 
for  it  to  the  council  through 
A,  and  at  a session  of  the  coun- 
cil, and  in  the  presence  of  the 
township  clerk  and  several 
councillors,  the  reeve  expressed 
to  A the  opinion  and  order  of 
the  council  that  the  plaintiff’s 
existing  fence  should  be  remov- 
ed, and  its  direction  for  or 
approval  of  the  erection  of  the 
proposed  wire  fence ; and  A 
communicated  this  order  and 
direction  to  the  plaintiff,  and 
thereupon  the  plaintiff  removed 
his  existing  fence  and  had  the 
wire  fencing  in  question  erect- 
ed : — 

Held,  that  the  defendants 
were  liable  to  pay  for  the  wire 
fencing.  The  by-law  was  a 
conditional  undertaking  by  them 
to  pay,  and  the  plaintiff  had 
fulfilled  the  required  conditions. 

By  the  Act  respecting  Snow 
Fences,  R.  S.  O.  1897,  ch.  240, 
sec.  1 : “If  the  council  and  the 
owner  cannot  agree  in  respect 
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to  compensation  to  be  paid  by 
the  council,  then  the  same  shall 
be  settled  by  arbitration  in  the 
manner  provided  in  the  Muni- 
cipal Act  and  the  award  so 
made  shall  be  binding  upon  all 
parties : ” — 

Semble,  that  this  did  not 
preclude  the  jurisdiction  of  the 
Court  where,  as  here,  the  parties 
were  not  merely  unable  to  agree 
as  to  the  amount  of  compensa- 
tion, but  the  municipal  corpora- 
tion wholly  repudiated  liability. 
Brohm  v.  Township  of  Somer- 
ville, 588. 

See  Street  Railways — Way. 


MUNICIPAL  ELECTIONS. 

See  Municipal  Corpora- 
tions, 4. 


NEGLIGENCE. 

1.  Hole  in  Ice  over  Harbour 
—A  ccident — Cause — Findings 
of  Jury — Contributory  Negli- 
gence.]— The  dead  body  of  the 
plaintiff’s  husband  was  found 
lying  on  ice  formed  over  a har- 
bour, the  head  being  in  open 
water  where  the  defendants  had 
made  a hole.  At  the  trial  of  an 
action  to  recover  damages  for 
his  death,  questions  were  sub- 
mitted to  the  jury,  and  answer- 
ed in  favour  of  the  plaintiff, 
except  the  following  : “ Could 
the  deceased  by  the  exercise  of 
ordinary  and  reasonable  care 
have  avoided  the  accident  which 
occasioned  his  death  ; and,  if  so, 
ifr  what  respect  or  how  could 
the  deceased  have  avoided  the 
accident?”  To  this  the  jury 


answered  : “ Yes,  he  might  have 
taken  another  road,  or  if  sober, 
on  a bright  night,  he  might  have 
avoided  the  hole:” — 

Held,  that  this  was  a finding 
of  contributory  negligence,  and 
the  action  was  properly  dismiss- 
ed, though  the  trial  Judge  (10 
O.  L.  R.  37)  dismissed  it  on 
another  ground.  Ploujfe  v. 
Canada  Iron  Furnace  Co.,  52. 

2.  Injury  to  Infant  in  High- 
way— Careless  Driving — Evi- 
dence for  Jury  — Damages  — 
Right  of  Infant's  Father  to 
Recover  for  Expenses — Objec- 
tion not  Taken  at  Trial.] — 
The  infant  plaintiff,  while  play- 
ing in  a city  street,  was  run 
over  by  a dray  of  the  defend- 
ants, which,  according  to  some 
of  the  evidence,  was  being 
driven  at  a great  rate  of  speed, 
at  a corner  which  the  dray  turn- 
ed, taking  the  left  side  of  the 
roadway : — 

Held,  that  there  was  evidence 
of  negligence  which  could  not 
be  withdrawn  from  the  jury. 

The  infant  plaintiff’s  father 
was  joined  with  him  as  a plain- 
tiff claiming  to  recover  the  ex- 
penses which  he  incurred  on 
account  of  the  infant’s  injuries. 
The  infant  was  six  years  old 
and  lived  at  home  with  and  un- 
der the  charge  of  the  father  : — 

Held,  that  the  father  was 
obliged  to  supply  the  infant 
with  the  necessaries  of  life,  in- 
cluding medical  attendance,  and 
if  the  burden  of  that  duty  was 
increased  by  the  wrongful  acts 
of  the  defendants,  the  father  was 
entitled  to  recover  as  damages 
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the  amount  of  such  increase  : 
Meredith,  J.A.,  dissenting. 

Wilson  v.  Boulter  (1899),  26 
A.R.  184,  distinguished. 

No  objection  was  taken  by 
the  defendants  to  the  right  of 
the  father  to  recover  until  the 
argument  before  the  Court  of 

o 

Appeal : — 

Held,  per  Osler,  J.A.,  that 
the  objection  was  open,  unless 
it  was  possible  for  the  plaintiffs’ 
case  to  have  been  bettered  by 
the  introduction  of  further  evi- 
dence at  the  trial,  which  did  not 
appear  to  be  the  case  : but,  per 
Garrow,  J.A.,  that  it  was  too 
late  to  take  the  objection. 

Judgment  of  a Divisional 
Court  affirmed.  Banks  v.  Shed- 
den  Forwarding  Co.,  483. 

3.  Street  Railway — Accident 
— Piling  Snow  at  Side  of  Track 
— Contributory  Negligence  — 
Plaintiff  Putting  Himself  in 
Peril — New  Trial.] — The  plain- 
tiff, a telegraph  messenger,  was 
riding  a bicycle  in  a southerly 
direction  behind  a street  car  of 
the  defendants  on  the  west 
track,  and  the  car  stopping,  in 
order  to  avoid  running  into  it, 
and  because  he  found  the  snow 
was  piled  up' on  the  road  on  the 
right  side,  he  turned  to  the  left 
side,  and  was  struck  by  a car 
coming  north  on  the  east  track, 
and  injured.  It  did  not  appear 
that  the  latter  car  had  sounded 
the  gong  or  given  any  other 
warning. 

The  plaintiff  however  was 
nonsuited  at  the  trial : — 

Held,  that  the  defendants 
were  bound  to  adopt  reasonable 


precautions  to  prevent  accidents 
by  sounding  a gong  or  otherwise, 
although  there  was  no  statutory 
obligation ; and  although  the 
plaintiff  may  have  put  himself 
in  a position  of  peril,  this  was 
not  per  se  an  act  of  negligence  ; 
and  there  being  evidence  which 
might  have  satisfied  the  jury 
that  the  accident  was  caused  by 
omission  on  the  defendants’  part 
to  ring  the  gong,  and  also  evi- 
dence from  which  they  might 
have  found  that  it  was  attribut- 
able to  the  plaintiff’s  own  neg- 
ligence, the  case  should  not  have 
been  withdrawn  from  them. 

Dublin,  Wicklow,  and  Wex- 
ford R.  W.  Co.  v.  Slattery ' (1878), 
3 App.  Cas.  1155,  specially  re- 
ferred to.  Preston  v.  Toronto 
R.W.  Co..  56. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2 — Master 
and  Servant — Railway,  3 — 
Way. 


NEW  TRIAL. 

See  Criminal  Law,  4 — 
Damages,  1 — Fraudulent  Con- 
veyance— Negligence,  3. 


NEWSPAPER. 

See  Defamation,  2. 


NONSUIT. 

See  Defamation,  2. 


NOTICE. 

See  Way,  2. 
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NOTICE  OF  SALE. 

See  Mortgage,  2. 


PARENT  AND  CHILD. 

See  Damages  — Negligence, 

2 


PARLIAMENTARY  ELECTIONS. 

See  Criminal  Law,  7. 


PARTICULARS. 

See  Pleading,  2 — Prohibi- 
tion. 

PARTIES. 

1 . J oinder  of  Causes  of  Action 
— Conspiracy  — Defendants 
Joining  Conspiracy  at  Different 
Times.]  — An  action  may  be 
brought  against  a number  of 
defendants  jointly  for  an  illegal 
conspiracy,  though  they  joined 
the  conspiracy  at  different  times, 
there  being  in  substance  only 
one  cause  of  action,  namely,  the 
conspiracy  to  injure.  In  such 
case,  however,  the  jury  may 
differentiate  and  assess  separate 
damages  against  the  separate 
defendants  according  to  the  re- 
spective dates  when  they  be- 
came members  of  the  conspiracy. 
O'Keefe  v.  Walsh,  [1903]  2 Ir. 
R.  681,  followed.  Copeland- 
C hatter  son  Co.  Limited  v.  Busi- 
ness Systems  Limited,  292. 

2.  Third  Party  Procedure — 
Directions  for  Trial  — Discre- 
tion of  the  Court — Con.  Rules 
%09  and  % IS .] — On  a motion 
for  directions  for  the  trial  of  an 


action  under  Con.  Rule  213,  it  is 
in  the  discretion  of  the  Court  to 
determine  whether,  having  re- 
gard to  the  nature  of  the  case, 
it  is  a proper  one  for  the  appli- 
cation of  the  third  party  proce- 
dure, notwithstanding  that  an 
appearance  has  been  entered  to 
the  third  party  notice.  Miller 
v.  Sarnia  Gas  and  Electric  Co. 
(1900),  2 O.L.R.  546,  and  Holden 
v.  Grand  Trunk  R.  TP.  Co.  (1901), 
2 O.L.R.  421,  considered.  Don 
v.  Toronto  Ferry  Co.,  16. 

See  Appeal,  1 — Fraudulent 
Conveyance  — Interpleader 
— Mortgage. 


PAYMENT  INTO  COURT. 

See  Judgment. 


PENSION. 

See  Benefit  Society. 


PERJURY. 

See  Criminal  Law,  7. 


PERSONATION. 

See  Criminal  Law,  7. 


PETITION  OF  RIGHT. 

See  Pleading,  1. 


PLEADING. 

1.  Attorney  - General  — Ac- 
tion to  Avoid  Crown  Mining 
Leases  — Misrepresentation  — 
Jurisdiction  — Discretion  of 
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Attorney -General — Land  Titles 
Act  — Cautions  — R.S.O.  1897 , 
ch.  138,  sec.  75 — Counterclaim 
— Petition  of  Right.'] — Where 
an  action  was  brought  by  the 
Attorney-General  for  the  Pro- 
vince to  avoid  mining  leases  of 
public  lands  as  having  been 
granted  by  the  Crown  through 
misrepresentation  and  fraud  on 
the  part  of  the  defendants,  and 
the  latter  set  up  in  their  defence 
matter  attacking  the  plaintiff’s 
status  as  suing  not  in  the  inter- 
est of  the  public,  but  at  the 
private  solicition  of  interested 
individuals : — 

Held,  affirmihg  the  decision 
of  the  Master  in  Chambers, 
that  this  portion  of  the  defence 
was  objectionable  and  should  be 
struck  out,  because  the  discre- 
tion of  the  Attorney-General,  as 
representing  the  Crown  in  the 
commencement  and  conduct  of 
litigation,  is  not  subject  to  in- 
vestigation or  control  by  the 
Court. 

A caution  ” under  the  Land 
Titles  Act,  R.S.O.  1897,  ch.  138, 
amounts  to  no  more  than  the 
notice  of  an  adverse  claim  equi- 
valent to  a Us  pendens,  and 
expires  by  lapse  of  time,  or 
otherwise  as  may  be  directed 
by  the  Court  in  an  action.  It 
does  not  form  a blot  on  the 
title,  and  no  pleading  is  neces- 
sary to  have  it  vacated. 

Matter  proper  for  petition  of 
right  cannot  be  set  up  by  way 
of  counterclaim.  Attorney- 
General  for  Ontario  v.  Har- 
grave, 530. 

2.  Particulars  — Settled  Ac- 


counts.] — In  order  to  open  set- 
tled accounts  on  the  ground  of 
mistake  specific  errors  must  be 
alleged  and  proved.  General 
allegations  are  not  sufficient, 
and  if  made  must  be  supple- 
mented by  particulars.  Ontario 
Lumber  Co.  v.  Cook,  111. 

3.  Striking  out  Pleading — 
Con.  Rule  261.] — The  jurisdic- 
tion conferred  by  Con.  Rule 
261  may  not  be  invoked  for  the 
exision  of  portions  of  a plead- 
ing only.  Smith  v.  Traders 
Bank,  24. 

See  Criminal  Law,  3,  7. 


PLEDGE. 

See  Company. 

POLICE  BENEFIT  FUND. 

See  Benefit  Society. 


POLICE  MAGISTRATE, 

See  Constitutional  Law — 
Criminal  Law,  1 — Liquor 
License  Act — Prohibition. 


PRACTICE. 

Appearance—  Withdrawal  of 
— Conditional  Appearance  — 
Attornment  to  Jurisdiction.] — 
An  application  by  a defendant 
resident  in  Montreal,  in  an  action 
brought  in  Ontario  on  two  pro- 
missory notes  payable,  if  at  all, 
in  Montreal,  to  withdraw  his 
appearance  and  enter  a condi- 
tional appearance,  was  refused, 
it  having  been  shewn  that  the 
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defendant  had  not  only  appear- 
ed but  had  also  successfully 
resisted  a motion  for  immediate 
judgment  on  material  alleging 
his  intention  to  counterclaim  to 
have  a partnership  between  the 
plaintiff  and  himself  in  Ontario 
wound  up.  Croil  v.  McCullough, 
282. 

See  Appeal — Costs — Defam- 
ation, 1,4 — Discovery — Divi- 
sion Courts — Evidence,  2,  3 
— Extradition,  2 — Inter- 
pleader — Judgment — Mort- 
gage— Parties  — Pleading — 
Set-Off — V enue. 


PRINCIPAL  AND  AGENT. 

Contract  — Authority  of 
Agent,  Scope  of — Ratification — 
Conflicting  Evidence  — Re- 
versing Finding  of  Trial  Judge.'] 
— The  defendant,  the  owner  of 
a summer  resort  hotel,  engaged 
a person  to  manage  and  conduct 
it  for  a season,  agreeing  that 
the  latter  should  have  the  entire 
control  and  management  of  the 
hotel.  Out  of  the  gross  receipts 
15  per  cent,  was  to  be  paid  to 
the  defendant  for  rent,  and  all 
profits  were  to  be  equally 
divided : — 

Held,  that  a contract  for 
advertising  the  hotel  was  within 
the  scope  of  the  manager’s 
authority  as  agent  for  the  de- 
fendant, and  that  the  defendant 
was  bound  by  it. 

Held,  also,  upon  conflicting 
evidence,  reversing  the  finding 
of  the  trial  Judge,  that  the  con- 
tract was  in  fact  authorized  or 
ratified  by  the  defendant. 

Per  Boyd,  C.: — Where  two 


witnesses  of  apparently  equal 
credibility  contradict  each  other 
as  to  particular  statements  or 
conversations,  acceptance  should 
be  given  rather  to  one  who  re- 
members what  happened  than 
to  one  who  denies,  probably 
because  he  does  not  remember. 
Another  rule  for  dealing  with 
such  conflicts  of  evidence  is,  to 
consider  what  facts  are  beyond 
dispute  and  to  examine  which 
of  the  two  accounts  in  conflict 
best  accords  with  those  facts 
according  to  the  ordinary  course 
of  human  affairs  and  the  usual 
habits  of  life  or  business. 

Judgment  of  Street,  J.,  re- 
versed. H.  W.  Kastor  & Sons 
Advertising  Co.  v.  Coleman, 262. 

See  Vendor  and  Purchaser, 1. 

PRINCIPAL  AND  SURETY. 

See  Guarantee. 

PRIVILEGE. 

See  Defamation,  2,  3, 4— Dis- 
covery. 

PRIVY  COUNCIL. 

See  Appeal,  3. 

PRODUCTION  OF  DOCUMENTS. 

See  Discovery. 

PROHIBITION. 

Police  Magistrate — Conspir- 
acy — Particulars  — Prelimin- 
ary Investigation  before  Magis- 
trate — Scope  of  Inquiry.]  — 
Prohibition  will  not  lie  unless 
there  is  a lack  of  jurisdiction  in 
the  judicial  officer  or  Court 
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dealing  with  the  proceedings  I 
sought  to  be  prohibited. 

The  defendant,  having  been 
arrested  and  brought  before  a 
police  magistrate  charged  with 
conspiracy  under  sec.  394  of  the 
Criminal  Code,  objected  to  the 
sufficiency  of  the  charge,  and 
asked  for  particulars  of  the  de- 
ceit, etc.,  charged,  with  dates 
and  names.  The  magistrate 
overruled  the  objection  and  re- 
fused the  particulars,  on  the 
ground  that  the  proceeding  be- 
fore him  was  an  investigation, 
whereupon  the  defendant  ap- 
plied for  prohibition,  which  was 
refused.  Rex  v.  Phillips,  478. 


PROMISSORY  NOTES. 

See  Bills  of  Exchange  and 
Promissory  Notes. 


PROPERTY  QU ALIFIC ATION. 

See  Municipal  Corpora- 
tions, 4. 

PUBLIC  SCHOOLS. 

See  Schools. 

RACING. 

See  Criminal  Law,  6. 

RAILWAY. 

1.  Appointment  of  Receiver.'] 
— The  High  Court  of  Justice,  at 
the  instance  of  a creditor  of  a 
railway  company,  has  power  to 
appoint  a receiver,  both  where 
the  company,  being  situate  with- 
in the  Province,  is  under  Pro- 
vincial legislative  jurisdiction, 


and  where  it  is  under  Federal 
legislative  jurisdiction,  if  there 
is  no  Federal  legislation  provid- 
ing otherwise.  Wile  v.  Bruce 
Mines  R.W.  Co.,  200. 

2.  Carriage  of  Goods — Con- 
tract Limiting  Liability  for 
Loss  — Validity  — Order  of 
Board  of  Railway  Commission- 
ers — Judicial  Proceeding  — 
Fraction  of  Day.] — On  the  17th 
October,  1904,  the  plaintiff  ship- 
ped three  packages  of  house- 
hold goods  on  the  defendants’ 
railway,  and  signed  a special 
contract  by  which  he  undertook 
that  no  claim  in  respect  of  in- 
jury to  or  loss  of  the  goods 
should  be  made  against  the 
defendants  exceeding  the  amount 
of  $5  for  any  one  of  the  packages. 
On  the  same  day  the  Board  of 
Bail  way  Commissioners  by  order 
approved  of  the  form  of  special 
contract  signed  by  the  plaintiff, 
under  sec.  275  of  the  Dominion 
Railway  Act,  1903,  providing 
that  no  such  contract  shall  be 
valid  unless  “ such  class  of  con- 
tract ” shall  have  been  first 
authorized  or  approved  by  the 
Board.  In  an  action  to  recover 
the  value  of  the  goods,  which 
were  lost  by  the  defendants  : — 
Held,  that  under  secs.  23,  24, 
25,  and  275  of  the  Act,  the 
Board  had  jurisdiction  to  make 
the  order,  the  making  of  it  was 
a judicial  proceeding,  and  the 
order  must  be  regarded  as  in  full 
force  during  the  whole  of  the 
17th  October,  1904  ; and  there- 
fore the  contract  was  valid,  and 
the  plaintiff  entitled  to  recover 
| only  $15. 
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Review  of  cases  bearing  upon 
the  rule  that  in  judicial  proceed- 
ings fractions  of  a day  are  not 
regarded.  Buskey  v.  Canadian 
Pacific  R.  W.  Co.,  1. 

3.  Cattle  at  Large — Intersec- 
tion of  Railway  and  Highway 
— Negligence  — Liability  — 
Railway  Act,  3 Edw.  VII.  ch. 
58,  sec.  237 , sub-sec.  5 ( D .)] — On 
the  proper  construction  of  sec. 
237,  sub-sec.  4,  of  the  Railway 
Act,  1903,  3 Edw.  VII.  ch.  58 
(IX),  while  it  is  unlawful  for  the 
owner  of  cattle  to  permit  them 
to  be  at  large  within  half  a mile 
of  the  intersection  of  a highway 
with  a railway,  and  while  if 
killed  at  the  intersection,  the 
railway  company  are  exempt 
from  liability  — if  by  reason 
of  the  failure  of  the  company 
to  comply  with  the  statutory 
requirements  as  to  fencing,  con- 
struction of  cattle  guards,  etc., 
the  cattle  reach  the  line  of 
railway  and  are  killed  or  in- 
jured at  a point  on  the  rail- 
way other  than  the  intersection, 
the  company  are  liable,  unless 
they  can  establish  affirmatively 
that  the  owner  was  guilty  of 
negligence.  The  mere  fact  that 
the  cattle  were  at  large  or  the 
fact  that  they  were  not  in  charge 
of  a competent  person  does  not 
prevent  the  plaintiff’s  recovery. 
Arthur  v.  Central  Ontario 
R.W.  Co.,  537. 

4.  Damage  to  Lands — Tres- 
pass— 51  Viet.  ch.  29,  sec.  11^6  et 
seq. — Construction  of  Railway 
— Compensation.  ] — The  founda- 
tion of  proceedings  under  sec. 
146  et  seq.  of  the  Railway  Act, 


1888,  51  Viet.  ch.  29  (D.),  to 
determine  the  compensation  to 
be  paid  a landowner  for  lands 
taken  or  injuriously  affected  by 
a railway  company  in  the  exer- 
cise of  their  statutory  powers,  is 
the  notice  to  be  served  on  the 
landowner  thereunder ; and  in 
the  absence  thereof  the  railway 
company  are,  as  to  the  lands 
damaged  by  the  construction 
of  the  railway,  trespassers,  and 
like  any  other  trespasser  re- 
sponsible to  the  person  injured 
in  damages  to  be  recovered  in 
the  ordinary  courts  of  the  coun- 
try. 

Where,  therefore,  without  tak- 
ing any  proceedings  under  said 
sections,  the  defendants,  a rail- 
way company,  for  the  purposes 
of  their  railway,  made  a cutting, 
adjoining  the  plaintiff’s  lands, 
which  caused  a subsidence  there- 
of, whereupon  the  plaintiff 
brought  an  action,  claiming  a 
mandatory  order  to  compel  the 
defendants  to  support  his  lands 
and  prevent  further  subsidence, 
and  recovered  damages  for  the 
actual  loss  then  sustained  : — 

Held,  that  the  plaintiff  was 
entitled  to  the  order  and  to  the 
damages  recovered  ; but,  as  he 
would  be  entitled  to  maintain 
actions  for  the  recovery  of 
damages  as  further  loss  was 
sustained,  leave  was  given  to 
the  defendants  to  take  proceed- 
ings under  the  above  sections 
for  the  assessment  of  compensa- 
tion so  as  to  have  future  damages 
settled,  the  judgment  being 
stayed  for  a limited  time.  Han- 
ley v.  Toronto,  Hamilton,  and 
Buffalo  R.W.  Co.,  91. 


RAILWAY  COMMISSIONERS. 

See  Railway,  2. 


RAPE. 

See  Criminal  Law,  8,  9 — 
Seduction. 

RATIFICATION. 

See  Bills  of  Exchange  and 
Promissory  Notes — Principal 
and  Agent. 

REAL  PROPERTY  LIMITATION 
ACT. 

See  Limitation  of  Actions. 

RECEIVER. 

See  Railway,  1. 


REFERENCE. 

See  Evidence,  3. 


RELEASE. 

See  Bills  of  Exchange  and 
Promissory  Notes. 

RES  JUDICATA. 

See  Extradition,  2. 


RESIDENCE. 

See  Costs,  1. 


RESTRAINT  ON  ALIENATION. 

See  Will,  3. 


REVIVOR. 

See  Mortgage. 
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RULES. 

Con.  Rule  209.] — See  Parties, 

2. 

Con.  Rule  213.] — See  Ap- 
peal, 1 — Parties,  2. 

Con.  Rule  252.] — See  Set-off. 
Con.  Rule  253.] — See  Set-off. 
Con.  Rule  261.]  — See  Ap- 
peal, 2 — Pleading,  3. 

Con.  Rule  419.] — See  Judg- 
ment. 

Con.  Rule  477.] — See  Discov- 
ery, 2. 

Con.  Rule  616. — See  Judg- 
ment. 

Con.  Rule  767.  — See  Ap- 
peal, 3. 

Cun.  Rule  774.] — See  Ap- 
peal,  3 — Costs,  2. 

Con.  Rule  1130.] — See  Set- 
off. 

Con.  Rule  1136.]— See  Ap- 
peal, 3. 

Con.  Rule  1164.] — See  Set- 
off. 

Con.  Rule  1165.] — See  Set- 
off. 

Con.  Rule  1182.] — See  Costs, 

2. 

Con.  Rule  1183.] — See  Costs, 

2. 

Con.  Rule  1198.] — See  Costs, 

1. 

Con.  Rule  1267.] — See  Ap- 
peal, 3. 


SALE  OF  GOODS. 

Contract — Statute  of  Frauds 
— Order  for  Goods — Agency — 
Correspondence .]  — The  travel- 
ling salesman  of  a wholesale 
dealer  is  presumably  not  author- 
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ized  by  the  customer  who  buys 
from  him  to  sign  a contract  for 
the  customer  as  purchaser  ; and 
this  presumption  is  not  rebutted 
by  a written  memorandum  of 
the  order  being  made  in  the 
purchaser’s  presence  and  a dupli- 
cate given  to  the  latter  : the 
entry  of  the  purchaser’s  name 
made  by  the  salesman  is  not 
evidence  per  se  of  his  agency. 

Held , upon  the  facts  of  this 
case,  that  there  was  nothing 
upon  which  the  Court  could 
conclude  that  the  vendor’s  agent 
was  acting  as  the  agent  of  the 
purchaser,  and  the  subsequent 
letters  of  the  purchaser  did  not 
identify  the  contract;  and  there- 
fore the  Statute  of  Frauds  was 
an  answer  to  a claim  for  the 
price  of  goods  for  which  an 
order  was  orally  given  by  the 
defendant  to  the  plaintiffs’ 
agent,  but  which  the  defendant 
refused  to  accept. 

Judgment  of  District  Court  of 
Algoma  reversed.  Imperial  Gap 
Co.  v.  Cohen , 382. 

See  Contract,  2 — Venue. 


SALE  OF  LAND. 


See  Municipal  Corpora- 
tions, 5 — Vendor  and  Pur- 
chaser, 1. 


SCHOOLS. 

Public  School — Dissolution 
of  Union  School  Section — 
Award  — Reference  back — 

R.S.O.  1897 , ch.  6%,  secs.  11,  47 
— Formation  of  New  Union 
and  Non-union  Sections — In- 


cluding Other  Lands — 1 Edw. 
VII.  ch.  39,  secs.  4<2,  46,  47  (0.)] 
— There  being  nothing  in  the 
Public  Schools  Act  to  bring  an 
award  of  arbitrators,  appointed 
under  sec.  46  of  that  Act,,  within 
the  exception  contained  in  sec. 
47  of  the  Arbitration  Act,  R.S.O. 
1897,  ch.  62,  there  is  power  in 
the  Court  or  a Judge  to  remit 
the  matters  referred  or  any  of 
them  for  reconsideration  to  the 
arbitrators. 

There  is  also  power  in  such 
arbitrators,  when  dissolving  a 
union  school  section,  to  form 
both  a union  and  a non-union 
school  section  out  of  the  lands 
which  were  comprised  in  the 
dissolved  union  section  ; and  in 
doing  so,  although  they  cannot 
bring  into  the  new  non-union 
section  any  lands  which  did  not 
form  part  of  the  dissolved  union 
section,  they  have  the  power  to 
include  such  other  lands  in  the 
new  union  section  : and  there  is 
no  reason  for  limiting  the  arbit- 
rators’  jurisdiction  to  either 
action  in  exact  conformity  with 
the  prayer  of  the  ratepayers’ 
petition  or  a rejection  of  their 
request. 

In  re  Sydenham  School  Sec- 
tion (1903-4),  6 O.L.R.  417, 
7 O.L.R.  49,  distinguished. 

Judgment  of  Anglin,  J., 
affirmed.  In  re  Churchill  and 
Township  of  Hullett,  284. 


SEARCH  WARRANT. 

Information  for — Causes  of 
Suspicion — Certiorari — Quash- 
ing Warrant.] — The  proceed- 
ings upon  which  a search 
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warrant  is  issued  and  the  war- 
rant itself  may  be  brought  before 
the  Court  on  certiorari,  and  if 
the  warrant  is  deemed  to  have 
been  improperly  issued,  it  may 
be  quashed. 

The  information  necessary  to 
justify  the  issuing  of  such  war- 
rant must  disclose  facts  and  cir- 
cumstances shewing  the  causes 
of  suspicion,  which  tended  to 
the  belief  of  the  commission  of 
the  alleged  offence,  with  regard 
to  which  the  warrant  is  deemed 
essential.  The  information  here- 
in being  defective  in  this 
respect,  the  warrant  was  direc- 
ted to  be  quashed,  but  on 
condition  that  no  action  should 
be  brought  against  the  police 
magistrate  who  issued  it,  or  the 
officer  who  executed  it.  Rex 
v.  Kehr,  517. 

SECURITY. 

See  Appeal,  3. 

SECURITY  FOR  COSTS. 

See  Costs,  1 — Interpleader. 


SEDUCTION. 

Daughter  s Ev  idence — Rape 
— R.S.O.  1897 , ch.  69.]— Held, 
affirming  the  judgment  of  a 
Divisional  Court,  10  O.L.R.  489, 
that  the  case  was  one  to  be  sub- 
mitted to  the  jury,  to  say 
whether  upon  the  whole  evi- 
dence they  could  find  that  the 
defendant  seduced  the  plaintiff’s 
daughter. 

Per  Moss,  C J.O.,  Maclaren, 
J.A.,  and  Clute,  J. — If  the 
evidence  should  establish  a case 
of  rape  and  disprove  a connection 

49 — VOL.  XI.  O.L.R. 


yielded  to  in  the  end  though 
commenced  with  violence  and 
resisted  for  some  time,  in  fine  a 
case  of  seduction,  the  plaintiffs 
right  of  action  could  only  rest 
upon  his  daughter  being  his 
servant,  which  was  not  this  case, 
and  the  provisions  of  R.S.O. , 
1897,  ch.  69,  secs.  1 and  2, 
would  not  apply. 

Per  G arrow,  J.  A.  — The 

action  would  lie  although  tres- 
pass vi  et  armis  might  have 
been  sustained,  and  it  would  be 
no  defence  that  the  offence  was 
rape  and  not  seduction.  E.  v. 
F .,  582. 

See  Criminal  Law,  10. 


SET-OFF. 

Solicitors  Lien — Costs — Ac- 
tion and  Counterclaim — Set-off 
to  Prejudice  of  Solicitor  s Lien 
— Con.  Rules  252,  253,  1130 , 
116  f,  1165. J— Con.  Rule  1165 
as  to  a set-off  of  damages  and 
costs  between  parties  not  being 
allowed  to  the  prejudice  of  the 
solicitor’s  lien  for  costs,  does  not 
fetter  the  discretion  of  the  trial 
Judge  as  to  costs  under  Con. 
Rule  1130. 

An  action  and  counterclaim 
together  constitute  but  one 
action  for  the  purpose  of  ascer- 
taining the  ultimate  balance  for 
which  execution  is  to  issue;  and, 
per  Street,  J.,  Con.  Rule  1164  is 
special  authority  for  setting  off 
the  costs  taxable  to  the  defen- 
dant against  those  taxable 
against  him  without  any  saving 
of  the  solicitor’s  lien.  Levi 
Blumenstiel  & Co.  v.  Edwards, 
30. 
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SETTLED  ACCOUNTS. 

See  Pleading,  2. 

SHARES. 

See  Broker. 

SHIP. 

See  Constitutional  Law. 

SNOW  FENCES. 

See  Municipal  Corpora- 
tions, 7. 

SOLICITOR. 

See  Costs,  2 — Discovery — 
Set-Off. 

SPECIFIC  PERFORMANCE. 

See  Street  Railways — Yen- 
dor  and  Purchaser,  1. 

STATUTE  OF  FRAUDS. 

See  Sale  of  Goods — Vendor 
and  Purchaser,  1. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

31  Car.  II.  ch.  2 (Habeas  Corpus  Act), 

sec.  6 

See  Extradition,  2. 

14  Geo.  III.  ch.  83,  sec.  8 (Imp.) 

See  Crown  Lands. 

31  Geo.  III.  ch.  31,  sec.  33  (Imp.) . . . 
See  Crown  Lands. 

R.  S.C.  1886,  ch.  142  (Extradition  Act), 

sec.  6 (2) 

See  Extradition,  1 . 

51  Viet.  ch.  29  (Railway  Act),  sec.  146 

(IM 

See  Railway,  4. 


[VOL. 

55  Viet.  ch.  99  (O.) 

See  Street  Railways. 

55  & 56  Viet.  ch.  29  (Criminal  Code), 
sec.  7 (D.) 

See  Criminal  Law,  7. 

55  & 56  Viet.  ch.  29,  secs.  197,  198  (D.). 
See  Criminal  Law,  6. 

55  & 56  Viet.  ch.  29,  secs.  207,  208, 

846  (D.) 

See  Criminal  Law,  5. 

55  & 56  Viet.  ch.  29,  sec.  394  (D.) 

See  Prohibition. 

55  & 56  Viet.  ch.  29,  secs.  419’  421, 

423  (D.) 

See  Extradition,  1. 

55  & 56  Viet.  ch.  29,  secsJ516,  520. . . . 
See  Contract,  2. 

55  & 56  Viet.  ch.  29,  sec.  746  (D.). ...  , 
See  Criminal  Law,  8. 

55  & 56  Viet.  ch.  29,  sec.  767  (D.) 

See  Criminal  Law,  10. 

55  & 56  Viet.  ch.  29,  sec.  889  (D.) 

See  Constitutional  Law. 

55  & 56  Viet.  ch.  29,  secs.  889-896  (D. ). 
See  Justice  of  the  Peace. 

56  Viet.  ch.  31  (Canada  Evidence  Act), 

sec.  4 (D.) 

See  Criminal  Law,  9. 

57  & 58  Viet.  ch.  57  (D. ) 

See  Criminal  Law,  5. 

R. S.O.  1897,  ch.  3 (Territorial  Sub- 
divisions)   

See  Constitutional  Law. 

R.S.O.  1897,  ch.  48  (Appeal  to  Privy 

Council) , sec.  1 

See  Appeal,  3. 

R.S.O.  1897,  ch.  55  (County  Courts 

Act),  sec.  52 

See  Appeal,  2. 

R.S.O.  1897,  ch.  59  (Surrogate  Courts 

Act),  sec.  72  .... 

See  Surrogate  Courts. 

R.S.O.  1897,  ch.  62  (Arbitration  Act), 

secs.  11,  47 = 

See  Schools. 
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R.  S.O.  1897,  ch.  62  (Arbitration  Act) , 

secs.  12,  14 

See  Arbitration  and  Award. 

R. S.O.  1897,  ch.  69  (Seduction  Act), 

secs.  1,  2 

See  Seduction. 

R.S.O.  1897,  ch.  73,  sec.  16  (4) 

See  Discovery,  2. 

R.S.O.  1897,  ch.  87,  sec.  7 

See  Criminal  Law,  5. 

R.S.O.  1897,  ch.  133  (Real  Property 

Limitation  Act) 

See  Limitation  of  Actions. 

R.S.O.  1897,  ch.  138  (Land  Titles  Act), 

sec.  75 

See  Pleading,  1. 

R.S.O.  1897,  ch.  140 

See  Water  and  Watercourses. 

R.S.O.  1897,  ch.  166  (Fatal  Accidents 

Act) 

See  Damages. 

R.S.O.  1897,  ch.  191  (Joint  Stock 

Companies  Act),  secs.  46,  49 

See  Company. 

R.S.O.  1897,  ch.  203  (Insurance  Act), 

sec.  148  (1) 

See  Insurance,  2. 

R.S.O.  1897,  ch.  209 

See  Street  Railways. 

R.S.O.  1897,  ch.  240  (Snow  Fences 

Act),  sec.  1 ....  

See  Municipal  Corporations,  7. 

R.S.O.  1897,  ch.  245  (Liquor  License 

Act),  secs.  10,  49,  111 

See  Constitutional  Law. 

R.S.O.  1897,  ch.  245  (Liquor  License 

Act),  sec.  118  (5)  

See  Liquor  License  Act. 

R.  S.  O.  1897,  ch.  285  (Ditches  and 

Watercourses  Act),  sec.  30.. 

See  Ditches  and  Watercourses  Act. 

63  Yict.  ch.  102,  sec.  5 (O.) ... 

See  Street  Railways. 

63  & 64  Viet.  (Election  Act),  sec.  114 

(D.) •••. 

See  Criminal  Law,  7. 


63  & 64  Viet.  ch.  46  (D.) 

See  Criminal  Law,  5. 

1  Edw.  VII.  ch.  13,  sec.  1 (O.) 

See  Justice  of  the  Peace. 

1 Edw.  VII.  ch.  39  (Public  Schools 

Act),  secs.  42,  46,  47  (O. ) 

See  Schools. 

2 Edw.  VII.  ch.  27,  sec.  16  (O.) 

See  Street  Railways. 

3 Edw.  VII.  ch.  19,  sec.  129  (O. ) 

See  Municipal  Corporations,  4. 

3 Edw.  VII.  ch.  19  (Municipal  Act), 

secs.  378,  399,  569  (O.) 

See  Municipal  Corporations,  1. 

3 Edw.  VII.  ch,  19  (Municipal  Act), 

secs.  451,  462-5  (O.) 

See  Arbitration  and  Award. 

3 Edw.  VII.  ch.  19,  sec.  580  (O.) 

See  Municipal  Corporations,  2. 

3 Edw.  VII.  ch.  19,  sec.  617a  (O.) 

See  Municipal  Corporations,  6. 

3 Edw.  VII.  ch.  19,  sec.  632  (O. ) 

See  Street  Railways. 

3 Edw.  VII.  ch.  58  (Railway  Act),  secs. 

23,  24,  25,  275  (D.) 

See  Railway,  2. 

3 Edw.  VII.  ch.  58,  sec.  237,  sub-sec.  4 

(D.) 

See  Railway,  3. 

4 Edw.  VII.  ch.  22,  sec.  4 (O.)  

See  Municipal  Corporations,  4. 

5 Edw.  VII.  ch.  14  (O.) 

See  Surrogate  Courts. 

STATUTES,  CONSTRUCTION  OF. 

See  Water  and  Watercourses. 

STATUTORY  DECLARATION. 

See  Fraud  and  Misrepresen- 
tations. 

STOCK  SPECULATIONS. 

See  Broker. 
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STREAM. 

See  Water  and  Watercourses. 


STEEET  RAILWAYS. 

Toronto  Railway — Streets  in 
Newly  Annexed  Territory — By- 
law— Passing  of,  before  Date  of 
Act  — Annexing  Territory  — 
Recommendation  of  Engineer 
— Adoption  by  Resolution — 2 
Edw.  VII.  ch.  27 , sec.  16  (0.) — 
Necessity  for  By-law — Specific 
Performance — Option  to  Others 
to  Lay  Down  Rails — Effect  of 
— Engineer  — Authority  of  — 
Stopping  Places — Right  to  Fix 
— Determination  of  Engineer. ] 
— By  sec.  14  of  the  agreement 
entered  into  between  the  plain- 
tiffs and  defendants,  set  out  in 
55  Yict.  ch.  99  (O.),  the  defen- 
dants are  required  to  establish 
and  lay  down  new  lines  and  to 
extend  the  tracks  and  street  car 
service  on  such  streets  as  may 
be  from  time  to  time  recom- 
mended by  the  city  engineer  and 
approved  by  the  city  council 
within  such  period  as  may  be 
fixed  by  by-law  to  be  passed  by 
a vote  of  two-thirds  of  all  the 
members  of  the  council  ; and  all 
such  extensions  and  new  lines 
shall  be  regulated  by  the  same 
terms  and  conditions  as  relate  to 
the  existing  system,  etc.  A re- 
commendation was  made  by  the 
city  engineer  to  the  city  council 
that  a double  line  of  tracks 
should  be  laid  down  and  the  car 
service  extended  on  the  con- 
tinuation of  one  of  the  streets  in 
the  city,  and  a by-law  was  pass- 
ed duly  approving  thereof  and 


fixing  the  date  for  such  service, 
of  which  the  defendants  were 
duly  notified.  The  continuation 
of  said  street  was  in  territory 
brought  into  the  city  subse- 
quently to  the  entering  into  of 
the  agreement : — 

Held,  that  the  agreement 
applied  as  well  to  streets  brought 
within  the  city  subsequently  to 
the  entering-  into  of  the  said 
agreement  as  to  those  then  with- 
in its  limits. 

City  of  Toronto  v.  Toronto 
R.W.  Co.  (1904),  5 O.W.R.  130, 
affirmed  by  Privy  Council,  March 
number  of  C.L.J.  1906,  and  City 
of  Toronto  v.  Toronto  R.  W.  Co. 
(1904),  9 O.L.R.  333,  10  O.L.R. 
657,  followed. 

Held,  also,  that  it  was  not 
essential  that  the  city  should 
pass  a by-law  as  required  by 
sec.  16  of  2 Edw.  VII.  ch.  27 
(O.),  which  provides  that  prior 
to  the  passing  a by-law  authoriz- 
ing any  electric  railway  com- 
pany to  lay  out  or  construct  its 
railway  on,  upon,  or  along  any 
public  highway,  road,  street,  or 
lane,  notice  must  be  given 
similar  to  that  required  by  sec. 
632  of  the  Municipal  Act ; for 
that  section  only  applies  to  those 
electric  railways  which  come 
within  R.S.O.  1897,  ch.  209,  and 
has  no  application  to  the  defen- 
dants. 

The  by-law  for  the  laying  out 
and  construction  of  the  exten- 
sion was  passed  on  the  1 0th 
April,  1905,  while  the  statute 
for  the  annexation  of  the  terri- 
tory in  question  was  not  passed 
until  the  25th  May,  1905  ; 
but  the  Lieutenant-Governors’ 
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proclamation  annexing  the  terri- 
tory was  issued  on  the  3rd 
March  to  take  effect  on  the  10th 
March,  1905,  to  which  no  objec- 
tion was  ever  taken  : — 

Held , that  the  by-law  was 
valid. 

By  sec.  5 of  63  Viet.  ch.  102 
(O.)  it  is  provided  that  if  the 
railway  company  neglect  or  fail 
to  perform  any  of  their  obliga- 
tions under  the  Act  and  the 
agreement,  and  an  action  is 
brought  to  compel  performance, 
the  Court  before  which  the 
action  is  tried  shall,  notwith- 
standing any  rule  of  law  or 
practice  to  the  contrary,  inquire 
into  the  alleged  breach,  and  in 
case  a breach  is  found  to  have 
been  committed,  shall  make  an 
order  specifying  what  things 
shall  be  done  by  the  defendants 
as  a substantial  compliance  with 
the  Act  and  agreement ; which 
shall  be  enforcible  in  the  same 
manner,  etc.,  as  a mandamus  : — 

Held , that  an  order  could  be 
made  specifying  what  was  neces- 
sary to  be  done  to  constitute  a 
substantial  compliance  with  the 
agreement. 

City  of  Kingston  v.  Kingston, 
etc.,  Electric  R.  W.  Co.  (1903),  25 
A.R.  462,  specially  referred  to. 

Held,  also,  that  the  corpora- 
tion could  enforce  the  laying  out 
of  such  extension  notwithstand- 
ing the  option  given  by  sec.  17 
of  the  agreement  to  grant  to 
another  person  or  company  the 
right  of  laying  down  lines  on 
streets,  after  failure  of  the 
defendants,  though  duly  notified 
to  do  so. 

Held,  also,  that  the  engineer 


for  the  time  being,  and  not  the 
engineer  who  held  office  when 
the  agreement  was  entered  into, 
is  the  one  referred  to  therein, 
and  that  he  does  not  act  in  a 
judicial  capacity  but  as  the 
executive  officer  of  the  corpora- 
tion, to  whom  he  must  make  his 
recommendations,  which  the 
council  may  approve  or  reject 
as  they  see  fit. 

By  sec.  26  of  the  agreement 
it  is  provided  that  the  speed  and 
service  necessary  on  any  main 
line,  part  of  same  or  branch,  is 
to  be  determined  by  the  city 
engineer  and  approved  of  by  the 
council ; and  by  sec.  39  it  is 
provided  that  the  cars  shall  only 
be  stopped  clear  of  cross  streets, 
and  midway  between  streets 
where  the  distance  exceeds  600 
feet : — 

Held,  that  the  regulation  of 
the  places  at  which  cars  are  to 
stop  to  take  on  and  let  off  pas- 
sengers is  part  of  the  service 
within  sec.  26,  and,  therefore, 
subject  to  the  limitations  of  sec. 
39,  the  defendants  might  be 
required  to  stop  wherever  the 
city  engineer  and  city  council 
might  agree  in  requiring  them 
to  do  so. 

The  engineer  reported  to 
the  council  recommending  that 
the  cars  should  be  required 
to  stop  at  certain  specified  points, 
and  his  report  was  adopted  by 
resolution  of  the  council : — 

Held,  that  this  was  a deter- 
mination and  not  merely  a re- 
commendation of  the  engineer, 
for  it  must  be  assumed  that 
before  making  his  recommenda- 
tion he  had  determined  the 
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matter  as  far  as  he  could  ; and 
that  it  was  not  essential  that 
the  adoption  of  such  recom- 
mendation should  be  by  by-law. 
City  of  Toronto  v.  Toronto  R.  W. 
Co.,  103. 

Negligence,  3. 

SUMMARY  JUDGMENT. 

See  Judgment. 


SUMMARY  TRIAL. 

See  Criminal  Law,  10. 


SURROGATE  COURTS. 

Passing  Accounts — Execut- 
ors and  Administrators — Trus- 
tee— Creditor  s Claim — Surro- 
gate Courts  Act,  R.S.O.  1897 , 
ch.  59,  sec.  7 2 — 5 Edw.  VII.  ch. 
15  (0.)]  — A surrogate  court 
Judge  on  passing  the  accounts 
of  an  executor,  administrator, 
or  trustee,  under  the  provisions 
of  sec.  7 2 of  the  Surrogate 
Courts  Act,  as  amended  by  5 
Edw.  VII.  ch.  14  (0.),  has  no 
jurisdiction  to  call  upon  a cred- 
itor of  the  estate  to  prove  his 
claim  and.  to  adjudicate  upon 
that  claim  and  allow  it  or  bar 
it.  If,  howeVer,  the  executor, 
administrator,  or  trustee,  has 
in  good  faith  paid  the  claim  of 
a creditor  before  bringing  in 
his  accounts,  the  surrogate  court 
Judge  has  jurisdiction  to  con- 
sider the  propriety  of  that  pay- 
ment and  to  allow  or  disallow 
the  item  in  the  accounts. 

Order  of  the  surrogate  court 
of  Elgin  barring  the  claim  of  a 
creditor  set  aside  as  having  been 


made  without  jurisdiction.  In 
re  MacIntyre,  136. 


TAXATION  0E  COSTS. 

See  Appeal,  3 — Costs,  2. 


TENANT  AT  WILL. 

See  Limitation  of  Actions. 


THIRD  PARTY  PROCEDURE. 

See  Appeal,  1 — Parties,  2. 

1 

TIMBER. 

See  Insurance,  1. 


TIME. 

See  Appeal,  3 — Criminal 
Law,  2 — Railway,  2. 


TRADE  COMBINATION. 

See  Contract,  2. 


TRADE  MARK. 

1.  Infringement  — Coined 
W ord — Similarity — Colourable 
Imitation — -Cos£s.] — The  coined 
word  “ Sta-Zon,”  adopted  by 
the  defendants  as  a trade  mark 
or  name  for  their  eye  glasses, 
is  not  so  similar  to  the  coined 
word  “ Shur-on,”  adopted  by 
the  plaintiffs  and  registered  as 
a trade  mark  to  distinguish 
their  eye  glasses  of  very  simi- 
lar appearance,  as  to  mislead 
ordinary  persons,  exercising 
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ordinary  caution,  into  purchas- 
ing the  defendants’  goods  by 
mistake  for  those  of  the  plain- 
tiffs. 

There  can  be  no  infringement 
unless  the  similarity  is  so  close 
as  to  give  rise  to  a reasonable 
probability  of  deception. 

Where  there  is  no  reliable 
evidence  of  persons  having  been 
actually  misled,  it  is  for  the 
Court  to  determine  the  question 
by  consideration  of  the  words 
themselves. 

The  plaintiffs  in  advertising 
their  goods  used  in  connection 
with  the  word  “ Shur-On,”  such 
words  as  “ On  to  stay  on  ” “ An 
eye  glass  that  stays  on,”  etc.: — 

Held , that,  although  the  de- 
fendants had  adopted  the  trade 
mark  “ Sta-Zon  ” because  of  the 
plaintiffs  having  so  described 
their  goods,  and  with  the  ob- 
ject of  acquiring  the  benefit  of 
the  market  which  the  plaintiffs 
had  developed,  the  plaintiffs 
had  acquired  no  exclusive  right 
in  the  words  used  in  their  ad- 
vertisements other  than  “ Shur- 
On  but,  on  account  of  the  de- 
fendants’ conduct,  the  dismissal 
of  the  plaintiffs’  action  for  in- 
fringement should  be  without 
costs.  Ker stein  v.  Cohen , 450. 

2.  Infringement  — Visual 
Resemblance — Idem  Sonans .] 
— In  deciding  whether  a trade 
mark  so  resembles  another  as 
to  be  calculated  to  deceive,  vis- 
ual resemblance  is  not  necessar- 
ily the  only  thing  to  be  con- 
sidered ; the  possibility  of  con- 
fusion to  the  ear  may  also  be 
an  element. 


The  letter  “ B ” stamped  on 
buttons  of  braces  manufactured 
by  the  defendants  in  the  same 
manner  as  the  plaintiffs’  trade 
mark  — the  letter  “ D ” — was 
stamped  on  the  buttons  of 
braces  manufactured  by  them, 
was  held  to  be  an  infringe- 
ment. Doran  v.  Hogadore,  321. 


TRESPASS  TO  LAND. 

See  Railway,  4. 


TRIAL. 

See  Parties,  2 — Venue. 


VENDOR  AND  PURCHASER. 

1.  Contract  for  Sale  of  Land 
— Specific  Performance — Auth- 
ority of  Agent  — Statute  of 
Frauds  — Memorandum  in 
Writing — Absence  of  Vendors 
Name — Inadequacy  of  Price\ 
— -In  an  action  to  enforce  specific 
performance  of  an  alleged  con-, 
tract  for  the  sale  of  land  the 
only  written  memorandum  of 
the  contract  was  a receipt  for 
$100  “ in  part  payment  of  lot 
16,”  etc.,  describing  it,  mention- 
ing also  the  balance  of  the  price 
and  the  purchaser’s  name,  but 
not  disclosing  the  name  of  the 
vendor,  and  signed  “ P.  W. 
Black,  agent — 

Held , that  this  was  not  suffi- 
cient to  satisfy  the  Statute  of 
Frauds,  parol  evidence  to  sup- 
ply the  name  of  the  vendor  not 
being  admissible. 

Sernble , also,  on  the  evidence, 
that  the  agent  had  no  authority 
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to  bind  the  vendor  by  execut- 
ing a contract,  and  that,  on 
account  of  the  inadequacy  of 
the  price,  the  Court  would  be 
slow  to  enforce  specific  per- 
formance. 

Judgment  of  Falconbridge, 
C.J.K.B.,  reversed.  Bradley  v. 
Elliott , 398. 

2.  Covenant — Building  Re- 
strictions — House — Stable]. — 
The  owner  of  two  adjoining 
parcels  of  land  sold  and  con- 
veyed one,  the  deed  containing 
a covenant  by  the  purchaser 
for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  not 
to  “ erect  or  build  more  than 
one  house  upon  the  property 
hereby  conveyed  with  special 
provisions  as  to  the  cost  and 
materials  of  “ any  house  so 
erected,”  and  as  to  the  distance 
of  its  walls  from  the  boundaries 
of  the  parcels  conveyed.  The 
vendor  subsequently  conveyed 
his  parcel  to  the  testator  of  the 
plaintiffs,  having  first  erected  a 
stable  upon  it.  The  parcel  first 
sold  became  vested  by  various 
mesne  conveyances  in  the  de- 
fendants. who  built  a stable 
upon  part  of  it,  sufficient  space 
being  left  within  the  prescribed 
boundaries  for  the  erection  of 
a house  in  the  terms  of  the  cov- 
enant, which  the  defendants 
asserted  they  intended  to  build. 
The  defendants  also  contended 
that  the  covenant  was  inopera- 
tive by  reason  of  a change  in 
the  residential  character  of  the 
neighborhood  by  the  erection 
of  factories,  etc. : — 

Held,  assuming:  that  the 

7 o 


plaintiffs  were  entitled  to  the 
benefit  of  the  covenant,  and 
that  there  had  been  no  change 
in  the  residential  character  of 
the  neighbourhood,  that  no 
breach  was  proved,  for  the  de- 
fendant had  the  right  to  build 
the  stable  as  appurtenant  to  the 
house  to  be  afterwards  erected. 

Bowes  v.  Law  (1870),  18  W. 
R.  102,  approved. 

Judgment  of  Street,  J.,  9 
O.L.R.  607,  affirmed.  Hime  v. 
Lovegrove , 252. 

See  Will,  3. 


VENUE. 

Contract — Sale  of  Goods  — 
Agreement  as  to  Place  of  Trial 
— Action  to  Set  aside  Contract.] 
— An  action  for  the  cancellation 
of  a contract  of  sale  on  the 
ground  of  failure  of  considera- 
tion is  an  action  “ arising  out  of 
the  transaction  ” within  the 
meaning  of  a provision  in  the 
contract  that  an y such  action 
shall  be  tried  in  the  county 
where  the  head  office  of  the 
vendors  is  situated,  and,  apart 
from  any  question  of  conven- 
ience, the  venue  if  laid  elsewhere 
will  be  changed  to  that  county. 
Wright  v.  Ross,  113. 


WARRANT  OF  COMMITMENT. 

See  Criminal  Law,  5. 


WATER  AND  WATERCOURSES. 

Floatable  Stream — Obstruc- 
tion by  Dam  — Removal  by 
Force — Justification — A bsence 
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of  Convenient  Opening — Sta- 
tutes.] — The  plaintiff’s  dam 
across  the  river  Soutamattee 
was,  up  to  the  time  of  the  spring 
freshet  of  1904,  provided  with 
a slide  constructed  in  conformity 
with  the  requirements  of  R.S.O. 
1897,  ch.  140,  and  was  in  good 
repair,  but  part  of  the  slide  was 
carried  away  and  part  was  dam- 
aged and  broken  by  that  freshet, 
which  was  an  unusual  one  : — 

Held , upon  the  evidence,  that 
the  injury  to  the  slide  could  not 
have  been  guarded  against  by 
the  plaintiff,  and  was  the  result 
of  vis  major ; that  it  was  not 
reasonably  practical  for  the 
plaintiff  to  have  repaired  the 
slide  before  the  defendants’  drive 
of  logs  and  timber  coming  down 
the  river  arrived  at  the  dam  : 
and  that  the  sluice  way  did  not 
constitute  a convenient  opening 
for  the  passage  of  the  drive. 

Held , therefore,  that  the  de- 
fendants were  in  law  justified 
in  blowing  up  the  slide  and  part 
of  the  dam  in  order  to  remove 
the  obstruction  which  they  of- 
fered to  the  passage  of  the 
drive. 

Farquharson  v.  I mp erial 
Oil  Co.  (1899),  30  S.C.R.  188, 
followed. 

Caldwell  v.  McLaren  (1884), 
9 App.  Cas.  392,  referred  to. 

Ward  v.  Township  of  Gren- 
ville (1902),  32  S.C.R.  510,  dis- 
tinguished. 

History  of  the  Ontario  legis- 
lation respecting  mills  and  mill 
dams  and  rivers  and  streams. 
James  v.  Rathbun  Co.,  271. 

See  Ditches  and  Water- 
courses Act. 


WAY. 

1.  Non-repair  of  Highway— 
A ccident  - — Negligence  — A blow- 
ing Piles  of  Lumber  to  Remain 
on  Highway — Municipal  Cor- 
poration.]— On  the  side  of  a 
road  allowance  in  front  of  a saw 
mill  large  quantities  of  logs, 
bark,  and  rubbish  were  allowed 
to  be  piled  and  to  be  left  there. 
The  plaintiffs  were  driving  with 
their  horse  and  buggy  along  the 
allowance ; while  passing  the 
place  in  question,  the  horse  be- 
came frightened  and  swerved 
from  the  beaten  track  in  the 
direction  of  the  pile,  and,  in  at- 
tempting to  turn  back  again  to 
the  road,  the  front  wheel  of  the 
buggy  came  in  contact  with  a 
log  lying  about  two  or  three 
feet  from  the  travelled  way, 
whereby  the  buggy  was  over- 
turned, and  the  plaintiffs  thrown 
out  and  injured  : — 

Held,  that  the  defendants 
were  liable  therefor.  Kelly  v. 
Township  of  Whitchurch , Baker 
v.  Township  of  Whitchurch, 
155. 

2.  Non-repair  of  Highway 
— Accident  — Negligence  — 
Municipal  Corporation  — No- 
tice.]— Sources  of  recurring  and 
repeated  danger  on  a street  are 
to  be  watched  and  guarded 
against  by  a municipality. 

Where  a contractor  for  tak- 
ing down  a building  had  laid 
planks  on  a sidewalk,  which 
were  fastened  at  both  ends  with 
iron  straps  to  keep  them  to- 
gether, which  straps  were  raised 
from  time  to  time  by  teams 
and  waggons  passing  over  the 
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planks,  leaving  a space  between 
the  straps  and  the  planks  into 
which  a passer-by  put  her  foot 
and  was  thrown  to  the  ground 
and  injured : — 

Held,  that  when  the  normal 
condition  of  a sidewalk  is  dis- 
turbed, it  is  the  primary  duty 
of  a municipality  to  see  that  in 
its  altered  state  it  is  kept  in 
proper  repair,  and  in  a busy 
and  much  frequented  place  in 
excellent  repair ; and  that  when 
the  source  of  danger  has  existed 
in  a crowded  street  of  a city  for 
two  weeks  or  even  somewhat 
less,  notice  of  the  want  of  repair 
and  of  dangerous  condition  will 
be  attributed  to  the  authorities. 

In  this  case  the  corporation 
was  held  liable  notwithstanding 
there  was  evidence  of  repair  by 
nailing  down  the  straps  when 
discovered  to  be  loose. 

Judgment  of  Britton,  J.,  af- 
firmed. Gignec  v.  City  of  To- 
ronto, 611. 

See  Municipal  Corpora- 
tions, 6 — Negligence,  2. 


WILL. 

1.  Construction  — Personal 
Estate  — Life  Interest  with 
Power  of  Control .] — The  testa- 
tor by  his  will  provided  : “ If  I 
predecease  my  wife  I give  and 
bequeath  to  her  the  whole  con- 
trol of  my  real  and  personal 
estate  as  long  as  she  lives.”  He 
then  made  disposition  of  his 
real  estate  to  take  effect  after 
the  death  of  his  wife,  and  of  the 
stock  and  implements  appertain- 
ing thereto, but  did  not  otherwise 


dispose  of  his  personal  estate. 
As  a fact  his  personal  estate  in- 
cluded a mortgage.  His  widow 
survived  him  only  a few  days, 
and  made  no  disposition  of  the 
mortgage  : — 

Held,  that  the  widow  had 
only  a life  interest  in  the  mort- 
gage, with  power  of  control  dur- 
ing her  life ; and  as  she  had 
made  no  disposition  of  it, whether 
entitled  to  do  so  or  no  (as  to 
which,  qucere),  it  fell  into  the 
testator’s  undisposed  of  estate, 
and  went  according  to  the 
Statute  of  Distributions,  the 
widow’s  next  of  kin  taking  the 
moiety  to  which  she  was  entitled 
notwithstanding  her  life  interest 
under  the  will.  In  re  Turnbull 
Estate,  334. 

2.  Dower — Election — Specific 
Devise  of  Portion  of  Lot — Use 
of  Driving  House,  etc . — Rooms 
in  Dwelling  House .] — A testa- 
tor by  his  will  devised  to  his 
widow  for  life  17  acres  on  the 
west  side  of  a lot  together  with 
the  use  of  a drive  house  on  his 
lands  for  the  storage  of  crops 
taken  from  the  17  acres,  and  of 
two  rooms,  certain  furniture  and 
bedding,  and  all  the  fruit  she 
wanted  for  her  own  use  from 
that  now  grown  thereon  ; and, 
subject  to  such  life  estate  and  a 
payment  of  $100  to  his 
daughter,  he  devised  the  same 
to  one  of  his  sons.  To 
another  son  he  devised  the  re- 
mainder of  the  lot  containing 
33  acres,  together  with  all 
buildings  and  erections  there- 
on, reserving  such  privileges  as 
were  theretofore  given  to  his 
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widow  during  her  lifetime,  and 
subject  to  a bequest  of  SI 50  to 
the  said  daughter,  and  the  pay- 
ments of  the  funeral  and  testa- 
mentary expenses : — 

Held , that  the  widow  was  not 
entitled  to  dower  in  the  dwelling 
house,  but  was  so  entitled  as  to 
the  33  acres,  not  being  put 
to  her  election  by  reason  of 
the  disposition  made  in  her 
favour. 

Judgment  of  Anglin,  J., 
affirmed.  Re  Hurst , 6. 

3.  Restraint  on  Alienation 
— Vendor  and  Purchaser.'] — A 
testator  by  his  will,  after  direct- 
ing payment  of  his  debts, 
funeral  and  testamentary  ex- 
penses, devised  to  his  son  W.M., 
certain  land  “ subject,  to  the 
following  conditions,  reserva- 
tions,  limitations  therein,” 
(directing  the  payment  of  two 
sums  of  money).  “ To  have  and 
to  hold  the  same  unto  the  said 
W.M.,  his  heirs,  executors,  ad- 
ministrators, and  assigns  for- 
ever and,  after  making  four 
other  devises  of  other  lands  to 
four  other  sons,  provided  as 
follows:  “ None  of  my  sons  will 
have  the  privilege  of  mortgaging 
or  selling  their  lot  or  farm  afore- 
said described,  but  if  one  or 
more  of  these  lots  have  to  be 
sold  on  account  of  mismanage- 
ment, the  executors  will  see  that 
the  same  will  remain  in  the 
Martin  estate.”  W.M.  was  one 
of  the  executors  named  in  the 
will. 

The  sons  became  indebted, 
and  neither  they,  nor  the 
daughters,  nor  the  widow,  nor 


the  executors,  were  in  a position 
to  purchase  the  lands,  and  W.M. 
agreed  to  sell  the  land  devised 
to  him  : — 

Held , that  the  restraint  on 
alienation  was  valid,  and  that  he 
could  not  make  title. 

Review  of  the  cases  here  and 
in  England. 

In  re  Macleay  (1875),  L.R. 
20  Eq.  186,  followed. 

In  re  Rosier , Rosier  v. 
Rosier  (1884),  26  Ch.D.  801, 
not  followed.  Re  Martin  and 
Dagneau , 349. 

See  Interpleader — Limita- 
tion of  Actions. 


WITNESS  EEES. 

See  Evidence,  1. 


WITNESSES. 

See  Evidence — Fraud  and 
Misrepresentation. 


WORDS. 

“ Caution.”] — See  Pleading, 

1. 

“ Expert.”] — See  Evidence,  1. 

“ For  Regulating , Measuring , 
or  Weighing  . . . Coal.”] — See 
Municipal  Corporations,  2. 

“ House,  Room,  Shop,  or  other 
Place.  ”]  — See  Constitutional 
Law. 

“ Important  Road.”]  — See 
Municipal  Corporations,  6. 
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“ In  Full  Satisfaction .” — See 
Judgment. 

“Property.”]  — See  Insur- 
ance, 1. 

“ In  the  Execution  of  Duty .”] 
— See  Benevolent  Society. 

“ Residence.”] — See  Costs,  1. 

“ Justice  or  Justices.”] — See 
Liquor  License  Act. 

“ Subject  to  Further  Order.”] 
— See  Judgment. 

“ Occupant.”] — See  Constitu- 
tional Law. 

WORKMEN’S  COMPENSATION 
FOR  INJURIES  ACT. 

“ Owner.”] — See  Ditches  and 
Watercourses  Act. 

See  Master  and  Servant, 
2,  3. 

